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KICKBACKS IN CATARACT SURGERY

MONDAY, MAY 23, 1988

U.S. SENATE,
SpeciAL COMMITTEE ON AGING,
Philadelphia, PA.

The committee met, pursuant to notice, at 9 am., at the US.
Courthouse, Philadelphia, PA, Senator John Heinz presiding.

Present: Senator Heinz. :

Also present: Larry Atkins, Minority Staff Director; Nancy
Smith, Professional Staff, Maddy Glist, Press Assistant; Chester
Ching, Fellow; and Skip Irvin, Professional Staff. :

OPENING STATEMENT OF SENATOR JOHN HEINZ

Senator HeINz. Ladies and gentlemen, good morning. This hear-
ing of the Special Committee on Aging will come to order.

T'm Senator John Heinz, the ranking minority member of the
committee. This hearing, as you have been informed, is on cataract
surgery and the kickbacks that it involves today. After my opening
statement, we’ll turn to our witnesses who I'll thank for being with
us. Some of them have come considerable distances and we very
much appreciate your participation.

Last year over a million older Americans regained their sight
through the miracle of modern cataract surgery. What was only a
decade ago a rarely used procedure requiring a 3-day hospitaliza-
tion is today a common and simple operation, taking less than an
hour in an out-patient clinic.

~ Offering great benefit to the patient at relatively low risk, cata-

ract surgery has become one of the most frequent operations in-
volving the elderly and one of medicine’s most lucrative specialites.
It is a multi-billion dollar industry financed almost entirely by
Medicare.

It is also an industry shared by an uneasy partnership of ophtha-
molgists, on the one hand, and optometrists, on the other. Ophtha-
mologists are surgeons who specialize in diseases of the eye and
who rely, in large part, on optometrists for patient referrals. Op-
tometrists do vision screening and testing, prescribe corrective
lenses, and with the advent of legislative changes in 1980 and 1986,
may provide and charge Medicare for services provided to cataract
patients after surgery—services only ophthamologists were paid for
in the past. :

Like many other lucrative activities, cataract surgery has its
small share of profiteers. The big cataract profits come from creat-

ing a network of optometrists to maintain a constant flow of refer-
(¢Y) '
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rals to the surgeon and by minimizing the amount of time surgeons
spend with any particular patient.

Managers, brokers, and other middlemen help assemble and op-
erate these networks. Surgeons are pressured to perform only sur-
gery. Optometrists are encouraged to see patients immediately
before and after surgery. The result is an unjustifiable risk to pa-
tients from a small but growing number of greedy profiteers
aiming medical practice at financial reward instead of good patient
care.

Unfortunately Congress and the Health Care Financing Adminis-
tration have contributed to this problem. In 1986, Congress enacted
legislation that permitted reimbursement of optometrists as physi-
cians for any procedures that they were licensed by the State to
perform. HCFA'’s subsequent separation of the billing without clear
guidelines on the proper role of optometrists in cataract surgical
care has given the promoters of referral networks a rallying cry.

HCFA and Congress, they say, have encouraged a very broad use
of optometrists in providing follow-up care—a trend that has
opened the door to highly questionable referral agreements and
kickbacks between willing surgeons and optometrists.

In some instances, as we’ll hear today, surgeons are being held
hostage by optometrists who refuse to send patients unless they are
guaranteed the post-operative care and, hence, Medicare payment.
In other cases, ophthalmologists are courting optometrists with
promises of very profitable post-operative referrals and bonuses
like VCR’s and other inducements in order to get exclusive rights
to the optometrist’s cataract patients.

As ranking member of the U.S. Senate Special Committee On
Aging, I scheduled this hearing after a staff investigation provided
convincing evidence that the incentives for induced and very profit-
able referrals are having an impact on the practice of cataract sur-
gery.

Today I am releasing, and enclosed for the record, our staff
report entitled “Kickbacks In Cataract Surgery.” Most significant-
ly, the pattern of fee splitting and highly disturbing referral prac-
tices that has developed is a situation that Congress has helped to
create. Therefore, we in Congress need to get answers to some criti-_
cal questions and get them quickly.

First, are we seeing a trend with financial rewards increasingly
encouraging practitioners to adopt careless or flawed techniques?

Second, is there a danger for elderly patients of unnecessary sur-
gery, surgery that risks the health of the patient because of inad-
equate post-operative follow-up? Third, how is Medicare’s reim-
bursement for cataract surgery contributing to this pattern?

And fourth, what change should Congress make in the reim-
bursement of cataract surgery, for example, by setting clear stand-
ards for what Medicare will and won’t pay for in the way of serv-
ices by optometrists in connection with cataract surgery?

The main victims of the powerful financial pressures present in
cataract surgery are the tens of thousands of elderly each year who
develop complications in their eye surgery, and who might have
kept their sight with better care.

While only a small percentage of surgery patients develop post-
operative complications of any kind—blindness or the loss of an



eye is particularly tragic if it was preventable by merely exercising
standard good medical practice. With the advances of the last
decade, cataract surgery has been safe and amazingly effective for
the millions of older Americans who have gotten improved vision
without a hitch. There is no reason to sacrifice this high standard
of success by allowing seniors to fall prey to what I fear is a grow-
ing number of cataract profiteers.

I'm very pleased that we have such a fine panel of witnesses here
today to help us investigate and to flesh out these problems. I
woulid like to begin with Doctor Glenn Pomerance ‘of Ooltewah. .

Did I get that right, Doctor, :

Dr. POMERANCE. RIGHT.

Senator HEINz. Ooltewah, Tennessee, and then we’ll have Doctor
Wright, Mrs. McGee and Ms. Sugarmann in that order.

So, Doctor Pomerance, please proceed. I would appreciate it if all
of you would keep your statements to 5 minutes or less, and the
reason I make that request is that we have only a little less than 2
hours for this hearing. That is because I must return to Washing-
ton for some votes on the INF treaty which will be on the floor late
this morning so I will try and keep my questions concise, and I ask
youdto keep your testimony as concise as possible, but please pro-
ceed. . - .

[The staff report “Kickbacks in Cataract Surgery” follows:]



KICKBACKS IN CATARACT SURGERY
Staff Report by the
Minority Staff of the Senate Special Committee on Aging
Senator John Heinz, Ranking Member
May 23, 1988

EXECUTIVE SUMMARY

Recent changes in Medicare reimbursement for cataract surgery
have had the effect of sanctioning referral practices and
patterns of care that are ethically questionable and may
Jeopardize the health of older Americans.

® 1980 and 1986 legislation allows optometrists to be reimbursed
by Medicare for post-operative surgical cataract dervices.

e The opportunity for Medicare reimbursement of both
ophthalmologists and optometrists for pre- and post-operative
cataract care has led to kickbacke and induced referrals
between some members of these professions.

¢ These "kickback" arrangements have had a direct impact on
patient care by:

-- Encouraging surgery to soon or in inappropriate cases

-- Minimizing the amount of essential pPre-operative '
evaluation and post-surgical oversight by .
ophthalmologists. - )

-- Premising referrals on a surgeon’s willingness to refer
patients back to the optometrist, rather than on the
surgeon’'s qualifications, proximity to the patient, or
the patient’s personal choice.

A growing number of cataract surgeries are being performed in
this country, making the potential for abuses even greater.

® Cataracts account for 35 percent of all existing visual
impairments and 53 percent of all new visual impairments.

e In the last 6 years the number of cataract surgeries
reimbursed by Medicare increased from 327,000 in 1981 to an
estimated 1.1 million in 1987. This number is estimated to
Jump to 2 million by 1990.

Kickbacks and induced referral arrangements include: formal and
informal agreements of exclusive co-referrals, referral
recruiting, and cooperative outreach agreements.

® Associations of ophthalmologists promise exclusive referrals
for post-operative care to optometrists, free education
seminars, contributions to optometric PACs, Medicare billing
services and access to legal counsel to member ODs who refer
cataract patients.

® OD managed companies have engaged the services of selected
MDs, who work out of the same office or fly/drive in on
selected days to perform surgery, with the understanding that
all post-operative care will be performed by the optometrists.

® Optometrists cooperate with MDs and do outreach screening
using mobile vans that travel to nursing homes and senior
centers, and immediately schedule a patient for surgery
(without a thorough pre-operative exam) with a cooperating
surgeon. .

® Optometrists are pressuring ophthalmologists through letters
or phone calls to surgeons explaining that no referrals will
be made unless they agree to refer-back for post-operative
care. .




staff Recommendations

e Modify the mechanism for reimbursing ophthalmologists and
optometrists to disengage decisions regarding surgical
intervention and post-operative care from financial
incentives.

e Set standards for pre- and post-cperative care as conditional
for Medicare reimbursement.

® Require studies on the relative outcomes of patients based on’
the different approaches to post-operative care.

e Implement PRO legislative authority for mandatory second
opinion of cataract (and other) surgery. Fully implement PRO
authority for quality review of pre-operative surgical and
post-operative components of cataract care.

e Monitor implementation of Medicare Fraud and Abuse provisions
enacted under Public Law 100-93 to clearly define as
kickbacks.

¢ Better educate Medicare beneficiaries about cataract surgery,
about the importance of a thorough pre-operative eye and
health exam and the proper course of post-operative care, and
encourage beneficiaries to seek an independent second opinion.

THE PROBLEM

Recent legislative and administrative changes in Medicare-
reimbursement for cataract surgery have had the effect of
sanctioning referral practices and patterns of care that are
ethically questionable and may jeopardize the health of older
Americans. In 1980 and again in 1986, Congress passed
legislation allowing optometrists to be reimbursed by Medicare
for post-surgical cataract services that only ophthalmologists
had been reimbursed for in the past. Medicare guidelines issued
in 1987 have further clarified reimbursement for optometrists and
created the opportunity for highly questionable referral
arrangements and kickbacks between consenting ophthalmologists
and optometrists.

Under such agreements, medical practice decisions are being
increasingly driven by professional and, profit motives rather
than medical judgment:

e Some ophthalmologists, who depend on optometrists for
patient referrals, are being held hostage by optometrists
who refuse to refer patients unless they are guaranteed
that the patient will be returned to them for post-
operative care. -

o Some surgeons are recruiting optometric referrals with
financial kickbacks, investment opportunities, and
promises of post-operative referrals back to the
optometrist.

e Patients of some optometrists are referred to
ophthalmologists from another geographic area or operated
on by surgeons who fly or drive in from a distance for
surgery, with the hometown optometrist taking over all of
the patient’s post-operative care.

These changes in medical practice are putting patients at
risk of inappropriate cataract surgery and poor post-operative
care. In each case, the surgeon’s role in the pre- and post-
operative care of cataract surgery is being limited to the
surgery itself, and optometrists are taking greater
responsibility for medical decision-making and oversight
immediately surrounding surgery. Purthermore, these changes
encourage cataract surgery in cases where more conservative
approaches could be used. Despite the lack of data on the
prevalence of such arrangements or the incidence of poor patient
outcomes, there are sufficient cases of questionable agreements,
unnecessary surgery and poor post-operative care to warrant
Congressional attention.

Similar financial agreements emerging among other co-
dependent health practitioners may also jeopardize patient care,
and will come under increasing scrutiny as Congress continues to
respond to the rise in physician costs.



CATARACT SURGERY
Cataracts

A cataract is any opacity of the lens, whether it is a small
local opacity or complete loss of transparency, caused by trauma,
inflammation, metabolic or nutritional defects, radiologic
damage, or simply an advanced senile change. (1)

Cataracts account for 35 percent of all existing visual
impairments and 53 percent of all new visual impairments in the
population as a whole.(2) Senile cataracts are the most common
form of cataract and the third leading cause of legal blindness
in the United States.(3) An estimated 27.4 percent -- nearly
one-third of all persons 65 years of age and older have a senile
cataract. B

Cataract §urge;¥

Cataract surgery involves the removal of the clouded lens
and its replacement with an artificial, intraocular lens which is
either made of plastic or polypropylene. Surgical removal of the
cataract is presently the only course of treatment. Typically,
patients are fitted with corrective glasses until their visual
impairment is severe and the cataract is “ripe" (hardened).
Common myths in cataract surgery include: the earlier the
surgery the better; once a cataract reaches the "ripe" stage, it
must be taken out as soon as possible; all cataracts should be
removed. Only under very rare circumstances is there a reason
for emergency (or "same-day") surgery.

While as many as 95 percent of cataract surgeries are
complication-free, serious complications do arise post-
operatively that, unless treated appropriately and quickly, may
result in reduced vieion or loss of an eye. These complications
include bleeding, leakage, infection, retinal detachment,
glaucoma, dislocation of lens, or edema. Typically, patients are
treated with antibiotics and steroids following surgery to
prevent or control infection.

Trends in Cataract Surgery

The technology of cataract surgery has advanced
significantly in just the past five to 10 years. Prior to 1980,
cataract surgery was performed on largely an inpatient basis with
an average length of stay of three to six days. Since then,
technological advances and Medicare incentives for ambulatory
surgery have radically altered the setting for cataract surgery.
By 1987, nearly 71 percent of the estimated 1.3 million cataract
surgeries were being performed in hospital outpatient

departments, 22 percent in ambulatory care centers (ASCs), and
the remainder were being performed in physician offices or on an
in-patient basis.(4) Currently, there are a total of 591
Medicare-certified ASCs that perform ophthalmic surgery -- the
majority of which involve cataract extraction. (4)

MEDICARE REIMBURSEMENT

Although the annual incidence of cataracts 1s considered to
be constant, the number of cataract surgeries performed has
incraased dramatically in recent years, due largely to advances
in the science of cataract extraction and intraocular lens
insertion. 1In the last six years, the number of cataract
surgeries reimbursed by Medicare has increased from 327,000 in
1981 to an estimated 640,000 in 1985. The Office of the
Inspector General estimates that by 1990, the number of Medicare-
reimbursed cataract surgeries will increase to two million. (6)

Medicare provides prospective reimbursement for in-patient
surgery under Part A of Medicare through DRG 39. Physician
cataract surgical services are reimbursed under Part B -- whether
performed in-patient or out-patient basis. Medicare pays 80
percent of reasonable prevailing physician charges as calculated
by carriers in their region.

[



Medicare is by far the predominant payor of cataract care in
the U.S., accounting for 85
percent of all cataract

CATARACT SURGES%;S IN THE U.S. Purgeries performed in
1987.(8) Medicare
expenditures for cataract
surgery have also increased
dramatically since the early
1980‘s. In 1981, Medicare
expenditures for
cataract/aphakia totaled $877
million. This amount -
increased to $1.4 billion by
1986 -- nearly 6 percent of

edicare Medicare Part B outlays that

85% year -- and is expected to
reach a total of $6 billion
by 1990.(7)

Medicare-Reimbursed Cataract Surgeries and Bxpenditures

Year # Surgeries Millions of Dollarse
1981 327,000 s 877
1985 640,000 $. 907
1986 919,000 $1,400
1990 2,000,000 $6,000

CATARACT SURGERIES AND EXPENDITURES
REIMBURSED BY MEDICARE
1981 AND 1986 ACTUAL) AND 1890 (ESTIMATED)

$6000
1
5000
Surgeries
4000 n {in thousands)
00 Exneﬁditures
{in $ millions
* 2000
1000 $877
327
[}
1981

Per-procedure reimbursement varies considerably by site and
by state. Medicare payments for cataract/aphakia surgery for
surgical and post~surgical care are paid on a global fee basis
based on prevailing rates. A 1986 study by the Office of the
Inspector General found that payments varied from a low of $1,416
for surgery performed in physician’s office to a high of $5,550
for in-patient surgery.(8) The same study documented an equally
broad range in payment amounts within and across states; ranging
from $960 to $3,251 per hospital outpatient procedure. . The
Health Care Financing Administration reports an average per case
payment of $1,640. .

Per Procedure Medicare Reimbursement

Total Reimbursement Outpatient Reimbursement

By Site By State
Hosp. In-Patient: $2,472/$5,550 california: §$1,286/§3,251
Hosp. Out-Patient: $2,482/$6,740 Florida: $1,200/52,224
Ambul. Surg. Ctr: $2,037/$3,703 Penn: $1,143/81,851
Physician Office: $1,416/53,158 Texass $1,156/$1,818

Washington: $ 960/§1, 634




Por individual surgical practices, the increasing volume of
surgeries capable of being performed on a daily basis and
increasing numbers of older consumers promises a potentially
lucrative Medicare market. In its 1986 study of cataract
surgery, the Office of the Inspector General found that 10 out of
38 ophthalmologists were paid between 1.0 and 6.4 million dollars
in 1984.(8)

Legislative History

Under Medicare, reimbursement is provided for the diagnosis
and treatment of cataract conditions with certain exceptions.
Excluded from Coverage are: 1) routine physical examinations
that led to the detection of a cataract but were not prompted by
a patient complaint; 2) eyeglasses or contact lenses except post-
‘surgical lenses that are considered by Medicare to be prosthetic
devises; 3) examinations resulting from refractive error; and 4)
procedures performed to determine the refractive state of the
eye. As orginally passed, Medicare reimbursement to optometrists
was limited to "establishing the necessity for prosthetic
lenses."(9)

In 1980, legislation was passed that permitted optometrists
to be considered as physicians for the purpose of reimbursement
for the post-operative care of aphakic patients (cases where a
lens has been lost, nearly all of which are due to cataracts).
The 1980 legislation also called for a report to Congress by the
Secretary of Health and Human Services on legislative
recommendations to further expand coverage of procedures
performed by optometrists. The findings of the Administration’s
study (issued in December, 1982) recommended against any further
expansion of the law -- a position repeated in testimony before
the House Committee on Energy and Commerce in January, 1984
(10,11). Despite the Administration’s position to the contrary,
the Congress passed and the President signed into law provisions
in the Omnibus Budget Reconciliation Act of 1986 (OBRA’86) that
expand coverage of optometrists to include all services

. Optometrists are certified to provide under state licensure or
regulation.

At the same time, in both the 1986 and 1987 budget
reconciliation acts, Congress reduced reimbursement for cataract
surgery. 1In 1986, Congress cut the maximum allowable prevailing
charge by 10 percent; in 1987, cataract surgery was included as
one of 12 "overpriced" procedures subject to a 2 percent across-
the-board cut, and additional cuts on a sliding scale when
charges exceed 85 percent of the national average.

HCFA Guidelines

Neither the 1980 or 1986 provisions specified how
optometrists should be paid for post-surgical care. The
Administration finally issued guidelines on how reimbursement
would be structured in April, 1987. These guidelines have
provided for separate billing of optometric services without
establishing any uniform standards for involvement of
optometrists in post-surgical care. .

The opportunity for induced referrals and kickbacks stems,
in part, from the way Medicare reimburses for post-operative care
that is "co-managed* by ophthalmologists and optometrists. 1In
order to protect against duplicative billing, ophthalmologists
(who are paid a single, global fee for cataract surgery and post-
operative care) must indicate on the billing form that the
patient has been referred to an optometrist for post-operative
care by applying a code (Modifier 54) to the ophthalmologist’s
billing form. Optometrists may be reimbursed up to 10 percent to

The effect of the modifier has been to encourage fee-
splitting and induced referrals. Although evidence suggests that
these types of arrangements were going on prior to 1987,
"Modifier 54" has become a *hook" some optometrists are using to
refuse to refer patients for surgery unless the are assured the
referral for post-surgical care and that some ophthalmologists

‘are using to “"court* referring optometrists with promises of
post-operative Medicare paybacks.




ROLES OF OPTOMETRY AND OPHTHALMOLOGY

There are currently 17,000 ophthalmologists and 25,000
optometrists practicing in the U.S.(12,13) Ophthamologists are
available at a ratio of 5.0 to 100,000 population, while ’
optometrists are available at a ratio of 10.4 to 100,000
population. Ophthalmologists are widely distributed across the
U.S. -- less than one percent of the population is without the
services of ophthalmologists. (13)

Training

Optometrists and ophthalmologists are separately trained,
separately reviewed and certified by state boards, and separately
accredited.

‘ophthalmology is a surgical specialty within the field of
- medicine. Ophthalmologists complete four years of medical
education (which usually includes two years of didactics and two
years of clinical rotations), and one year of internship after
receiving their M.D. In addition, to be certified by the
American Board of Ophthalmology, ophthalmologists must complete
three years of training in an ophthalmology residency program.

The requirements for licensure as a Doctor of Optometry
(0.D.) vary by state, but all require that a practitioner be a
graduate of an approved program of optometry and pass a written
proficiency examination. Most optometry programs require that
applicants have completed two years of college and passed an
admission test, and an estimated 78 percent of all optometrists
hold B.A. degrees. Optometry training programs include four
years of didactic, laboratory and clinical training with
instruction covering basic and optical science, optics and lens
design, and application.

State Licensure

state laws vary significantly in the governance of
optometric practice. Generally, an optometrist is defined by
state statutes as one who is licensed to examine eyes and correct
refractive errors using ocular techniques or by prescribing and
fitting corrective lenses. Until recently, optometrists were
also expected to detect, but not treat, diseases of the eye. At
present, 48 states have expanded this authority to permit
optometrists to use diagnostic drugs and 23 have passed laws
allowing them to use therapeutic drugs. Two other states
-(Pennsylvania and Louisiana) are currently considering
therapeutic drug legislation and two others (Maryland and Alaska)
have passed diagnostic bills that are before their governors for
signature.

state laws generally refer to allowable diagnostic and
prescriptive procedures, but do not specify the situations in
which these procedures may be applied. This lack of specificity
is used by some to assert that optometrists are not authorized to
perform these functions and by others to argue that they are not
precluded from performing them.

The Omnibus Budget Reconciliation Act of 1986 (OBRA'86)
rmitted optometrists to receive Medicare reimbursement within
the scope of state laws and regulations. Since OBRA’86, several

states have been pressured to clarify state statute relative to
the authority of optometrists to participate in the post-
operative care of surgical patients. The results of these
reviews vary. North Carolina’s attorney-general has sanctioned
the inclusion of post-operative care in the definition of
optometry, while the Pennsylvania Board of Medicine has ruled out
the performance of post-surgical care by optometrists.

oles ataract Surge

while ophthamologists and optometrists generally agree on
the protocol for pre- and post-surgical care, they strongly
disagree on which points of intervention are best or should only
be managed by the surgeon.
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Both the optometric and ophthmalic professions agree that
the final decision to proceed with surgery rests with the
attending surgeon (ophthalmologist) and the patient and that the
decision should factor in the extent of visual impairment, the
patient’s overall health, and the overall condition of the eye.
They also agree that all cataract patients should be seen by the
attending surgeon the day immediately following surgery, and that
the final refraction and prescription of corrective glasses can
be performed by an optometrist. It is the period between post-
operative day one and this last visit where there is considerable
disagreement between the professions and among ophthalmologists.

Treatment §§gge MD's View OD’'s View
Detection & Referral -- agree, OD or primary physician --
Pre-Operative Exam MD oD, verified
Examine Cataract : by MD -
Thorough Eye/Med Exam

urge: MD MD
Day ) Post-Op. Exam MD MD
Adjust medication *
Check for leakage, bleeding
Day S ’ MD MD or OD if no
Adjust medication complications
Check for leakage, .
infections
Week 2-3 MD MD ox OD if no
Adjust/stop meds complications
Check for leakage,
infection.
Week 6 MD MD or OD if no
Check for infection complications
Week 7/8-10 MD MD or OD

Refract & order lens

The lack of consensus is based on differing views on the
ability of optometrists to detect post-operative complications
and take appropriate, corrective actions. This is further
complicated by differences in opinion on the adequacy of
optometric training for post-operative patient management and on
differing interpretations of state licensing authority for
optometrists.

KICKBACKS, INDUCED REFPERRALS AND QUALITY PROBLEMS

Patterns of kickbacks and induced referrals take a variety
of forms: formal and informal agreements between practioners
that involve exclusive co-referrals; optometrists pressuring
ophthalmologists by refusing to send cataract patients unless
they do the post-operative care; ophthalmologists recruiting
referrals from optometrists by promising post-operative referrals
and more; and cooperative outreach arrangements where
optometrists screen and schedule patients for surgery without any
pre-operative exam by the surgeon.

The Committee has collected evidence of the following
financial or professional inducements:

® Ophthalmologists have formed associations and solicit
membership from optometrists by promising them exclusive
referrals for post-operative care, free education
seminars (in post-operative practice and Medicare
billing), contributions to optometric PACs, Medicare .
billing services, and access to legal counsel.

® Management companies, owned or directed by optometrists,
‘have engaged the services of a selected ophthalmologist
who either works out of the same office or flies/drives
in on selected days to perform surgery with the
understanding that all pre- and post-operative care will
be performed by the optometrists.
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® Individual practitioners have informal agreements where
optometrists exclusively refer to their cooperating
surgeon, often at great distances, with the understanding
that they will either receive the patient back
immediately or receive some financial remuneration.

e Optometrists have engaged in outreach screening using
mobile vans that travel to nursing homes and senior
citizen centers and immediately schedule patients for
surgery (rather than conducting a thorough pre-operative
exam) with a cooperating surgeon.

e Optometrists ha?e gsent letters or made calls to surgeons
explaining that no referrals will be made to them unless
they agree to refer-back for post-operative care.

e Surgeons have sent letters to optometrists explaining
their desire to "redirect" their practice to surgery
itself and rely on optometrists for pre- and post-
operative care. In once case, an ophthalmologist sent
out letters warning that Medicare was about to implement
a prior-approval system and that it would be best refer
to all potential candidates for surgery soon before
Medicare made it more difficult to get reimbursed.

Financial and professional inducements for and against the
involvement of optometrists in post-operative care have the
potential of altering medical decisions, minimizing the
involvement of the attending ophthalmologist in the period
surrounding cataract surgery, and having a direct impact on the
quality of care cataract patients are receiving. The results of
these arrangements are:

e To encourage surgery sooner and in cases that previously
would have been more conservatively managed.

® To minimize the amount of essential pre-operative
evaluation and post-surgical oversight oy
ophthalmologists.

e To encourage referrals to surgeons based on ‘an
ophthalmologist’s willingness to use the Modifier 54
rather than on surgical qualifications, proximity to the
pacient, or the patient’s personal choice.

e To contribute to patterns of referring patients to
surgeon’s several hours (or states) away, posing a
serious risk if post-operative complications develop.

CONGRESSIONAL AND ADMINISTRATIVE ACTIONS

Previous Hearings on Cataract Surgery

Hearings in 1978, 1979, and 1984 before the House Ways and
Means and Energy and Commerce Committees reviewed the
reimbursement of cataract services, and led to the legislative
changes in reimbursement in 1980 and 1986.

Concerns about unnecesssary surgery and fraud and abuse in
marketing of intraocular lenses prompted hearings before the
Senate and House Aging Committees in 1985. Senate hearings on
unnecessary surgery led to legislation requiring mandatory second
opinion in Medicare that the Congress passed in 1985.

Current Studies on Kickbacks in Cataract Surgery

In the wake of the Health Care Financing Administration’s
issuance of instructions for reimbursement in April of 1985,
various studies have been initiated to follow up on allegations
of induced referrals and kickbacks and poor quality care.

e In October, 1987, HCPA Administrator Roper requested an
internal investigation by the Office of the Inspector
General (0IG) into allegations of system "gaming"” and
poor quality care.
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® Two other studies have been requested by the House
Committee on Ways and Means. A General Accounting Office
(GAO) investigation similar to that of the 0IG’s {s
underway as well as a study by the Office of Technology
Assessment (OTA) on the question of whether optometrists
are medically prepared to manage the care of cataract
patients post-operatively.

® ' An investigation into cases of questionable ophthalmic
and optometric agreements and related cases of
unnecessary or poor quality cataract care has been
undertaken by the Senate Aging Committee minority staff.

Anti-Kickback Legislation

On August 18, 1987, the "Medicare and Medicaid Patient and
Program Protection Act of 1987, originally introduced by Senator
John Heinz, was signed into law (Public Law 100-93). This
legislation was developed in response to growing concern for the
occurence, and lack of enforcement authority over kickbacks,
bribes and rebates under Medicare. Key prohibitions in the
statute include: Solicitation or receipt of any. remuneration or
offering or paying any remuneration (including kickbacks, bribes
or rebates), directly or indirectly, overtly or covertly, in cash
or in kind: in return for referring an individual to a person for
the furnishing or arranging for the furnishing of any item or
service for which payment may be made in whole or in part under
Medicare. . The statute also lists four exceptions to these
" prohibitions regarding circumstances where costs are
appropriately disclosed, bona fide employment situations, written
vendor agreements, and payment practices specified by the
Administration in regulationa.

Public Law 100-93 requires that proposed regulations
implementing the law be issued by August, 1988 and that final
regulations be issued by August, 1989.

PRQ Review

The Consolidated Omnibus Reconciliation Act of 1985 requires
that the Secretary of the Department of Health and Human Services
develop guidelines for prior-certification of certain surgical

_procedures. The Secretary has specified that cataract surgery is
subject to mandatory review, in contrast with nine other
surgeries that may be reviewed at the discretion of the Peer
Review Organizations (PROs).

The Omnibus Budget Reconciliation Act of 1986 also requires
that PRO quality review be extended to Medicare services provided
in non-hospital settings, including ambulatory centers and
physician offices. RAll PROs are scheduled to phased-into
ambulatory review by April of 1989 and pilot projects to test
approaches to physician office reviews are to begin in January,
1989. As yet, it is uncertain whether PRO review of cataract
surgery will adequately cover the review of post-operative as
well as surgical components of cataract care.

OPTIONS FOR CONGRESSIONAL/ADMINISTRATION RESPONSE

A number of optjons exist for preventing and halting
questionable agreements and kickbacks among consenting
ophthalmologists and optometrists and ensuring that cataract care
provided under Medicare is appropriate and of the highest
possible quality. These include the following:

‘® Modify the mechanism for relmbursing ophthalmologists and
optometrists to disengage decisions regarding surgical
intervention and post-operative care from financial
incentives.

® Specify, as a condition of Medicare reimbursement,
minimum guidelines for pre- and post-operative care that
include: the conduct of a thorough, pre-operative exam;
notification and consultation with a patient’s personal
physician or proxy prior to surgery; patient disclosure
of the Medicare practice standards, their right to choice
among practitioner, and of any referral agreements
between attending ophthalmologists and optometrists; a
one-day post-operative examination by the attending
surgeon; and such other standards as developed through
consensus among practitioners and consumers.
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® Require studies on the relative outcomes of patients

based on the different approaches to post-operative care.

e Make PRO authority for second opinion (at least of

representative sample of) cataract surgery and post-
surgical quality review mandatory as part of the pending
regulations in compliance with the Consolidated
Reconciliation Act of 1985.

e Tighten PRO quality review of cataract surgery and post-

operative care performed in ambulatory care settings and
require focused reviews of cataract surgery performed in
physician pilots scheduled to begin in January, 1989.

e Monitor implementation of Medicare Fraud and Abuse

provisions enacted under Public Law 100-93 to clearly
define as kickbacks informal arrangements for which the
primary remuneration is "in kind* payments such as pre-
or post-operative referrals, contributions to independent
but related entities (such as political action
committees) and other "paybacks" as indicated.

e Better educate Medicare beneficiaries about cataract

surgery, about the importance of a thorough pre-operative
eye and health exam, and encourage beneficiaries to seek
an independent second opinion.
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CASE EXAMPLES
INDUCED REFERRALS AND KICKBACKS IN POST-OPERATIVE CATARACT CARE

As early as 1980, ophthalmologists entered into "underground"
agreements with optometrists for post-operative care that included
financial kickbacks and gifts.

Case: A North Carclina group of ophthalmologists offered $100 in
post-operative payments, video cassettes, free seminars,
free transportation and overnight accommodations for patient
referrals. (December, 1984)

Case: A Florida Clinic letter acknowledges same-day surgery and
thanks optometrist for referral with $100 check. (January,
1985)

Case: Ophthalmologists in an eastern state report, "Some renegade
ophthalmologists, more monetarists than ethicists, have for
years paid under-the-table kickbacks to optometrists for
post-operative care as marketing strategy to ensure
continued patient referrals. Patients for dollars.*
(December, 1984)

Some optometrists, in order to capture the post-operative Medicare
market, refuse to refer patients to ophthalmologists for treatment
unless they are guaranteed referrals for post-operative care. . This
encourages referrals based on economic agreement rather than the
quality or proximity of the surgeon.

Case: Dr. X in an eastern state has been called repeatedly by
optometrists asking if he refers for post-operative care.
When he answers "no," he is told, "You know you’ll lose
referrals." When asked if he will ever refer post- .
operatively he responds, "1'1l1 be forced to. Otherwise, I
will not receive any referrals or have to extend my practice
to do primary care in order to generate referrals." (April,
1988)

Case: An ophthalmic practice in eastern state contends, "Our group
practice has already been bombarded by such requests from
optometrists eager to cash in on this financial bonanza.

The implications to those of us who feel the patient is ot
best served by this approach is certaialy clear. No sign-
off, no referrals." (August, 1987)

Case: An ophthalmologist in Pennsylvania cites one typical example
of inducad referral. “I received a phone call from an
optometrist (in anther town) where there are several
ophthalmologists. The doctor asked me if I was familiar
with the new Medicare modifier, and then said that if I was
willing to send the patient back to him for post-operative
care, he had two patients to refer for surgery. I was
surprised to hear from him in the first place as I rarely
received any referrals from him in the past. What was

implied was that if I did not ‘play ball' with him, he could
take those patiente elsewhere."

Case: An ophthalmologist in Pennsylvania received a call from an
optometrist with a patient who needed cataract surgery. The
optometrist asked if the ophthalmologist participated in the
*Optometrist-Ophthalmologist situation whereby the
optometrist did the follow-up care." After the
ophthalmologist made it clear that he felt responsible for
the follow-up care, the optometrist then told the
ophthalmologist that he would lose raferrals if he did not

“participate in this type of thing.” (August, 1987)

Case: In a letter from the referring optometrist to the
ophthalmologist who performed the surgery, the optometrist
wrote, "I am very displeased with the fact that I was not
afforded the opportunity to participate in the 90 day post-
operative- period...In the future, I fully expect to
participate in the care of my patients.* .
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Case: Two ophthalmologists in a Pennsylvania were contacted by -
“two different optometrists who suggested referrals based on
returning the patient for post-op care...One said that Dr. X
returns them one week after surgery.-®

ase: An ophthalmologist in Arizona was contacted by a local

optometrist who had previously referred several patients to
him. The optometrist told him that all of her cataract
cases were being referred to two other clinics, one of them
about 20 miles away. She asked if the ophthalmologist would
be willing to accept cataract referrals and allow her to do
the post-op care. The ophthalmologist replied "no” and has
not received any referrals since that conversation.

Some ophthalmologists are courting optometrists (through dinnerse
and “post-operative management seminars") with promises of post-
operative Medicare business along with financial and other types of
remunerations (kickbacks) in return for selective surgical
referrals.

Case: Staff of a Medicare carrier were asked to speak on the
application of Modifier 54, only to find themselves at a
pre-arranged and "highly suspect” dinner hosted by a
ophthalmic group for optometriets, with the clear intent of
encouraging selective surgical referrals in return for post-
operative referrals. (March, 1988)

Case: An ophthalmologist reports, "We have ophthalmologists in
this area who are purchasing ultrasound instruments and
gifting them to optometrists to serve as an inducement for
the optometrists to refer cataract patients. The
optometrists are performing the ultrasound axial length
measurements and charging Medicare for same. They then
refer the patient with the cataract to the ophthalmologist
for surgery.*

Lage: In a letter sent to optometrists in Arizona, offering a
seninar in cataract management, an eye center announces that
it "is pleased to offer doctors of optometry a unique
opportunity ... to be involved in total patient management
throughout the course of cataract development, surgical
treatment, and post-operative care." and that "Doctors of
Optometry have the skill and instrumentation to provide .the
post-operative care in their own offices. Therefore,
following surgery, your patient may return to your office.”
The purpose of the course is "to educate Doctors of
Optometry about Current Approaches to Cataract Care and to
launch this opportunity for cooperative, quality patient
care delivery.* . ;

Some ophthalmologists and third party management groups are
establishing Associations that cooperative (selectively referring)
optometrists may join for a membership fee that buys them:
donations in their name to state optometric PACs; .continuing .
education seminars; reimbursement and optional billing services for
post-operative care; attorney services; and other benefits. -

Case: Letter from a Pennsylvania eye center announces creation of
membership association. For a membership fee of $500,
optometrists (who refer patients to the Center) receive:
PAC donation of $100, quarterly seminars worth $50-$100,
optional billing, reimbursement for post-operative care;
attorney services. (July, 1987)

Case: Several optometric eye centers have been set up in
California that invite optometrists to enter as shareholders .
in the corporation for $3,000 in cash. Another $2,000 is
contributed later. Optometrists refer patients to a closed
panel of ophthalmologists. Proceeds from reimbursements and
private charges are shared by the ophthalmologists and the
corporation. Corporate earnings are then paid back to
optometrist-shareholders in the form of advertising, legal
fees, profits, and dividends. (October, 1987)

Lase: A New York advertising promotional agency through its use of
an illegal name presents itself in its commercials as a
medical entity. This group offers cataract surgery at no -
cost to the Medicare patient, including free transportation.
All the patient would have to do is to claim that they were
8 hardship case with no proof of this fact required. In
return for these referrals, the nine physicians pay the
agency 50% of their surgical fee.
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In letters to ophthalmologiste across the country, a
California marketing firm describes their search for
ophthalmologists who would have exclusive rights to the
promotional program that they offer. This promotional
program consists of a mailing to all households in the area
with a resident over 65 years of age, provision of all
administrative services for the program, and exclusive
rights to all referred patients for up to three years.

In some instances, cataract surgery is being done sooner than is
medically necessary as a result of incentives for referral by
optomezrist% in anticipation of post-operative follow-up.

Case:

gase:

Ophthalmologists in an eastern state assert that “Greedy
ophthalmologists linking with greedy optometrists set up
closed loop networks where major eye surgery is sanctioned
and performed under very questionable diagnoses and
indications."

In a letter to an optometrist, a Missouri ophthalmologist
emphasized that Medicare is requiring state PRO pre-approval
of all cataract surgery candidates scheduled after January
1,.1987. He writes, "If you have any patients who are
probable candidates for surgery or other medical referral,
it may be appropriate to encourage patients to get care
before December 31, 1986, while Medicare coverage is still
predictable.* -

Some ophthalmologists and optometrists are entering into formal

"co-management" agreements that stretch the pre-operative
diagnostic role of optometrists to their professional limit such
that ophthalmologists first see their patients on the same day or
minutes before surgery is performed and drastically scale back
their post-operative role. This can lead to premature or
unnecessary surgery and can block the early detection of post-
operative complications.

Case:

Case:

Case:

In October, 1987, an ophthalmologist who was facing charges
of the North Carolina State Board of Examiners, c :
acknowledges that he did not perform the 24 hour post- .
operative examination in several cases but delegated such
examinations to nurses and optometrists and never saw some
patients anytime during the post-operative period.

!

Several senior citizens received a surprise visit by a
mobile screening unit at their senior center in Oklahoma.
After getting a free screening by optometrists, two people
were told that they needed to have cataract surgery done in
a city 200 miles away. Transportation was to be provided
and post-operative care was to be provided by local
optometrisgts. One of the patients got a second opinion and
found out that she did not need surgery. The other came
down with a cold and went to see his family physician who
referred him for a second opinion. Again, surgery was not
indicated.

An optometrist in an eastern state accompanies patients for
(and observes, which in itself is fine) same day surgery -
but then takes over the immediate after-care of patient,
along with a $500 check from the attending surgeon. .

A Florida eye clinic offers free cataract and glaucoma
screenings. If the patient’s vision is below 20/300, he is
provided transportation to an ophthalmologist who is

about an hour to an hour and a half in each direction. In
one case, a patient was told that he had a cataract which
was "ready to explode in'their eye and needed emergency
surgery.“ After undergoing surgery, post-operative care was
provided by the local optometrist in the area.

One case cited by an Oregon ophthalmologist involves his
patient who previously suffered from herpes of the face and
eye and whose poor vision is caused by a damaged optic
nerve. The patient went to see a local optometrist who
referred her to another ophthalmologist with whom he worked.
This ophthalmologist performed the cataract surgery without
requesting the patient’s previous medical and optical
records. The patient does not remember ever seeing the
ophthalmologist for post-operative care. The patient’s
vieion was not improved by the cataract and implant surgery.
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* Some patients are being sent to "cooperative" ophthalmologists at
great distances from their homes (at times in buses and at times
with hotel costs covered by participating surgeons). This suggests
that the decision to proceed with surgery is being made, in
essence, by the referring optometrist and only validated by the
surgeon after surgery has been scheduled. If complications arise,
the patient must either travel hours to esee the surgeon or be
admitted to an emergency room.

Case:

Case:

Case:

Case:

An ophthalmologist in an eastern state is, at his own :
expense, busing patients in from other states and arranging -
for their overnight lodging -- then sending them back
without any post-operative involvement on his part.

In an Utah eye clinic, out-of-town patients often are
examined and have surgery the same day before returning to
their homes where the local optometrist provides the post-
operative care. In the past, this eye clinic has recruited
optometrists by offering $85.00 per surgical referral.

A rural hospital in North Carolina was approached by a group
of ophthalmologists who operate a large ophthalmological
outpatient clinic in a city about 150 miles away with a plan
to fly down to see patients in the morning at the office of
a local optometrist and perform cataract operations in the
hospital in the afternoon and provide post-operative care
the next morning. The ophthalmologist would then return to
his home and leave the balance of the post-operative care to
the optometrist. If any complications arise, either the
patient would have to be flown up to the ophthalmologists or
they would have to fly down because the ophthalmologists
zere unable to arrange any local ophthalmologists to cover
or them.

In a small community in Oregon, local optometrists who have
their offices one mile of five ophthalmologists refer their
patients to ophthalmologists in a small town that is four
and a quarter hours away. These patients must drive through
the largest metropolitan area in the state and through the
state capitol to reach this other small community. Post-
operative care is provided by the local optometrists.

A patient in West Virgina was told by her local optometrist
that she needed cataract surgery and she had to go to an .
ophthalmologist located 200 miles away. Despite her wish to
be followed post-operatively by a physician closer to home,
she was told that she needed to be seen by the optometrists
and other staff of the operating ophthalmologist so she

" continued to make the 200-mile drive. She only saw the

ophthalmologist briefly before surgery and during the
surgery itself. . - .

+ Some ophthalmologists are blocking peers from co-managing patient
care with optometrists ~- actions that run counter to current Medicare
law and encourage optometrists to refer patients to cooperative
ophthalmologists out of town or state.

Case:

The Washington State Academy of Ophthalmology filed a
petition in October, 1986 with the Washington State Medical
Disciplinary Board urging a ruling that would bar .
ophthalmologists from making surgery after-care referrals to
optometrists. The Board declined to issue a binding ruling
but did reiterate a previous Board proscript stating that
veconomic motivation shall not be the basis for referral."
The Washington Academy continues to pressure their members
to not co-manage with optometrists.

+« Some optometrists are not referring patients back to surgeons on a
timely basis when post-operative complications arise.

Case:

A patient was referred to an optometrist for post-operative
care. The attending ophthalmologist then left town on
vacation, entrusting follow-up care to the optometrist
exclusively. Complications developed on day six that were
misdiagnosed by the optometrist. 12 hours later, the
patient went to an emergency room and was referred to an
ophthalmologist who immediately performed surgery. She has
lost her vision and may also lose her eye as a result.
(March, 1988)
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* Articles on "how to co-manage" are appearing in trade journals,
some of which encourage ‘same day surgery and abbreviated
post-operative oversight by the attending surgeon for the
“convenience” of the patient.

Case:

Article in Pebruary, 1988 Review of QOptometry by an
optometrist advising, "... see if you can schedule surgery
before the surgeon even meets the patient.... After the
patient has had surgery, you can immediately take over the
patient’s care." .

* Some ophthalmologists who are reluctant to give up their patients
. post-operatively (for professional, monetary or malpractice
reasons), but risk losing referrals if they do not cooperative with
optometrists, are continuing to.do the acute post-operative work,
but passing off the dollar value under Medicare to the optometrist.

Case:

Case:

The OIG has found lower than expected cases where the
Modifier 54/55 has been used, suggesting that
ophthalmologiste are continuing to provide post-operative
care and finding other ways of "appeasing” referring
optometrists.

A senior official of a Medicare carrier admitted to being
told that ophthalmologists are performing all post-operative
care but passing along that portion of the Medicare
reimbursement for which optometrists are now eligible in
order to ensure continued surgical referrals.
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MEMBER SURVEY, AMERICAN ACADEMY OF OPHIHAIMNOGISTS, MAY, 1988

DESCRTPTION OF SURVEY

A survey was conductedbytheAnencanAcadenyof
Ophthalmology to document the experiences of physicians with
potential abuses of the Medicare reimbursement for cataract surgery
by certain health care practitioners. This survey was distributed
to various state leaders (141) and other Academy members chosen at
randam (300). Eight questions were asked about the incidence of
networklng and referral arrangements and related quality of care
issues.

The limitations of the survey should be emphasized at the
onset. They include problems of self-selection and potential bias,
especially among state leaders who are more likely to respond to
the survey. Nevertheless, the data provide insight into the types
of referral patterns being observed.

RESULTS )
* 207 responses were received, 46.9% of the total of 441.

* 11.6% of respondents personally encountered or were aware of
selective referral arrangements by optametrists that are
contingent on release of post-operative care to referring OD’s.

*  3.9% of respondents personally encountered or were aware of
financial or other forms of renumeration to referring
optametrists to encourage referrals.

* 20.8% of respondents persocnally encountered or were aware of
marketing plans involving referral agents with no medical
expertise.

*  35.3% of respondents observed that patients were being sent
unnecessarily long distances for surgery and returned
immediately after surgery.

* 26.1% of respondents observed that in suggestive referral
arrangements, patients were diagnosed as needing cataract
surgery before medically indicated.

*  24.6% of respondents observed that patients were receiving same
day surgery with little or no pre-operative involvement by an
ophthalmologist.

*  6.3% of respondents observed increasing cases of post-cperative
camplications.

*  25.6% of respondents observed large changes in referral
patterns during the last 9-12 months.
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STATEMENT OF GLENN POMERANCE, M.D., OOLTEWAH, TN

Dr. POMERANCE. Good morning, and thank you, Senator Heinz.
My name is Glenn N. Pomerance and I'm an ophthalmologist in
private practice in Chattanooga, Tennessee. I'm here today to
relate my experiences in an ophthalmic/optometric network.

In 1984, after 8 years of military service in which I worked close-
ly with optometrists in the non-competitive, collaborative military
healthcare environment, I was approached by a health care man-
agement firm to move my practice to Chattanooga where a group
of optometrists was interested in establishing a network which
would use a single provider of medical and surgical care.

A contract was negotiated in which I engaged the firm to
manage the business elements of my practice. As owner of the
practice all medical decisions were my responsibility and right. The
manager, as agent for me, was to provide the facilities and person-
nel for the practice. At the same time, the manager entered into a
contractural relationship with a diagnostic optometrist who was to
practice at the same location. There was approximately 80 optom-
etrists in the network.

Before I ever arrived in Tennessee, my application for a medical
license in Tennessee was challenged by a local opthalmologist who
sits on the Board of Medicine. The challenge was based on some
feared future ethical or legal impropriety. My license was withheld
until I initiated legal action.

After my arrival in Tennessee, I was denied staff privileges at
the public hospital and was rejected for membership in every medi-
cal society I sought to join. I have subsequently won membership
and privileges but only after legal challenge.

Interested optometrists formed and invested in a partnership
which lent the manager money for capital and operational expendi-
tures at 22 percent interest per annum. The manager contributed a
percentage of its earnings to optometric organizations and causes.
The leaders of the optometric referral group attempted to exercise
control of the medical practice.

I was warned on numerous occasions that it was unacceptable for
me to allow a patient sent for cataract surgery to return home
without it. I resisted this effort to make the decisionmaking process
anything but an informed one between physician and patient di-
rected at a clearly defined patient benefit.

The manager contended that the success of its venture might be
thwarted if the prescribed number of cataract surgeries was not
performed. Furthermore, I was admonished by the board not to
refer to certain physicians in the community. The manager direct-
ed me to employ a general practitioner to cover my highly special-
ized practice when I was away from my office so that the diagnos-
tic optometrist could continue to see and treat Medicare patients.

I was urged to allow the optometrist to use my medical license by
authorizing, as if I could, performance of medical and surgical
treatment, clearly outside of his license. The manager and optomet-
ric group wanted me to provide immediate, same day surgery for
all surgical candidates. They wanted me to relinquish post-opera-
tive care of surgical patients to the family optometrist on the day-
of surgery.
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They wanted me to operate at a facility which was not of my
choice. They wanted me to use medical devices which were selected
by the manager.

I did not yield to any of these demands, believing none to be in
the best interest of my patients.

When the Health Care Financing Administration implemented
its decision to split out post-operative care and to pay optometrists
for it, the manager submitted by billings to Medicare only for the
surgical services, but I performed duplicate post-operative surgical
services without reimbursement in the interest of responsible pa-
tient care. I believe many of the activities of the manager and the
network were designed to alienate me from my colleagues, and to
coerce me, by cooperation with the group.

As a result of these intractable problems, I terminated my con-
tract and moved my practice down the street. The manager cooper-
ated with the leaders of the optometric network to discredit me in
the community. The manager sought to obtain a court order to
have the medical records of my patients returned to them. The op-
tometrists were sent a letter by the manager falsely stating that I
had taken, without permission, records and equipment belonging to
the manager.

The optometrists were provided with a complete list of every pa-
tient ever referred to me along with a suggested letter to be sent to
those patients urging that they abandon my care. Finally, the man-
ager has filed a multimillion dollar lawsuit alleging breach of con-
tract and has broadcast this fact to optometrists and patients.

The manager still operates the referral network. The current
surgeon commutes by stretch limousine over 100 miles approxi-
mately 1 day a week to operate on patients who have been deter-
mined by optometrists to need surgery. He gets paid only for the
surgery, and that is all he does.

In my opinion, the patient is abandoned at a critical point in the
surgical treatment. Although many optometrists have been in-
structed in limited post-operative management, none has the medi-
cal or surgical experience of the operating surgeon.

A short course in post-operative patient care by a cooperating
surgeon is not a substitute for an experience obtained in residency.
A certificate issued by a commercial enterprise in which one has a
financial interest is suspect as an objective measure of competence.

Management of the post-operative condition, in my opinion, is in-
separable from the operative event and should therefore only be
performed by a competent medical practitioner. Yet government
policy and payment appear to support this behavior.

I sit before you an island in the medical community, still not ac-
cepted by my colleagues, shunned by the majority of optometrists
in the region, perplexed as to the progressive erosion of quality
care in my specialty, chagrined by the apparent lack of concern by
federal agencies over the importance of these changes and buoyed
only by my sense of achievement in restoring useful vision and
meaningful lives to my.aging patients.

I'll be happy to answer any questions you might have.

Senator HEinz. Doctor Pomerance, thank you very much. I'll re-
serve all questions until we hear the testimony of everybody on the
panel, so I will now turn to Doctor Wright.
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Doctor Wright, thank you for being here. I understand you’re
from Kinston, North Carolina.

STATEMENT OF CHARLES WRIGHT, M.D., KINSTON, NC

Dr. WrigHt. Without a “G,” yes, we dropped the “G” when King
George gave us trouble in the Revolutionary War.

Senator Heinz, thank you for the opportunity to speak here
today. My name is Walter Wright and I am a general ophthalmol-
ogist from Kinston, North Carolina, a small city in the eastern part
of the State.

L, like most of my colleagues, offer primary as well as secondary
care to all age groups but my own surgical practice is heavily
weighted toward the elderly, the black and often indigent Medi-
care-insured population.

Cataract surgery contributes significantly to my surgical. prac-
tice, but it does not constitute the main thrust of my overall prac-
tice, nor does it occupy a large portion of the time I spend with
patients.

During my early years in practice, I was approached by optom-
etrists wanting to send cataract surgical patients to me, but only if
I agreed to allow the optometrist to diagnose the problem, schedule
the surgery from their offices, and run preliminary tests, which, of
course, generate Medicare fees, prior to the surgery.

I was specifically not to examine the patient before or after sur-
gery, but rather return them immediately to the care of the optom-
etrist. When I refused, I was assured I would never receive refer-
rals and I did not.

In my current practice situation, I have received an unsolicited
letter from a nearby optometrist who indicated that he, and any
other optometrists he could influence, has been sending referral
cataract patients out of town because the practice I joined had a
reputation for not referring their post-operative patients to optom-
etrists.

I have also had conversations with a surgeon, who is not partici-
pating in optometric referral networking, who told me that his
price for acquiring patients on referral was simply $135 per pa-
tient, $5 more than the surgeon to whom the referrals had been
previously sent. He suggested I contact lccal optometrists and
simply offer more money if I wanted to acquire cataract referrals.
Of course, I did not and I have not.

But the main reason I'm appearing before you today, Senator, is
to speak on behalf of the silent victims of this outright buying and
selling of patients . . . the nearly 30 million Americans over age 65
in this country.

Although people are living longer now (with 2.5 million Ameri-
can over age 85), as a result of the improved physical, financial,
and mental health situations they enjoy today, for the first time in
history they can look forward to these extra years of life as some-
thing to treasure, not something to fear.

But our senior citizens want to remain independently able to
care for themselves, which requires, among other things, adequate
eyesight. This eyesight is what allows them to drive an automobile,
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to maintain the ability to read the Bible, the newspaper, and in-
structions on medication bottles.

The prospect of losing adequate vision, and thus their independ-
ence, is one of the most potent fears expressed to me almost daily
by elderly patients, and it creates tremendous vulnerability and
willingness on their part to do virtually anything to avoid losing
their sight.

I present to you now, Senator, a casebook prepared by myself
and my colleagues that, with your permission, I would like to have
included in the record.!

Senator Heinz. This——

Dr. WriGHT. You have three copies of it.

Senator HEiNz. Very well, without objection the entire case will
be part of the record, Doctor Wright.

Dr. WrigHT. Thank you.

I feel certain it will demonstrate the varied, and sometimes quite
imaginative, methods used by optometry/ophthalmology referral
networks to exploit the vulnerability of our elderly citizens. And it
will show how the Medicare payment system can induce the same
senior citizens to unwittingly be subjected to surgery that is very
often inappropriate or totally unnecessary.

We can show actual cases in which elderly patients with docu-
mented 20/20 vision and no visual complaints have been told by
the optometrists that they have cataracts which must be surgically
removed immediately to prevent them from losing their driver’s li-
cense or becoming blinded. The sense of urgency implied in these
statements is totally inappropriate for cataract development.

Eye surgeons participating in these referral networks have put
television and VCR machines, complete with tapes made by the
surgeon, in the offices of optometrists who meet certain referral
criteria. Outright offers of monetary fees have been made on a per
capita basis to cover the costs said to be usually charged for post-
operative care.

We can also show cases, Senator, where optometrists call surgical
centers and actually schedule the patients for cataract surgery;
have vans, supplied by the surgeons, pick up and transport the pa-
tients at no charge; provide free overnight accommeodations for the
night following surgery; assure the patients that no attempt will be
made to collect their portion of the Medicare deductible for other
charges, thus assuring them of absolutely free surgery; and then
return them to the care of the referring optometrists pursuant to
an arrangement that will guarantee the optometrists a fee-generat-
ing opportunity under current Medicare law.

Recently, more innovative arrangements have been made in
which optometrists within a community already served by well es-
tablished eye surgeons have scheduled patients for surgery to be
performed by itinerant surgeons.

These surgeons often fly into such communities and perform var-
ious surgical procedures on patients they have not examined prior
to the scheduling of the surgery. The post-operative care of these
patients is then relegated to the referring optometrists, the sur-

! See appendix 4, p. 133.
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geons fly home, and again a guaranteed fee-generating opportunity
has been provided to the optometrists.

In summary, Senator, one of our greatest natural resources,
senior citizens, your parents and mine, are being reduced to a com-
modity that is bought and sold. They have become the silent vic-
tims of referral networks that take advantage of their extreme vul-
nerability and coerce them into what is many times unnecessary
surgery. :

The really tragic feature of this is that Medicare, through its
payment policy, is a willing participant and I think this simply has
to stop.

Thank you, Senator.

Senator Heinz. Doctor, I thank you very much for some very elo-
quent testimony and we will examine your casebook extremely
carefully. I understand it goes well beyond the subject of cataract
surgery per se and into other issues. Is that not correct?

Dr. WriGHT. That is absolutely correct.

Senator HeiNz. I'd like to welcome Mrs. Isabella McGee who has
come all the way from Salt Lake City, Utah, to be with us.

Mrs. McGee, I understand that because of your vision situation
you're going to ask your niece, I believe her name is Mrs.
DeYoung. :

Mrs. DEYounG. That’s correct.

Senator HEiNz. To read your testimony I understand that you
would be pleased and able to answer any questions; is that right,
Mrs. McGee?

Mrs. McGEE. Yes.

Senator HeiNz. We welcome you, Mrs. McGee or Mrs. DeYoung,
please proceed.

Mrs. DEYouNG. Good morning, Senator. In this statement when I
refer to “I”, it is Mrs. McGee.

Senator Heinz. I understand.

STATEMENT OF ISABELLA McGEE, SALT LAKE CITY, UTAH,
ACCOMPANIED BY LIL DeYOUNG

Mrs. DEYounGg. My name is Isabella McGee. I am 70 years old -
and I do receive Medicare benefits.

I do not have a right eye anymore. I lost my eye because of an
infection after outpatient surgery. It was a kind of infection that
has to be treated right away. '

When I went back to the clinic for follow-ups they didn’t have
the same person look at me each time. When I went back with pain
because of the infection, I had an optometrist look at my eye. He
didn’t think I had an infection. He thought I had something else.
Because of an untreated infection, they had to take my eyeball out.

With the Senator’s permission, I don’t want to mention any
names here today. I just want to tell you, as best I can, what hap-
pened to me.

My family doctor knew I had cataracts. I also had some kind of
drainage problem in both eyes. He referred me to a particular eye
surgeon. I wanted to make sure he was a good surgeon, so I called
our Department of Business Regulations. They told me he was a
very good eye surgeon.
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I met the surgeon when he examined my eyes at his clinic. He
said I'd have very good vision in my right eye if I did a certain
kind of procedure.

Eleven days later he did the operation. It lasted about a half
hour, from 11 to 11:30 in the morning. I was home by noon. I never
saw my surgeon again until I was in the hospital because of compli-
cations. That was nine visits to the clinic over a 2-month period
without seeing my surgeon.

Every time I went to the clinic for follow-up appointments, I saw
whatever doctor they gave to me. I never knew that some of these
doctors were ophthalmologists or some were optometrists. Even if
they told me, I wouldn’t have known the difference.

I had to go back to the clinic more often because problems were
developing. My weight dropped from 105 pounds to 90 pounds. One
night I just paced the floor because my right eye was hot and burn-
ing.

I went into the clinic the next day. The doctor who saw me was
an optometrist I learned later. He told me to use more steroid
drops and come back in 4 days. I learned later that this medication
should not have been prescribed for my infection.

I called their answering service very early the next morning—on
a Saturday—because my eye still hurt. They told me to come in
and a doctor would see me. This time it was an ophthalmologist,
but not my surgeon. He took one look at my eye and sent me to the
hospital straight away.

I stayed in the hospital for a week over Christmas. My surgeon
came in to visit me and brought me flowers. That was nice but his
money couldn’t fix what was wrong with me. ‘

It was a real hard stay in the hospital. They had to put a needle
right in my eye and I could feel every bit of it. It was Christmas
and my family waited until after the holiday to celebrate Christ-
mas with me.

When I got home from the hospital, I went back to the same
clinic three more times. On the third time they told me I might
lose my right eye. That was because of the infection.

Nobody will ever know how hard that was. I might have given
up right there if it wasn’t for my family. When they told me I
might lose my eye, I lost my trust in those doctors.

I went back to my family doctor and he sent me to another eye
doctor for a second opinion. This new doctor told me I had a blind
and painful right eye and there was nothing that could be done to
save it. He sent 'me for a third opinion and when they agreed, the
eye was taken out.

Since then, I have had cataract surgery on my left eye. It’s
harder to have the surgery when you just have one eye. This time I
went to a woman surgeon. She promised me she would do all the
follow-up exams herself, and she did too. She did a good job.

My right eye is still having problems. The new eye irritates the
socket and I'm taking medication for that.

This has been an ordeal for me and I'm really grateful for my
family. I live at home with my husband of 53 years. He had a
stroke so I have to do everything for him—cooking, bathing, every-
thing. Also my niece works and I take care of her little boy. I
really need one good eye to take care of everybody.
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I hope you do something so this kind of thing doesn’t happen to
someone else. I think optometrists are good for certain things. But
when I had my infection, I think I should have been examined by a
different kind of eye doctor. I hope you change this so someone else
does not have to go through what happened to me.

Thank you, Senator. :

Senator HEINz. Mrs. McGee, thank you for some very difficult,
but nonetheless very valuable testimony for our committee and for
our hearing record. I know it has not been easy for you to think
about what you've been through and to relive it a second time as I
know you have during these last few moments and we really are
extremely grateful to you for going through all of that hardship
and heartache all over again.

I think your trip is well worth it, and the pain that you have
shared with us will make a lasting impression on my colleagues as
well as myself. I really do thank you.

Mrs. Sugarmann. Mary Sugarmann, you have come from Pitts-
burgh, Pennsylvania, my hometown. We welcome you and I thank
you for being here. Would you please proceed with your testimony.

STATEMENT OF MARY SUGARMANN, PITTSBURGH, PA

Mrs. SuGARMANN. Good morning, Senator. ‘

My name is Mary Sugarmann and I am from Pennsylvania. I'm
here today to talk about my cataract surgery which took place on
February 17, 1988. :

My surgeon came to see me immediately after the surgery to say
everything went well and to tell me to report to his office the fol-
lowing day where I would see this associate as he himself would
not be in but wanted me to come in on Friday, the 19th, when he
would look at my eye.

My daughter took me to the doctor’s office on the 18th to have
the patch removed from my eye where I was seen by my doctor’s
associate. At that time I had no idea that he was not a surgeon but
was, in fact, an optometrist.

At this time, he told me that my eye looked fine and he did not
believe that it would be necessary for me to come in the next day
but to call that morning and he would let me know. This I did, and
was told that it was not necessary to come in to the office.

My eye felt fine, so on Monday, the 22nd, I returned to work and
had no problems. The following day, the 23rd, the morning went
fine. About 11:30 my eye began to water and pain so I called the
doctor’s office and was told to come in, which I did right away.

Again my doctor was not there and I was seen by the optometrist
who, after examining my eye and putting in some eye drops, told
me to go home, take a couple Tylenol, and take a nap. Because of
the pain I was not able to rest and as the day went on, the pain got
worse.

My daughter called me about 8 p.m. and when she realized how'
much pain I was in, left work to come and take me to the emergen-
cy room at the hospital where I had the eye surgery. There I was
seen by an eye surgical resident who, after examining my eye, had
my daughter and me follow him to another hospital where I was
seen by a surgeon.
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At about midnight that night I was taken to the operating room
for surgery because my eye was greatly infected. Again on Thurs-
day, the 25th, about 5 p.m., I was taken to surgery. On recovery
from that surgery I was told that I would not regain the sight of
my eye.

On Saturday and Sunday the surgeon who did the cataract sur-
gery came to visit me in the hospital and both times told me this
should never have happend and probably occurred in the operating
room.

Looking back on the events that happened, I wonder, if the op-
tometrist had sent me back to the hospital on the 23rd to see a sur-
geon instead or sending me home, that things might not have
turned out differently.

Senator HEinz. Mrs. Sugarmann, thank you very much.

Let me start with you. Did your surgeon tell you before surgery
ghag you would not be seen by him but by an optometrist the next

ay?

Mrs. SuGARMANN. Not before surgery, no.

Senator Heinz. Would it have made a difference to you if you had
known?

Mrs. SucarMANN. No, I probably wouldn’t have thought any-
thing of it.

Segator Heinz. You assumed he would have been another sur-
geon’

Mrs. SUGARMANN. Right.

Senator HEINzZ. And now that you’'ve been through this, would it
make a difference?

Mrs. SUGARMANN. Oh, yes, now it would make a difference. I
would make sure I was seen by a surgeon.

Senator Heinz. By an ophthalmologist?

Mrs. SUGARMANN. Yes.

Senator Heinz. Who was a trained M.D.?

Mrs. SUGARMANN. Right.

Senator HEinz. I must say I think there are a lot of people who
are confused by the difference between an optometrist and an oph-
thalmologist. You discovered that where there are complications
after surgery, there is a very critical difference, one that made a
difference to you more than likely in the loss of an eye.

Mrs. SuGARMANN. Yes, because there was about 10 hours differ-
ence that might have been different.

Senator HEINz. Now, did the optometrist that followed you after
your surgery tell you he was an optometrist?

Mrs. SugarMANN. No.

Senator HEiNz. And you would not have known the difference if
he had; is that right?

Mrs. McGek. That'’s right.

Senator HEINz. Did that seem at all strange to you at the time?

Mrs. SUGARMANN. Probably not. .

Senator HEiNz. What advice would you give to other people who
are thinking of having cataract surgery today? '

Mrs. SucarMANN. First of all that they go to a qualified ophthal-
mologist and that also, especially afterward, be seen by him.

Senator HEINz. So you would insist that they be seen by the sur-
geon after the operation? '
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Mrs. SUGARMANN. Yes.

Senator HEiNz. I think you've illustrated that point the very
hardest possible way by living through the consequences of not
being able to do now what you would recommend to everybody. I
thank you for your testimony.

Let me ask Mrs. McGee. Mrs. McGee, you said that you never
saw the surgeon who operated on your eye until after you were
rushed to the hospital for emergency surgery; is that right?

Mrs. McGek. That’s right.

Senator HEiNz. Did that seem at all strange to you at the time?

Mrs. McGEeEk. Yes.

Senator HeiNnz. Now, how do you feel about that situation—that
you did not see a doctor well in advance or sufficiently in advance
of the surgery?

Mrs. McGee. Well, I don’t think it’s right for us to go see our
doctor and then we can’t see him, we have to see other doctors and
I think that surgeon that done it, the surgeon should be the man to
see you. I don’t think we ought to be tossed from one to another.

Senator HEINz. Now, how is it that you actually got to see a sur-
geon on the day of your emergency surgery? Did you call someone?
How did that come about?

This is when you had to have your emergency surgery subse-
quent to your cataract operation.

Mrs. McGek. I got up at 4 in the morning and I was so miserable,
I was so sick. I only weighed 90 pounds and I just couldn’t go on so
I got up and called the doctor’'s number and I got a nurse and she
told me that there was no doctor on hand right at that minute but
ls)hekwould get ahold of the doctor and she’d have him call me right

ack.

So I waited and finally she called me back and she said for me to
increase my medicine 1 drop every hour and she would try to get
in touch with the doctor and have him call me and talk to me.

So awhile later that doctor, she couldn’t get ahold of him, she got
ahold of another doctor, and he told me to keep on with the medi-
cine, to put hot packs on my face and as soon as they could get
ahold of the surgeon that was in charge at that time, he would call
me. Well, he never did call me.

So finally my sister came and she just took one look at me and
she called the answering service back and she told them, “We've
got to have help.” She says, “My sister is real ill,” and she says, -

“We've got to get ahold of some doctor.”

" So she finally connected us to this head surgeon and he told us to
be at his office at 9 in the morning.

So my sister got me up and got me dressed and took me down to
the clinic and he wasn’t there at that time. We had to wait about
15 minutes for him to get there. And when he came, he took us up
to his office and he just took one look at me and he said to my
sister, he says, “She has got to go to the hospital, she has an infec-
tion. And we must get her over to the hospital as fast as we can.”

So I went over to the hospital and checked in and first thing they
did was put the IV in my arm and then this surgeon, not the sur-
geon that did the operating, his assistant, came in and told me that
they’d do everything they could to help me.
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Senator HEINz. Is that when they said that you were probably
going to lose your eye?

Mrs. McGEeE. No, they didn’t tell me in the hospital I was going
to lose my eye. I had left the hospital and gone back to the clinic.
After I got out of the hospital I had to go back to the clinic. I think
it was the next day or the following day.

And he told me then that the possibility was that I'd have to lose
my eye and he would let me know definitely. So a couple of days
later he called me back and told me that the eye had to be re-
moved on account of my health. My health was down.

Senator HEiNz. Now, you described a situation where you awoke
very early in the morning, you tried to reach your doctor through
the answering service or through the nurse and a doctor, or some-
one you thought was a doctor, called you back. N

I understand, correct me if I'm wrong, that the person who called
you back was not a surgeon or ophthalmologist but, in fact, was an
0.D., a doctor of optometry; is that right?

Mrs. McGee. I think the first doctor that came to me in the hos-
pital was an ophthalmologist.

Senator HeiNz. No, I meant on the phone.

Mrs. McGeE. The one on the phone, I couldn’t tell you what he
was. I don’t know.

Senator Heinz. I understand that the one who called you back
and said to you to put more drops in your eye was in all likelihood,
an 0.D., a doctor of optometry.

Mrs. McGek. I don’t know who that surgeon was at all that gave
me those instructions, gave the nurse instructions.

Senator HEINz. Mrs. McGee, I think you’ve illustrated extremely
well and with a great personal tragedy to yourself what happens
when there is not appropriate and necessary post-operative care
provided by somebody who is fully trained to diagnose and properly
treat the kinds of symptoms that were so apparent to the physi-
cian, the ophthalmologist, when he finally saw you. .

The physician who you saw when you went to the hospital at 9
or 9:30 that morning clearly, as you’ve testifed to, took one look at
you and realized you had a serious problem, an infection.

I think that between you and Mrs. Sugarmann you have illus-
trated very clearly and very tragically and sadly what can happen
in those instances when complications arise and when properly
trained people are not involved in promptly seeing, diagnosing, and
treating those problems.

On behalf of my colleagues on the committee, we very much
share your concern and frustration and above all, thank you both
for being willing to tell your story here at this hearing.

Let me at this point turn to Doctor Pomerance and Doctor
Wright. _

Doctor Pomerance, in your testimony, you’ve described yourself
as an island in the medical community. Are you an isolated case or
are there others who are caught like you between these financial
inducements of optometrists and the professional pressures of oph-
thalmologists?

Dr. PoMERANCE. I think there are others who are involved in
this. Many of them are willing participants because of the lucrative
nature of their practices.

88-297 0 - 89 - 2
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Many of them don't realize what they're getting into until
they’re there and then because of the isolation from the medical
community and the coercion by the optometric system of referrals,
find that they can’t back out of it. Many of them are unwilling par-
ticipants.

Senator HEiNz. Now, you worked at a center which was part of a
chain of centers, as I understand it. These are not uncommon.

To your knowledge, do these kinds of centers rely on optom-
etrists to make the decision to go with surgery and take over pa-
tient care the day after surgery? :

Dr. POMERANCE. I can’t speak to all of the systems obviously
since I was only a participant in one, but in this particular one the
decisionmaking process was to be theirs entirely, that the patient
needed surgery, when the patient was to be released back to the
optometrist and in conjunction with the manager of the practice,
which obviously had a financial arrangement with the optometrists
who were practicing privately, the decisionmaking process for such
things as intraocular lenses, location of surgery, whether it be an
ambulatory surgery, or a hospital-based one, they attempted to
make. I tried to detach myself from their decisionmaking process
in an attempt to remain objective and do what was in the best in-
terest of my patient.

Senator HEinz. Now, you testified that you left so as to provide
what you thought was appropriate medical care to the patients
that you had been seeing.

If you had agreed to, so to speak, play ball, how do you believe
that would have affected the quality ofy care of the patients that
were your responsibility at the center?

Dr. POMERANCE. Primarily it interfered—it would have inter-
fered with an objective decisionmaking process between doctor and
patient. That has been a tried and true long-term benefit to patient
to be able to deal with the physician one-on-one and there is no
place for anybody else to interfere with the decisionmaking.

Sefiator HEINZ. You mentioned decisionmaking. Can you be con-
crete about that? Does that mean you would have been pressured
to perform, if you had agreed to play ball, surgery that might have
been more conservatively managed?

Dr. POMERANCE. Yes, I think there were many instances of pa-
tients who did not get cataract surgery at my practice because
their particular vision problem: No. I, l(?;dn’t present the problem
to them and No 2. could be more conservatively managed with
spectacles or other techniques.

Senator HEINZ. So there can be a wrong presumption fed by the
reimbursement for cataract surgery, that surgery should be per-
formed even when it’s not necessary, when it’s not the best course
for the patient. Is that what we're saying?

Dr. PoMERANCE. I think the financial inducements tend to taint
and release it from its normally objective standpoint.

Senator HEINz. What would you recommend be done at the State
and/or Federal level to address this problem?

Dr. PoMERANCE. That is a complicated problem and it doesn’t
iendl itself neatly to a simple answer. I think starting on the State

evel—

Senator HEINZ. Let me ask a fundamental question.
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Are you saying that there should be no role for O.D.’s or optom-
etrists in cataract surgery?

Dr. POMERANCE. I'm not saying that at all. As a matter of fact,
my participation in the military health care delivery system gave
me a great respect for what optometrists do and what they’re able
to do and as long as they are properly credentialed and trained to
perform and the surgeon is comfortable with their performance, 1
feel there can be a role for them.

However, I do not feel that the decisionmaking process between
the patient and the doctor needs to be forced or coerced in any
way. I feel that the current referral arrangements which exist and
the current payment options which exist through Medicare defi-
nitely are pushing both parties into making decisions that are not
necessarily in the best interest of the patient.

Responding to your original question about what can be done, I
think it needs to start at the State level where regulatory boards
need to readdress the definition of the roles of each of these profes-
sional groups.

They need to further define what is the operative period and
what is not and also they need to assure the public that proper cre-
dentialing and experience is obtained so that co-management of
post-operative patients is safe and in the best interest of the pa-
- tient.

The second thing that can be done is disengaging the medical de-
cision-making from financial incentives. I think the unbundling of
the surgical and post-operative fees was a mistake and gave the
wrong message to both professions, that it was an acceptable prac-
tice, when indeed it might not be.

I think peer review standards need to be elucidated which would
hold the M.D. accountable for whatever decision was made on
behalf of the patient and that would certainly, I think, alleviate
many decisions that are made because of the fear of adverse peer
review.

And most important, I think as has been graphically demonstrat-
ed by the testimony of Mrs. Sugarmann, and even more so by Mrs.
McGee, that the patient must be fully informed and must render
informed consent. They must know who the players are.

All doctors wearing white coats are not the same and I think
they need to be absolutely told, before the surgery, where they're
going, what the ground rules are and let the patient decide wheth-
er this is what they want.

I think they also need to be informed of the fiduciary relation-
ships existing between an optometrist or an optometric group and
the referred-to ophthalmologist.

Senator HEINz. Let me ask you concerning your reference to the
mistake that Congress made in unbundling payments.

Now, prior to 1980 and 1986, the law was that here was a global
fee, but it only went to ophthalmologists, to doctors. In 1980 we
permitted a modifier to be used for payments for aphakia, if I pro-
nounced that correctly?

Dr. PoMERANCE. You did.

Senator Heinz. And in 1986 we permitted, for all types of cata-
ract surgery, for optometrists to be reimbursed, and that such re-
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imbursement goes up to 20 or so percent of the cost of the proce-
dure billed to Medicare by the ophthalmologist.

Now, what would you propose as an alternative to that? You're
saying we made a mistake, as I understand what you said, in let-
ting optometrists participate in that way. :

What should we do instead? And I ask that because the reason
that the Congress did what it did was to avoid the possibility of
double billing. The idea -of having an optometrist paid out of the
global fee was to prevent a second billing by an optometrist for
services that the ophthalmologist might well have rendered. There-
fore both double billing and possibly double services, which is in
nobodg"s interest, especially not the taxpayers’ interest, can be pre-
vented.

How do we solve the problem without creating the other one that
drove Congress to do what it did?

Dr. PoMERANCE. I can understand the problem. This is an expen-
sive procedure for the Government performed on many millions of
people in the course of several years. I think if you define—if the-
States are able to define what is the operation and the post-opera-
tive period and make that the responsibility of the ophthalmologist
and allow him to bill Medicare and get a fee as had previously ex-
isted with the global fee and then define an arbitrary point in time
which is by mutual agreement and with expert advice that patient.
might be released from the M.D.’s care to go back and be cared for
by the optometrist and get services from the optometrist, I feel that
might be reimbursable, I believe, in and of itself.

Again it's not an easy problem and one of the reasons I think
that went into the decisionmaking process to unbundle was to solve
the problem of under-the-table payments for the post-operative
management by a physician to optometrists which is well known—
which is well known to have occurred.

Senator HEINz. That’s before, in a sense, it was legalized?

Dr. PoMERANCE. In a sense that’s exactly my point, in that it was
legalized and that again is a wrong message. The message is that -
it’s acceptable behavior to relinquish the patient immediately after
surgery to go back to the optometrist who may or may not be com-
petent to take care of him.

" The problem here, I think, is the role of the States in defining
what is satisfactory care and I think professional review organiza-
tions, which exist now to monitor many medical services, can be
used to help in this regard as well.

Senator HEINz. Let me ask Dr. Wright.

Dr. Wright, you painted a very bleak picture of how patients are
being deceived into surgery and you described, in part, some of the
tactics used to do that. ,

What are some of the common myths and arguments used to ma-
nipulate people and how can we better educate and protect con-
sumers against that?

Dr. WriGHT. I think the main point that needs to be stressed,
Senator Heinz, is that cataracts do not occur or worsen overnight.
The very idea that someone would think that anybody over 65
doesn’t have early cataract changes is a bit silly; almost 100 per-
cent of human beings that have been on Earth 65 years have cata-
racts. So making the diagnosis of early cataract changes should be
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segregated in the public’s mind from having a cataract that is
somehow functionally significant.

Second, cataracts don’t blind you in the sense of the usual use of
that word. I have never heard an ophthalmologist use the term
“blind” except in the instance in which there is virtually no light
perception in the eye and that is an irreversible circumstance.

I think that cataracts can blind you over a long period of time
but it is a different type of blindness and presumably it’s reversi-
ble. It’s reversible if you had the surgery yesterday; it's reversible
if we do it tomorrow, or a week from tomorrow, or next year; and
the patient, in terms of education along these lines, needs to under-
stand that the myth of going blind rapidly or needing emergency
cataract surgery is just that, it's a myth. There’s plenty of time to
seek a second opinion; there’s plenty of time to talk to your family
physician about your other problems and get his or her advice;
there’s plenty of time to consult your family and make a lot of de-
cisions before you (no pun intended), just blindly follow some refer-
ral path.

Senator HEINz. I'm not going to have time this morning to go
into the details of your casebook, but I understand that there are
some 50 cases in your book that cover instances of ophthalmic-only
induced necessary surgeries and question management of eye dis-
eases that are not related to cataracts by optometrists but illus-
trate the kickbacks or induced referrals that are only part of the
story.

Am I correct?

Dr. WriGHT. That is correct.

Senator HEINz. Let me get to the real heart of the issue. As I
asked Doctor Pomerance, what in your view needs to be done to
prevent the kinds of practices that have been described today?

Dr. WrigHT. I think in the interest of time I would simply say
that I certainly agree with Doctor Pomerance, that unbundling of
fees must be stopped. The way that it is being done right now can
be spread through other areas of medicine, and I think we're al-
ready seeing how it is not the answer to the problem.

Most States can establish for themselves a standard of care and
they don’t do it by sitting down and deciding what one will be. It
can be done and it has been done in North Carolina by polling
every single surgeon qualified to perform this surgery. What you
find when you do that is virtually 98 percent, at least in our State,
are convinced that several post-operative visits up to 5 to 7 weeks
after the surgery are necessary and a part of the services that they
render to their patients.

Senator HEINz. So you're saying that there is a substantial con-
sensus in the medical community as to what appropriate standards
of quality care are?

Dr. WriGHT. I disagree that it’s difficult to set a standard. I very
much agree that a standard is there by the very nature that this
operation has been going on for years and even the most up-dated
techniques have been performed on millions of Americans and I
think the standards that the vast majority of ophthalmologists
agree on—that you couldn’t get 98 percent of them to agree the
sun was shining—but they do agree on what post-operative care is
necessary.
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Senator HEINz. Is there any other medical procedure that is per-
formed as frequently on senior citizens as cataract surgery?

Dr. WriGHT. I'm sorry, I would have no way of answering that.

There certainly is no elective surgical procedure, to my knowl-
edge, on that age group that has been posted as often in hospitals
where I've worked. So in my own experience the answer is that cat-
aract surgery is by far the most frequently performed elective sur-
gery on the over 65 population.

Senator HEINz. One final point of clarification. You're not saying
that optometrists, O.D.’s shouldn’t have some role in post-operative
care.

If I understand what you're saying, the boundary of where the
ophthalmologist or surgeon leaves off and the optometrist’s role
begins needs to be carefully defined and it can be defined by
common standard medical practice?

Dr. WriGHT. I think so, but it does require that the Health Care
Financing Administration (and that the Congress in directing
them) understand that quality of control—quality control of cata-
ract surgery can be and should encompass considerations for pre-
and post-operative standards of care.

These standards are very well-defined and I do not find the ambi-
guity that others have talked about.

Senator HeiNz. Doctor Wright, thank you very much, Doctor Po-
merance, Mrs. McGee, Ms. Sugarmann. We thank you all very
much for being a part of our hearing. - .

We have one other panel of providers and the Government that
we want to hear from and I thank you all and appreciate very
much your participation here today. Thank you.

Our next panel consists of the Deputy Inspector General, Mr.
Bryan Mitchell; Doctor ‘Hunter Stokes who is the Secretary for
Government Relations at the American Academy of Ophthamology;
Mr. Harvey Hanlen, 0.D., Chairman of the Federal Relations Com-
mittee of the American Optometric Association; Charles Booth, the
Director of Office Reimbursement Policy, Health Care Financing
Administration, and Mr. Eric Kriss, the President and Chairman of
Medivision, Inc.

Thank you very much for being here.

I'd like to start with Mr. Mitchell.

STATEMENT OF BRYAN MITCHELL, DEPUTY INSPECTOR GENER-
AL, U.S. OFFICE OF INSPECTOR GENERAL, WASHINGTON, DC

Mr. MrrcHELL. Good morning, Mr. Chairman.

I am Bryan Mitchell, Acting Deputy Inspector General of the De-
partment of Health and Human Services.

In 1985 we testified before the House Select Committee on Aging
on fraud, waste, and abuse in the field of cataract surgery. We pre-
sented our report on Medicare cataract implant surgery, including
details on the kickback arrangements for eye care as well. That
study was on eye care issues.

Overall, 112 investigations related to eye care have led to 17
criminal convictions, the exclusion of 50 eye care professionals for
Medicare program participation and the imposition of $1.8 million
in civil monetary penalties.
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The cataract surgery industry is already a multibillion dollar in-
dustry. According to billing data maintained by the Health Care
Financing Administration, in 1985 surgeons billed $1.2 billion of
which Medicare allowed $907 million.

In 1986, Medicare allowed amounts for surgeons increased to $1.4
billion. The average surgeon in our sample of the case that I will
talk about later who performed his own follow-up care annually,
received $930,000 Medicare payments; but surgeons in our sample °
who refer patients back to optometrists, receive, on the average,
$1.9 million annually from Medicare, because of their higher
volume.

These figures, of course, may not be representative of all oph-
thalmologists but they do indicate that cataract surgery is a lucra-
tive practice.

Senator HEINz. Just to be clear on that, because those are stun-
ning numbers, you're saying that the ophthalmologists that use an
O.D. to deliver some care on average receives more than twice as
much money from Medicare to the tune of $1.9 million per year
from cataract surgery alone than the physician who does all the
work his or herself?

Mr. MrrcHELL. That’s correct.

Senator Heinz. Please continue.

Mr. MircHELL. We were very pleased that Congress took strong
action in OBRA 1985 and OBRA 1986 and 1987 to reduce cataract
surgery fees, limit the markup on IOL and insure equality in pay-
ment for fees paid to ambulatory surgical centers and hospitals.

The coverage of services provided by optometrists was further ex-
panded by OBRA 1986 which authorized Medicare to pay optom-
etrists directly for any service that they are authorized to perform
under their respective State laws.

The Medicare Program generally pays a global fee for cataract
surgery. That global fee covers the pre-surgical evaluation of the
patient, the surgery itself, and the post-cataract surgery follow-up
visits.

HCFA established a billing procedure which allows for the.split-
ting of the global fee between the ophthalmologist and the optom-
etrists, by requiring the ophthalmologist to place a number “54” at
the end of the surgical procedure code.

This modifier “54” identifies for the Medicare carrier that the
ophthalmologist is not going to perform post-cataract surgery
follow-up visits. The Medicare carrier reduces the Medicare pay-
ment by an established percentage. These range from 5 percent to
30 percent. The difference going to the optometrist who does per-
form the follow-up visits and who notifies the carrier of a request
for payment by using the related modifier “55.”

In our current study it was designed to examine the referral ar-
rangements that were allowed for by that change. We focused on
the frequency of such arrangements, potential impact of this prac-
tice on the patient and the Medicare program, the reimbursement
implications and the potential for fraud and abuse.

We randomly selected and examined the payments made on
behalf of 1,000 Medicare beneficaries in eight different locations.
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Our report has not been completed; however, based on analysis
to date, we have some preliminary findings, and we will be happy,
Senator, to submit for the record a copy of that report.!

Senator Heinz. We thank you.

Without objection your entire report will be part of our entire
hearing record.

Mr. MircHELL. Based on the data and our analysis to date we
have found that in 97 percent of the cases we reviewed the ophthal-
mologists billed Medicare a global fee for cataract surgery. The
modifier, the split billing, was used in only 3 percent of the cases.

However, 28 percent of the ophthalmologists we interviewed
permit split billings. These ophthalmologists receive about a third
of their cataract surgery patients as referrals from optometrists.

. The ophthalmologists in our sample who used optometrists for

follow-up care compared to those who perform their own post-surgi-
gal care generally have fewer years in practice; perform a much
higher percentage of their surgeries in ASC’s; having a much
higher percentage of their patients referred to them from an op-
tometrist, 33 percent as compared to 7 percent; tend to follow their
patients for a shorter time after surgery; perform a significantly
greater number of cataract surgeries, resulting in a much higher
annual payment from Medicare, that is, $1.9 million for those who
allow optometrists to run the follow-up care versus $930 for those
who don’t.

We also sought to determine the extent of services performed by -
ophthalmologists when optometrists billed for follow-up surgical
care. We found that 88 percent of the ophthalmologists personally
examined all their patients prior to and the day following surgery
to identify potential surgical complications. This even though they
are on a split billing rate.

As I have previously stated, we found that in 97 percent of the
cases the ophthalmologists in our sample billed and received the
global fee payment. In only 3 percent of cases did the surgeon use
the modifier indicating that the post-surgical follow-up care would
be provided by another professional.

We discovered that a small percentage of optometrists also bill
Medicare for payments even though the ophthalmologists had
billed for and received the global fee. We believe that HCFA will
resolve this problem administratively with the carriers.

In conclusion, Mr. Chairman, we anticipate that the rapid,
almost explosive growth of these arrangements and the fact that
we still have under review 60 eye care cases may represent a need
for further legislation. ‘

As you know, we have previously recommended requiring a man-
datory second surgical opinion program for elective surgeries. We
continue to believe that a second surgical opinion program is the
best way to make beneficiaries more informed consumers of health
care services.

We also strongly support the recent decision by HCFA to require
the PRO’s to certify the need for all cataract surgeries prior to sur-

! See appendix 6, p. 279.
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gery, although such certification lacks consumer educgtion benefits
of second surgical opinions.

The Office of the Inspector General is concerned thiat Medicare is
indeed vulnerable to abusive referral arrangements. The recent
identification of local physicians who have received kickbacks from
laboratories clearly illustrates how vast these referral networks
can be, and how easily abused.

Finally, I would like to emphasize that although we believe that
overpayments identified in our study should be recovered through
administrative actions, we would view a pattern of such behavior
as a submission of false claims, subject to prosecution.

The Medicare and Medicaid Patient and Program Protection Act
of 1987 to which we’re indebted to your leadership, Mr. Chairman,
gives us expanded authorities to deal with cases such as these. We
will continue our efforts to prosecute, exclude and sanction health
care professionals who attempt to defraud the Medicare and Medic-
aid programs.

Thank you.

[The prepared statement of Mr. Mitchell follows:]
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TESTIMONY
OF
BRYAN MITCHELL
DEPUTY INSPECTOR GENERAL
DEPARTMENT OF HEALTH AND HUMAN SERVICES
BEFORE THE
SPECIAL COMMITTEE ON AGING
ON
OPTOMETRY - OPHTHALMOLOGY REFERRAL ARRANGEMENTS
MAY 23, 1988

GOOD MORNING, MR. CHAIRMAN AND MEMBERS OF THE SPECIAL
COMMITTEE ON AGING. I AM BRYAN MITCHELL, ACTING DEFUTY
INSPECTOR GENERAL OF THE DEPARTMENT OF HEALTH AND HUMAN
SERVICES. I AM HERE THIS MORNING AT YOUR REQUEST TO SHARE
THE PRELIMINARY RESULTS OF OUR CURRENT STUDY ON CATARACT
SURGERY. HOWEVER, BEFORE éLABORATING ON THE FINDINGS OF THAT
STUDY, I WOULD LIKE TO PROVIDE ' THE COMMITTEE WITH SOME
BACKGROUND ON THIS ISSUE AND THE EXTENT OF QUR IMNVOLVEMENT IN

THIS AREA.
BACKGROUND

CATARACT SURGERY IS THE PROCEDURE MOST FREQUENTLY PERFORMED
ON THE MEDICARE POPULATION IN THE UNITED STATES TODAY. ABOU?

1.3 MILLIOK AMERICANS WILL HAVE A CATARACY REMOVED THIS VEAR..

HISTORICALLY, CATARACT SURGERY WAS PERFORMED IN AN INPATIENT

HOSPITAL SETTING. SURGERY TOOK AS LONG AS 2 HOURS AND

USUALLY WAS PERFORMED UNDER GENERAL ANESTHESIA. RNOSPITAL .

STAYS OF UP TO 7 DAYS WERE USUALLY THE R'UL‘B, BUT TRAT LENGTH
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OF STAY HAS BEEN GREATLY REDUCED, AND TODAY MOST CATARACT

SURGERIES ARE PERFORMED IN AN AMBULATORY SETTING.

IN 1985, THE OFFICE OF INSPECTOR GENERAL TESTIFIED BEFORE THE
HOUSE SELECT COMMITTEE ON AGING 'ON FRAUD, WASTE AND ABUSE IN
THE FIELD OF CATARACT SURGERY. AT THAT HEARING, WE PRESENTED

OUR REPORT ON MEDICARE CATARACT IMPLANT SURGERY.

THE STUDY PRESENTED AT THAT HEARING WAS PART OF OUR

INCREASING INVOLVEMENT IN EYE CARE ISSUES. IN ADDITION TO
" INSPECTIONS OF POLICY ISSUES, WE HAVE INVESTIGATED CASES
WHERE MEDICARE WAS BILLED FOR SERVICES NOT RENDERED; OR
BILLED FOR SERVICES AFTER THE SURGEON HAD BEEN EXCLUDED FROM.
THE MEDICARE AND MEDICAID PROGRAM; OR IN CASES WHERE THE
SURGEON B;LLED MEDICARE FOR MORE EXPENSIVE SERVICES THAN
PROVIDED.

LET ME HIGHLIGHT FOR YOU SOME OF OUR CASES.

AN OPHTHALMOLOGIST BILLED THE MEDICARE PROGRAM FOR A SURGICAL
LASER PROCEDURE CALLED ARGON LASER TRABECULOPLASTY (ALT),
WHICH HE DID NOT PERFORM, OR DID NOT PERFORM IN ACCORDANCE
WITH ACCEPTABLE MEDICAL PRACTICE. THE ALT PROCEDURE IS USED
TO TREAT ADVANCED GLAUCOMA. SOME OF THE PATIENTS HE TREATED
WERE NOT SHOWN. TO HAVE ADVANCED GLAUCOMA; OTHERS DENIED
HAVING THE EYE NUMBED AND A REFRACTORY LENS PLACED ON IT,

WHICH IS A CRITICAL PART OF THE PROCEDURE.

IN ANOTHER CASE, A RETAIL EYEWEAR CORPORATION THAT LEASED
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SPACE AT A CHAIN OF DEPARTMENT STORES, AND THE 4 INDIVIDUALS
WHO RAN THE COMPANY, BILLED THE MEDICARE PROGRAM POR:

- EYEWEAR NOT PROVIDED;

- EYEWEAR PROVIDED TO MEDICARE BENEFICIARIES WHO DID
NOT HAVE CATARACT SURGERY;

- CATARACT EYEWEAR WHICH WAS NOT COVERED BY THE
MEDICARE PROGRAM;

- EYEWEAR THAT WAS NOT MEDICALLY NECESSARY;

- EYEWEAR PROVIDED TO SOMEONE OTHER THAN THE MEDICARE

BENEFICIARY.

WE ALSO INVESTIGATED AN OPHTHALMOLOGIST WHO HAD BEEN -EXCLUDED
FROM THE MEDICARE AND MEDICAID PROGRAM, BUT CONTINUED 'l‘(; BILL
THE FEDERAL HEALTH PROGM USING ANO'!‘HER PHYSICIAN'S
éROVIDER mER. IN ANdTHER CASE WB IMSTIGATW AN
OPTOMETRIST WHO SUBMITTED FALSE MEDICARE AND MEDICAID CLAIM;
FOR SERVICES, SUCH AS BILLING FOR BIFOCALS WHEN A SINGLE
VISION LENS WAS PROVIDED.

AN OPHTHALMOLOGIS'.I‘ BILLED.MEDICARE FOR ARGON LASER
PHOTOCOAGULATION (LAéER SURGERY) DURIN.G A PERIOD OF TIME 'HHEN
THE OPHTHALMOLOGIST DID NOT HAVE A LASER MACHINE IN HIS
OFFICE. THE_MACHINE HAD BEEN CONFISCATED BY THE U.S.

. MARSHALL, AND WAS STORED UNDER THE SUPERVISION OF THE
MARSHALL'S OFFICE DURING THE PERIOD OF TIME THAT THE DOCTOR
BILLED FOR SERVICES REPORTED TO BE PROVIDED WITH THE MAC;!INE.
THE DOCTOR PLED. GUILTY AND WAS.SENTENCED TO THREE YEA!_!S

PROBATION.
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FINALLY, I WOULD LIKE TO CITE THE CASE OF AN OPHTHALMOLOGIST'
FOUND TO BE SUBMITTING MEDICARE CLAIMS TO THE MEDICARE
CARRIER FOR SERVICES RENDERED DURING THE PERIOD OF HIS
LICENSE SUSPENSION. AT THE INFORMAL HEARING THE
OPHTHALMOLOGIST TESTIFIED THAT HE HAD ISSUED PRESCRIPTIONS
FOR CONTACT LENSES FOR APPROXIMATELY 60 PATIENTS FOR WHOM HE
HAD NOT PERFORMED THE EYE EXAMINATION. HE ALSO. TESTIFIED

THAT THE OPTICIAN WHO EXAMINED THE PATIENTS PAID HIM $15 FOR

EACH PRESCRIPTION. THE INVESTIGATION RESULTED IN GUILTY

PLEAS BY BOTH THE OPHTHALMOLOGIST AND THE OPTICIAN,

OVERALL, 123 INVESTIGATIONS RELATED TO EYE CARE HAVE LED TO
17 CRIMINAL CONVICTIONS, THE EXCLUSION OF %0 EYE CARE
PROFESSIONALS FROM MEDICARE PROGRAM PARTICIPATION, AND
IMPOSITION OF $1.8 MILLION IN. CIVIL MONETARY PENALTIES. THE
PROVIDERS SANCTIONED.OR FINED HAVE INCLUDED OPHTHALMOLOGISTS,
OPTOMETRISTS, OPTICIANS, OPTICAL TECHNICIANS AND OPTICAL

SUPPLY COMPANIES.

CITING THIS DATA, MR. CHAIRMAN, LAYS THE GROUND WORK FOR
EXPLAINING WHY OUR OFFICE IS SO EXTENSIVELY INVOLVED IN THIS

AREA AND WHY WE BELIEVE CONGRESSIONAL OVERSIGHT IS NECESSARY.

THE CATARACT SURGERY INDUSTRY IS ALREADY A MULTI-BILLION
DOLLAR INDUSTRY. ACCORDING TO BILLING DATA MAINTAINED BY THE

HEALTH CARE FINANCING ADMINISTRATION (HCFA), IN 1985 SURGEONS
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BILLED $1.2 BILLION OF WHICH MEDICARE ALLOWED $907 MILLION.
IN 1986, MEDICARE'S ALLOWED AMOUNT FOR SU;GEONS INCREASED TO
$1.4 BILLION. TOTAL COSTS, INCLUDING PRE-OPERATIVE
DIAGNOSTIC TESTS, ASSISTANTS AT SURGERY, AND FACILITY FEES,
ARE $3-4 BILLIO&. WE HAVE FOUND FROM OUR STUDY, WHICH I WILL
DISCUSS LATER, THAT THE AVERAGE SURGEON IN OUR SAMPLE WHO
PERFORMED HIS OWN FOLLOH-U? CARE ANNUALLY RECEIVES $930,000
IN MEDICARE PAYMENTS:; BUT AS OUR STUDY WILL SHOW, SURGEONS IN
OUR SAMPLE WHO REFER PATIENTS BACK TO OPTOMETRISTS RECEIVE,
ON AN AVERAGE, $1.9 MILLION ANNUALLY FROM MEDICARE, BECAUSE
OF THEIR HIGHER VOLUME. THESE FIGURES MAY NOT BE
REPRESENTATIVE OF ALL OPHTHALMOLOGISTS, BUT -THEY DO INDICATE

THAT CATARACT SURGERY IS A LUCRATIVE BUSINESS.

LEGISLATIVE HISTORY

AS A RESULT OF OUR EARLY WORK IN THIS AREA, THE OFFICE OF

INSPECTOR GENERAL ALSO TESTIFIED IN 1985 BEFORE THE HOUSE

WAYS AND MEANS AND THE SENATE FINANCE COMMITTEE ON THE NEED
FOR LEGISLATIVE CHANGES TO CURB EXCESSIVE MEDICARE PAYMENTS
. RELATED TO CATARACT SURGERY. WE ARE PLEASED THAT CONGRESS
TOOK STRONG ACTION IN THE CONSOLIDATED OMNIBUS BUDGET
RECONCILIATION ACT OF 1985 AND THE OMNIBUS BUDGET
RECONéILIATION ACTS OF 1986 AND 1987 TO REDUCE CATARACT
SURGERY FEES, LIMIT THE MARK-UP ON INTRAOCULAR LENSES, AND
INSURE EQUALITY IN PAYMENTS FOR FEES PAID TO AﬁBULATORY

SURGICAL CENTERS AND HOSPITALS.
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FOR SEVERAL YEARS, OPTOMETRISTS HAVE BEEN PERMITTEb TO BILL
UNDER MEDICARE FOR SERVICES TO APHAKIC ?ATIENTS, THAT IS,
PATIENTS WHO HAD A LENS REMOVED IN CATARACT SURGERY. THE
COVERAGE OF SERVICES PROVIDED BY OPTOMETRISTS WAS FURTHER
EXPANDED BY OBRA 1986 WHICH AUTHORIZED MEDICARE TO PAY
OPTOMETRISTS DIRECTLY FOR ANY SERVICES THAT THEY ARE

AUTHORIZED TO PERFORM UNDER THEIR RESPECTIVE STATE LAWS.

DURING THE PERIOD 1980 THROUGH 1986, RELATIVELY FEW
OPTOMETRISTS BILLED MEDICARE DIRECTLY FOR THE POST-OPERATIVE
CARE OF THE PATIENT. HOWEVER, IT WAS COMMON IN CERTAIN AREAS
OF THE COUNTRY FOR AN OPHTHALMOLOGIST WHO USED AN
OPTOMETRIST'S SERVICES FOR POST-OPERATIVE CARE OF THE PATIENT
TO BILL MEDICARE FOR THE FULL FEE FOR THE SURGERY AND THEN

PAY THE OPTOMETRIST DIRECTLY FOR THE FOLLOW-UP SERVICES.

THE MEDICARE PROGRAM GENERALLY PAYS A "GLOBAL FEE" FOR
CATARACT SURGERY. THAT GLOBAL FEE COVERS THE PRE-SURGICAL
EVALUATION OF THE PATIENT, THE SURGERY ITSELF, AND THE POST-
CATARACT SURGERY FOLLOW-UP VISITS. HCFA HAS ESTABLISHED A
BILLING PROCEDURE WHICH ALLOWS FOR THE SPLITTING OF THE
"GLOBAL FEE" BETWEEN THE OPHTHALMOLOGIST AND OPTOMETRIST, BY
REQUIRING THE OPHTHALMOLOGIST TO PLACE A NUMBER "S4" AT THE
END OF THE SURGICAL PROCEDURE CODE. THIS MODIFIER "54", AS
IT IS CALLED, IDENTIFIES FOR THE MEDICARE CARRIER THAT THE

OPHTHALMOLOGIST IS NOT GOING TO PERFORM POST CATARACT SURGERY

FOLLOW-UP VISITS. THE MEDICARE CARRIER REDUCES THE MEDICARE
PAYMENT BY AN ESTABLISHED PERCENTAGE (RANGING FROM 5 TO 30

PERCENT AT DIFFERENT CARRIERS) OF THE NORMAL GLOBAL FEE
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PAYMENT, THE DIFFERENCE GOING TO THE OPTOMETRIST WHO DOES
PERFORM THE FOLLOW-UP VISITS AND WHO NOTIFIES THE CARRIER OF

A REQUEST FOR PAYMENT BY USING THE RELATED MODIFIER "55".

CURRENT STUDY: _SCOPE AND METHODOLOGY

AS A RESULT OF OUR EARLIER REPORTS m OUR INCREASING NUMBER
OF INVESTIGATIONS, -AS WELL AS A REQUEST FROM HCFA, wz DECIDED
TO UNDERTAKE ANOTHER STUDY. OUR STUDY WAS DESIGNED TO
EXAMINE THE REFERRAL ARRANGEMENTS THAT ALLOWED FOR POST-
OPERATIVE CATARACT CARE BY OPTOMETRISTS. WE FOCUSSED ON THE
mnoﬁzncv OF SUCH ARRANGEMENTS, THE POTENTIAL IMPACT OF THIS
PRACTICE ON THE PATIENT AND THE MEDICARE PROGRAM, THE
REIMBURSEMENT IMPLICATIONS AND m POTENTIAL FOR FRAUD AND

ABUSE.

WE RANDOMLY SELECTED AND EXAMINED THE les MADE ON BEHALF
OF i,OOO MEDICARE 5ENEFICIARIES IN 8 LOCALITIES. WE ALSO
INTERVIEWED S8 OPHTHALHQLOGISTS, 28 OPTOMETRISTS AND 49
PATIENTS FROM THE SAME AREAS. ONE-HALF OF THE
OPHTHALMOLOGISTS WERE SELECTED FROM AMONG THE HIGHEST PAID
PROVIDERS AT THE RESPECTIVE CARRIERS AND THE OTHER HALF FROM
THE MID-RANGE OF THE SPBC}[AI.T‘I. EACH CARRIER SAID THAT IT
KNEW OF THE MODIFIER PROVISION AND HAD NOTIFIED THE VARIC;US

OPHTHALMOLOGISTS AND OPTOMETRISTS IN ITS AREA.
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PRELIMINARY FINDINGS

OUR REPORT HAS NOT BEEN COMPLETED; HOWEVER, BASED ON OUR
ANALYSIS OF DATA TO DATE, WE HAVE DERIVED SOME PRELIMINARY

FINDINGS. WE FEEL CONFIDENT THAT THE MAJORITY OF THEM WILL

REMAIN AS DRAFTED WHEN WE ISSUE OUR REPORT. 1IN ADDITION,
WITH YOUR PERMISSION, WE WILL BE PLEASED TO SUBMIT A COPY OF

THAT REPORT FOR THE RECORD AS SOON AS IT IS COMPLETED.
BASED ON OUR ANALYSIS, WE HAVE FOUND THAT:

[} IN 97% OF THE CASES WE REVIEWED THE OPHTHALMOLOGISTS
BILLED MEDICARE A GLOBAL FEE FOR CATARACT SURGERY. THE
MODIFIER .(SPLIT BILLING) WAS USED ONLY IN 3% OF THE

CASES.

o  HOWEVER, 28% OF THE OPHTHALMOLOGISTS INTERVIEWED PERMIT
OPTOMETRISTS TO PERFORM POST-OPERATIVE CARE. THESE
OPHTHALMOLOGISTS RECEIVE ABOUT A THIRD OF THEIR CATARACT

SURGERY PATIENTS AS REFERRALS FROM OPTOMETRISTS.

-] THE OPHTHALMOLOGISTS IN OUR SAMPLE WHO USE OPTOMETRISTS

FOR FOLLOW-UP CARE, COMPARED TO THOSE WHO PERFORM THEIR
*

OWN POST SURGICAL CARE, GENERALLY:

- HAVE FEWER YEARS IN PRACTICE;
- PERFORM A MUCH HIGHER. PERCENTAGE OF THEIR SURGERIES
IN AN AMBULATORY SURGICAL CENTER:

- HAVE A MUCH HIGHER PERCENTAGE OF THEIR PATIENTS
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REFERRED TO THEM FROM AN OPTOMETRIST (33% COMPARED
TO 7%);

- TEND TO FOLLOW THEIR PATIENTS FOR A SHORTER TIME
AFTER SURGERY;

- PERFORM A SIGNIFICANTLY GREATER NUMBER OF CATARACT
SURGERIES, RESULTING IN A MUEH HIGHER ANNUAL
PAYMENT FROM MEDICARE, NAMELY, $1.9 MILLION FOR

. THOSE WHO ALLOW OPTOMETRISTS TO RENDER FOLLOW-UP

CARE Vs. $930,000 FOR THOSE WHO DON'T.

WE ALSO SOUGHT TO DETERMINE THE EXTENT OF SERVICES PERFORMED
’

BY OPHTHALMOLOGISTS. WHEN OPTOMETRISTS BILLED FOR FOLLOW-UP
SURGICAL CARE. WE FOUND THAT 88% OF THE OPHTHALMOLOGISTS
PERSONALLY EXAMINE ALL OF THEIR PATIENTS PRIOR TO AND THE DAY
FOLLOWING SURGERY TO IDENTIFY POTENTIAL SURGICAL

COMPLICATIONS.

AS I HAVE PREVIOUSLY STATED, WE FOUND THAT IN 97% OF THE
CASES, THE OPHTHALMOLOGISTS IN OUR SAMPLE BILLED AND RECEIVED
THE GLOBAL FEE PAYMENT. 1IN ONLY 3% OF CASES DID THE SURGEON

USE THE MODIFIER INDICATING THAT THE POST-SUﬁGICAL FOLLOW-UP

CARE WOULD BE PRbVIDED BY ANOTHER PROFESSIONAL.

HOWEVER, IN REVIEWING THESE CASES, WE DISCOVERED THAT A SMALL
PERCENTAGE OF OPTOMETRISTS ALSO BILLED MEDICARE FOR PAYMENT
EVEN THOUGH THE OPHTHALMOLOGIST HAD BILLED FOR AND RECEIVED A
GLOBAL FEE PAYMENT. OUR REPORT WILL RECOMMEND THAT HCFA

RESOLVE THIS PROBLEM ADMINISTRATIVELY AND HAVE THE CARRIERS
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PUT IN PLACE THE NECESSARY SCREENS TO CATCH THIS IN THE
FUTURE. HOWEVER, MR. CHAIRMAN, WE ARE CONCERNED THAT THIS
PROBLEM éOULD BE JUST THE TIP OF THE ICEBERG. IF WE FIND
THAT THERE IS A PATTERN TO THIS PRACTICE, WE WILL CONSIDER
THESE OVERPAYMENTS AS POTENTIALLY FALSE CLAIMS, PROSECUTABLE

BOTH CIVILLY AND CRIMINALLY.

CONCLUSION

IN CONCLUSION, WE ANTICIPATE THAT THE RAPID GROWTH OF THESE
ARRANGEMENTS, AND THE FACT THAT WE STILL HAVE UNDER REVIEW 60
EYE CARE CASES, ‘MAY REPRESENT A NEED FOR FURTHER LEGISLATION.
AS YOU KNOW, WE HAVE PREVIQUSLY RECOMMENDED THAT LEGISLATION
BE ADOPTED TO REQUIRE A MANDaTORY SECOND SdRGIEAL OPINION
PROGRAM FOR ELECTIVE SURGERIES, SUCH AS THESE, PAID UNDER
MEDICARE. WE CONTINUE TO BELIEVE THAT A SECOND SURGICAL
OPINION PROGRAM IS THE BEST WAY TO MAKE BENEFICIARIES MORE

INFORMED CONSUMERS OF HEALTH CARE SERVICES.

WE ALSO STRONGLY SUPPORT THE RECENT DECISION BY HCFA TO
REQUIRE PROS TO CERTIFY THE NEED FOR ALL CAT§RACT SURGERIES
PRIOR TO THE SURGERY. WE-EXP;CT THIS REVIEW IN THE
OUTPATIENT SETTING TO BE A VALUABLE TOOL TO REDUCE
UNNECESSARY SURGERY, ALTHOUGH SUCH CERTIFICATION LACKS THE

CONSUMER EDUCATION BENEFITS OF SECOND SURGICAL OPINIONS.

fHE 01G IS CONCERNED THAT MEDICARE IS INDEED VULNERABLE TO
ABUSIVE REFERRAL ARRANGEMENTS. THE RECENT MEDIA COVERAGE OF

THE IDENTIFICATION OF LOCAL DOCTORS WHO HAVE RECEIVED



48

KICKBACKS FROM LABORATORIES CLEARLY ILLUSTRATES HOW VAST
THESE REFERRAL NETWORKS CAN BE, AND HOW EASILY ABUSED. WE
SHARE YOUR CONCERN AT THE RAPID GROWTH OF SUCH ILLEGAL
NETWORKS. WE WILL CONTINUE TO PURSUE CRIMINAL AND CIVIL

REMEDIES AGAINST THEM.

FINALLY, I WOULD LIKE TO EMPHASIZE THAT ALTHOUGH WE BELIEVE

THE OVERPAYMENTS IDENTIFIED IN OUR STUDY SHOULD BE RECOUPED

AND THE PROVIDERS EDUCATED, WE WOULD VIEW A PATTERN OF SUCH
BEHAVIOR AS THE SUBMISSION OF FALSE CLAIMS, susﬁECT TO
PROSECUTION. THE MEDICARE/MEDICAID PATIENT AND PROGRAM
PROTECTION ACT OF 1987, PUBLIC LAW 100-93, GIVES US EXPANDED
AUTHORITIES TO DEAL WITH CASES SUCH AS THESE. WE WILL
CONTINUE OUR EFFORTS TO PROSECUTE, EXCLUDE AND SANCTION
HEALTH CARE PROFESSIONALS WHO ATTEMPT TO DEFRAUD THE MEDICARE
AND MEDICAID PROGRAMS.

MR. CHAIRMAN, THIS CONCLUDES MY Tasrrnoué. I WOULD BE

PLEASED TO ANSWER ANY QUESTIONS YOU MAY HAVE.
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Senator HeNz. Mr. Mitchell, thank you very much. I'll have
questions for you but we’ll go and hear from: each ‘member of the
panel in sequence.

eeSg I'd like to Welcome Doctor Stokes. Doctor Stokes, please pro-
c )

"STATEMENT OF HUNTER STOKES, M.D., SECRETARY FOR GOV-
ERNMENT RELATIONS, AMERICAN ACADEMY OF OPHTHAL.-
MOLOGY, WASHINGTON, DC

Dr. StokEs. Thank you, Senator Heinz. . :

My name is Hunter Stokes, 'm an ophthalmologlst in prlvate
practice in Florence, South Carolina, and serve as Secretary for
Government Relations of the American Academy of Ophthalmology

- representing more than 96 percent of the ophthalmologists in the

country.

I trained here in Philadelphia at Will’s as d1d both my brothers

. in my practice. I have a son who starts here next month so, though
-I don’t sound like a native Philadelphian, I appreciate the opportu- -
nity to be back here. At least I consider this-to be my second home.

-We're here today to discuss with. this committee a practice by a
small but growing number of physicians which is jeopardizing the
quality of medical eye care in this country, and, I fear, it is tarnish-
ing the reputation of my medical speciality. Tt's a practice that
raises serious ethical and possibly legal questions. -

The Academy is doing everything it can to maintain the high
medical and ethical standards of the great majority of our mem-
bers, and to discourage and condemn those few which choose to vio- .
late the trust of our patients.

The financial rewards to abrogate care of post-operative patients
to optometrists is tempting, but the overwhelming majority of our -
members insist on taking care of their patients from the pre-opera-
tive work-up through the post-operative period. It's only a small
minority who object to our stand who wish to maximize their prof-
its.

One of our chief concerns is HCFA’s broad interpretation of the
recent legislation which for the first time enables optometrlsts to
separately bill Medicare for their services.

We're not here to advocate the repeal of that legislation, but to
limit the scope of its interpretation. Since we don’t think that pro-

_viding optometric care in the post-operative period should be a part
of the Medicare reimbursements. .

HCFA’s 1987 guidelines have encouraged and reinforced referral
patterns that lead to an increase in premature and perhaps indeed
unnecessary cataract surgery and inadequate treatment of post-op-
erative complications, certainly has heard it from the ladies in the
first panel, by supporting economic incentives to refer patients to
elective surgeons who will return the patients immediately after.

No other surgical procedure is splintered between care and phy-
sicians and non-physicians for financial interest.

We're concerned because the post-operative period represents the
time of highest risk to the patient for complications. Although cat-
aract surgery enjoys a relatively low rate of serious complications, -
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there are complications that can result in decreased vision. They
occur in about 5 percent of cataract patients. '

Even with these complications cataract surgery is very success-
ful. Because at the present time the complications are recognized
and managed immediately by the people who are best prepared to
manage it, the surgeon.

Despite claims by optometrists that they can treat patients, they
do not have the training to determine the implications of various
post-op conditions such as the level of swelling, bleeding, pain, pres-
sure, and the reaction to medications nor the appropriate treat-
ment.

For example, here’s a quick list of typical complications and the
frequency with which they’re likely to occur in the hands of a gen-
eral ophthalmologist.

Elevated pressure after surgery, 1 out of 10. Retinal edema, 1 out
of 10. Iritis, or inflammation in the eye, 1 out of 20. Hemorrhage
inside the eye, 1 out of 50. Retinal detachment, 1 out of 100. Dislo-
cation of the implanted intraocular lens, 1 out of 500. And signifi-
cant infection, serious infection, or stitch breakage, 1 out of 2,000.

While pain, redness and swelling may be detected by the patient,
another family member, a nurse or an optometrist, only the operat-
ing surgeon or medical doctor of similar competence and experi-
ence can accurately diagnose the cause and significance, and deter-
mine the treatment of these and other possible post-operative com-
plications.

Optometric licensing and training does not provide background
knowledge, working experience nor scope of practice to certify an
optometrist to perform key diagnostic and treatment services for
the post-op patient.

States have not granted optometrists permission or license to
practice post-op care. The 1986 law extended Medicare coverage to
services for which optometrists are licensed by their States to pro-
vide. Congress referred to services, not treatment.

States do not license optometrists to perform surgical care; only
medical doctors, licensed by State boards of medical licensure, and
granted specific privileges by hospitals, are permitted to practice
medicine and surgery. Post-op care of a patient is a part of the
medical license. In no State does the Optometric Practice Act spe-
cifically permit the treatment of post-op patients.

Because we sense that HCFA believes it is interpreting the law
according to Congressional intent, we're coming to you today to re-
quest that Congress give more explicit direction to HCFA.

Specifically, we urge you to prohibit the unbundling of the global
fee for cataract surgery, and prohibit the use of the modifier, This
is the way other procedures are handled under Medicare. Non-phy-
sicians do not provide or bill for post-operative services under Med-
icare for any other operation.

And second, we would hope you might require the referring Med-
icare provider, the non-surgeon, to disclose any financial relation-
ships they have with the operating surgeon.

Senator, last month Aloha Airlines had a short inter-island hop
on a reliable airline, a relatively insignificant flight, but it took all
the skills and experience of a very well trained and experienced set
of pilots to bring that plane down with minimal damage.
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At no additional cost to the Medicare Program and, we believe,
actually at a savings, Congress has the opportunity, we think, to
assure senior citizens of our country that the very best person will
be in the pilot seat before, during, and after cataract surgery.

Thank you very much for the opportunity to speak.

[The prepared statement of Dr. Stokes follows:]
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My name is Hunter Stokes. I am an ophthalmologist in
private practice in Florence, South Carolina, and the
Secretary for Representation for the American Academy
of Ophthalmology, representing more than 16,000 or 96%
of the ophthalmologists in the country.

We are here today to discuss with this Committee a
practice by a small but growing number of physicians,
which is jeopardizing the quality of medical eye care
in this country, and, I fear, is tarnishing the
reputation of my medical specialty. It is a practice
that raises serious ethical and possibly legal
guestions. ’

The Academy is doing everything it can to maintain the
high medical and ethical standards of the great
majority of our members, and to discourage, and condemn
those few who choose to violate the trust of our
patients. We are taking these actions because just six
months ago, our members, through the deliberative
process of our representative Council, directed the
Academy's Board of Directors to make every effort to
prevent the erosion of care during the post-operative
period. ’ .

The financial rewards to abrogate care of post-
operative patients to optometrists are tempting, but
the overwhelming majority of our members insist on
taking care of their patients from the pre-operative
work-up through the post-operative recovery period. It
is only a very small minority who object to our stand
-- and who wish to maximize their profits at the
patient's expense. The antitrust laws, and the narrow
range of sanctions available to us as a private
membership organization limit our power to impose
standards of patient care and the ethical norms
embraced by most ophthalmologists on the small minority
of our members who do not accept them. That is why we
must appeal to Congress to help us in this effort.

One of our chief concerns is HCFA's broad
interpretation of the recent optometric reimbursement
legislation, which for the first time enables
optometrists to separately bill Medicare for providing
services. We are not here to advocate the repeal of
this legislation, but to limit the scope of its
interpretation, since we do not think that providing
optometric care during the post-operative period should
be covered under Medicare.

In its efforts to control duplicate billing by the
surgeon and the optometrist during the post-operative
period, HCFA has allowed the unbundling of the global
fee and unwittingly stimulated the marketing of
cataract patients. This new policy sets a precedent
that could have serious effects not only on the quality
of eye care, but if permitted to continue could have
significant ramifications for the delivery of other
medical services, far beyond ophthalmology.



We address this Committee today because the great
majority of our members are outraged by what present
Medicare practices have encouraged: the abandonment of
the cataract patient before the post-operative recovery
period has been completed, and while the patient is
most susceptible to numerous medical complications:
financially driven referral arrangements; unnecessary
surgery; and betrayal of the principle of informed
consent in a vulnerable patient population comprised
largely of senior citizens.

HCFA's 1987 guidelines on the optametric expansion --
aimed at preventing duplicate payment -- have
encouraged and reinforced referral pz-terns that lead
to an increase in pre-mature or indeed unnecessary
cataract surgery and inadequate treatment of post-
operative complications, by supporting economic
incentives to refer patients to selected surgeons who
will return the patient immediately following surgery
for post-operative care. In many areas, we believe
that HCFA has forced local Medicare insurance carriers
to act contrary to state practice and law to adopt the
national guidelines, even in states where optometrists
do not have the authority to use the medications that
are commonly prescribed following cataract surgery.

There is evidence that such economic incentives are so
strong that new forms of aggressive promotion are
growing, aimed exclusively at the marketing of Medicare
patients to have cataract surgery. Sometimes, this
results in the elderly patient traveling great
distances, perhaps into another state, for care from
the referral network. In most cases, the patient is
almost certainly unaware of any financial arrangement
existing between the referring provider and the
operating surgeon. In some cases, perhaps in a
significant portion, the cataract surgery may be
performed without an adequate pre-operative examination
by the surgeon, and possibly without a full
understanding of the patient's need or desire to have
the surgery.

"In the past, an independent professional optometrist
served as a check and balance for a potential overly
aggressive surgeon who might perform unnecessary
surgery based on questionable indications. Today...the
optometrist now obtains a part of the surgeon's fee and
... the optometrist and surgeon now both benefit from
overutilization of the system." This is a quote from

a Pennsylvania ophthalmology group in a letter to their
Medicare carrier, protesting the new interpretation.

To quote again:

"Qur group practice has already been bombarded by such
requests from optometrists eager to cash in on this
financial bonanza. The implications to those of us who
feel the patient is not best served by this approach is
certainly clear. No sign off (from the global fee], no
referrals.... Since large numbers of surgical patients
are optometric referred, ophthalmologist participation
in this program is essentially coercive out of fear of
boycott."

No other surgical procedure is splintered between care
by physicians and non-physicians for financial
-interests. Indeed, government policy makers, including
HCFA officials, are developing plans for enhancing and
defining global fees. As surgeons, we have been
accustomed to charging for our surgical procedures
under a global fee that generally includes a
significant post-operative recovery period.

We are concerned because the post-operative period
represents the time of highest risk to the patient for
complications which are best treated by the operating
surgeon who was intimately aware of the unique
characteristics of the operative eye and the immediate
effects of his surgery. Although cataract surgery
enjoys a relatively low rate of serious complications,
there are many complications that can result in
decreased vision, or aggravate the patient's other
existing medical conditions. While complications may
occur in about 5% of cataract patients, when one
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considers that the vearly volume is more than 1
m@ll}op, the number who suffer complications is
sxqprxcant -- perhaps as high as 40,000 to 50,000
patients per year.

Despite claims by optometrists that they can “treat"
patients, they do not have the training to determine
the implications of various post-operative conditions,
such as the level of swelling, bleeding, pain,
increased ocular pressure, and reaction to medications,
nor the appropriate treatment.

For example, here is a list of the typical
complications and the frequency they are likely to
occur, based on 150-200 cataract operations per year
(2-4 per week). Tertiary centers and certain
subspecialists (corneal or retinal surgeons) may
encounter a higher rate of certain complications
because they may accept a higher risk patient. These
figures are based on our best estimation, and do not
necessarily reflect statistical norms.

1. significant elevation of the pressure in the eye,
which the surgeon deems to be high enough to require
oral or topical medication: 1 out of 10 cases.

2. Retinal edema (swelling): 1 out of 10 cases.
Depending on the surgeon's judgement of its
significance, it will be treated with steroids and/or
other medication.

3. 1Iritis (excessive inflamation inside the eye): 1
out of 20 cases. Depending on the surgeon's diaguusis
of its cause, it will usually be treated with medicated
drops.

4. Hemorrhaging inside the eye, detected with a slit
lamp examination: 1 out of 50 cases. Depending on the
surgeon's diagnosis of its source and judgement of its
significance, the surgeon might treat it with bed rest,
if it is a minor problem, or may be required to
recperate.

5. Retinal detachment: 1 out of 100 cases. This will
require immediate surgery to attempt to reattach the
retina. Time is of the essence here. Loss of vision
could result.

6. Dislocation of the implanted intraocular lens
(IOL}): 1 out of S00 cases. The decision to reoperate
to relocate, replace or remove the IOL will depend on
the surgeon's diagnostic judgement of how significant
the dislocation, how much tissue destruction and/or
visual distortion.

7. sSignificant infection and stitch breakage: 1 out
of 2,000.

While pain, redness, and swelling may be detected by
the patient, nurse, family member or optometrist, only
the operating surgeon or a medical doctor of similar
competence and experience can accurately diagnose the
cause and significance, and determine the treatment of
these and other possible post-operative complications.

Optometric licensing and training do not provide the
background knowledge, working experience nor scope of
practice to certify an optometrist to perform key
diagnostic and treatment services to post-operative
patients.

For example, I recently heard from an ophthalmology
resident, who had trained as an optometrist, in 1979,
before he decided to go, and was accepted into medical
school. He said that in his four years of optometry
training, he saw about a dozen cases of eye disease.
Today, in his ophthalmological residency, he sees in
one day more pathology than during his whole optometric
experience. As a medical resident, he sees real human
beings, who come to him with their own unique
complexities of ocular and systemic complications, not
just slides, lectures, or textbook cases. We are happy
to submit for the record, testimony presented to the
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Pennsglvania state legislature that provides detailed
descriptions of the differences between optometric and
ophthalmological training.

One reason the training is so different, is that
optometric services are geared toward the healthy eye,
the healthy patient who needs corrective lenses to read
or drive. A medical doctor's training is just the
opposite: geared toward acute and chronic diseases
affecting the eye and other functions and organs of the
whole person.

In a number of states, optometrists have won, through
political means, state permission to prescribe a
limited list of medications, some of which I would use
in my treatment of post-operative patients. However,
this does not mean that the states have granted
optometrists the permission or license to practice
post-operative care. I learned to treat patients,
judiciously using topical and systemic medications,
through years of medical school, residency, specialty
training in ophthalmology and continuing medical
education. In states where optometrists are permitted
to prescribe some drugs, they take lectures and read
textbooks about the chemical make-up of the drugs.
This is not sufficient training to treat surgical
patients.'

In 1980, when legislation was first enacted to allow
optometrists to bill Medicare for "aphakia" services --
services to patients who had had their cataract lens
removed -- there was lengthy discussion among the
lawmakers regarding the appropriate terminology to
describe the expansion of coverage. At that time,
congress agreed that they were not handing the medical
management of the post-surgical patient to a non-
physician, but that cataract patients, once released by
the operating surgeon, could receive services from
optometrists under Medicare. Congress was very exact
in its wording of the law, saying that the coverage was
for "services related to the condition of aphakia"
(absence of the natural lens), not for the treatment of
aphakia.

Inéned, in the further expansion, which we note the
Administration opposed, the 1986 law extends Medicare
coverage to "services for which optometrists are
licensed by their states to provide." Again, Congress
refers to services, not treatment. States do not
license optometrists to perform surgical care; only
M.D.s, licensed by state boards of medical license, and
granted specific privileges by hospitals are permitted
to practice medicine and surgery. Post-operative care
of a patient is part of the medical license. 1In no
state does the optometric practice act specifically
permit the treatment of post-operative patients.

Finally, we wish to make it clear that we have
attempted to work with HCFA on the issue of financially
driven referral networks and unbundling of the global
fee. Last year, as Peer Review Organizations were
gearing up for the second opinion program, which has
not yet been implemented, we developed pre-approval
guidelines with the PRO's assistance, that allowed
individual PROs to disapprove the surgery unless the
post-operative management remained the responsibility
of the operating surgeon.

HCFA rejected these guidelines, saying that provision§
of post-operative care could not be a prerequisite for-
pre-surgical approval, since it could only be verified
after the surgery took place. We objected to this
interpretation on the grounds that HCFA again appeared
to be condoning questionable referral practices, at
least in a passive way; and that the PROs -- who said
that they dould use this as a guideline -- should have
been allowed the latitude to develop such a guideline.
This occurred despite the insistence by HCFA that PRO
guidelines were to be aimed at guaranteeing the quality
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of care. By allowing the networking of referrals for
financial gain between optometrists and
ophthalmologists, HCFA is compromising its standards of
quality.

Because we sense that HCFA believes it is interpreting
the law according to Congressional intent, we are
coming to you today, to request that Congress give more
explicit direction to HCFA. Specifically, we urge you
to: ,

(1) Prohibit the unbundling of the global fee for
cataract surgery, and prohibit the use of the modifier
when the operating surgeon or a surgeon of similar
competence does not provide the post-operative care.
This is the way other procedures are handled under
Medicare. Non-physicians do not provide or bill for
post-operative services under Medicare for any other
operation. And,

(2) Require the referring Medicare providers to
disclose any financial relationships they have with the
operating surgeon.

Thank you for this oppertunity to present our views.
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Ny name is Stephanie Jones Marioneaux, ND and I an currently a
senjor resideat at the Wills Eye Hospital.

Ny iatent this morning, will be to epeak to the issue of ophthalaic
training and contrast it with that of optometry. I will be expounding on
ay experience, which would generally be considered represeatative of that
for all ophthalmology residents and most practicing ophthalmologiats.

I completed ay undergraduate training fn Biology at
Harvard-Radcliffe University in Cambridge, Massachusetts and graduated
Cum Laude. Pollowing this, I spent 4 yoars at HBarvard Medical School 1p
Boston, where I recefved sy M.D.

The first two years of medical school, are very intensive
introductions to the basic medical sciences, as well as an introduction
to the clinical aspects of patient care. Although selected courses say
also comprise portions of the curriculua for other doctoral candidates,
i.e. pharaacology and biclogy., medical education assumes a different
eaphasis the resaining two years. During this time we spend 80-90 nou;a
a week in the hospital, directly involved {n patient care. Most
importantly, however, is the prbt!clancy we developed in both the
diagnosis and treataent of medical and aurllcgl diseases; learning also
the dangers and benefits of many therapeutic regimens.

At the completion of medical school, our level of competency in all
aspects of diagnosis and treataent of medical and surgical diseases is
rlgorou-;y tested by the National Board of Medical Examiners. Parts 1.
IT and IIl of the National Medical Boards Bxamination are administered

over 4 full, 8 hour days, or in several states, Parts I and II of the

FLEY exaaination for two dlyl._ A designated percentage of graduates wil}]
.fll] each year, and as a result will be ineligidle to practice medicine
or dispense medications. MNedical knowledge and proficisncy are assessed
and monitored on a nations] dasis. No such equivalent sechaniss for
monitoring optometric claias of similar competency exists; f.e., a means
by which they are exaamined by the same licensing boards as those
physicians who have earned the privilige of dispensing medications.

After successfully graduating from sedical school and passing the
National Board Examinations, [ completed a full year of medical
internship at Nount Auburn Hospital in cu-‘rldg.. which is a Harvard
affiliated program. During this time, I was the primary care physician
for hundreds of patients {in ambulatory, inpatient and emergency
Flttln(n. At every step of the way, ! was gaining invaluable experieance
:in-tht practical application of all of the medical sciences. There 1is po

oquivalent training fn optometry which provides for this kind of
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experience which is so fundemental to a thorough understanding of the
specifics of therapeutics and how they relate to disesse entities.
After internship, I was privileged to begin ay three years of
;phthll.olncy residency at the Wille Zye Rospital. Training In
r'htlnl-ola(y consists of an additioasl three years at an accredited
alacltltlol such as Wills. Let se describe a typluli day at Wiile s
éfd‘t to better outline the nature of our training.
: A typical day begins at 6:45 a.m. with 3 of our dafly lecture

IR
”tloc. in these lectures, disgnosis and treatasent of ocular 6ideeases

“ri oxteasively reviewed. The general clinic begine immediastely

'{or.ottog at 8:48 and ends when the last patiest i{s seen at
approxzimsately 6:00 p.». During that time. we each generally exaaias
Detween 30 aad 885 patients. the sajority of wboa requestad refraetions.
Of those patients, & required referral to specialty clinice, 8 required
special testing and one was scheduled for an issediate braln CAT SCAR.
411 of these patients had come for "routine eye exasinations.”

At the coapletion of my three years at Wills, I will have spent s
total of & months in the Genersl Ophthalmology Clinic, in addition to 3
to 4 edditional months in all of the subspecialty doo-}tltnt- sesh as
glawcosa, retina and cornea: where often lo;o serioss discases are
encountered. [ will also receive extensive surgical experieace, as well
as rotstions in the primary care areas of pediatric ophthalsology aad the
¥ille emergency room. Over 100 patients & day are often seen im the
¥Wille emergency room, which is staffed by the residants under faculty
eupervision.

¥s are also responsible for general physical examinaticas, review
of medical orders and consultations from other services at Jefferson
Soapital. Exposure to such a plethora of eys conditions, which will
probably exceed 5,000 patients, at the end of my residency, has
heightened my ability to diagnose, treat and moet isportantly, recogaisze
the poteatially serious fros the “"routine.”

Ia sy review of previous tastimoay by optosetrists, includiag the
College of Opton.tiy cataloge. most suggest that the best optosstric
educations will include "600 patient experiences.” #ost of these are

heslthy eyes is healthy people. Patlients previouosly sesn at the

Optesetris fye ln-tlt;to in Philsdelphis are frequently seen sad
subsequeatly managed at Wills.

Opatbalsology and optomstry traisiag sees to ®e unfaly
cemparisens. Ophthalaologiste will spend 8-10 yeare learniag ts diegnoss

disesse sad saster the latricacies of therapeutics. Optometrio traiaiag
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can in no way provide a comparable level of expertise, particularly in
the setting of the ever expanding fund of medical knowledge.

In suamary, training in Ophthalmology provides both specialized and
basic eye care. There is an emphasis on basic aye examinations and
treatment zs nost ophthalmsologists spend the majority of their time doing

routine exams, functioning as the "front line" ig eye care.

TESTINONY

Public Hearing of :
The Senate Consuser Protection and Professional Licensure Committee
Regarding Senate Bil]l 637

August 28, 1987
Harrisburg, PA

Orew J. Stoken, WD
Carlisle, PA

My name 13 Drew Stoken. I am a MNedical Doctor and I bave recently
finished my ophthalmology residency. I'sm here now to share with you ay
uaique viewpoint concerning ophthalmologists and optometrists. 4 close
relative of nine il- 8l%0 recently finished training - as an optometrist
- st the Pennsylvania College ﬁt Optonoiry (PCO). We've followed each
other closely throughout our training and through this I have become
acquainted with many optometrists.

I'm speaking to you today because I believe allowing optometrists
to treat eye diseases is a serfous mistake - placing not only the public
but optometrists as well in grave danger. I am here to present facts to
allow you to put into perspective the different levels of traianing
‘between the optometrist and the ophthalmologiet.

Optometrists coupare their .training with other practitioners such
as Camily practitioners, pediatricians, dentists and others and clale
that their training is to provide “primary eye care” which includes

treating “uncosplicated diseases."
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Let's look at the facts. It's true that some optometry school

lecturers slso teach in medical schools, but they alse teach nurses and

technicians, however, the c¢ourses are in no way comparable.

Let's compare curriculas. Ky figures are taken from the 1984-88
PCO Catalogue and the 1084-83 Jefferson Medical College Catalogue.

During the four years at PCO a student gets about 1700 hours of
formal lecturel - and-it true this is only slightly less than the 1820
hours? gp the first two years of medical school, but let's not forget the
19800 hours of lecture in three years of residency3.

suiy 13 aepicted dbelow In diagram I and 2.

SYSTEMIC
(0. snoo
19200 | 1900 nrs
ocwan
(RESIOENCY)
CLASSROOM scionas
oLas BAsIC scinces WIM:::;:' I:AINDG
POWA. COLL. OF CPIDIETRY
D1acRAN ) . QLACRM 2

How, let's 'co-ﬁnre apples to apples” by removing the 960 hours out
of that 1700 that are .devoted strictly to refractfon, optics, etc. This
leaves about 738 nearly equally divided between the study of ocular and
beﬂliy (systemic) medicine. You see that over one half of their
curriculum is devoted to "Optometrics.” Knowing this, let's again show

this in diagraas 3 and 4.

. swtonc
€D, Stnam, )
A oo
ocuLAN
svstouc (RCSTOCNCY )
QLASSIOOM BASIE SCiEncrs
PORA, cOLL. oF oPtovcTRY

LASSAOOM BASIC SCIENCES
OPHIHALMLOGIST TRAINING
DIACRM 3

DIACRAN o

Let me paint that this ias as far as the study of systemic medicine

goes., It's only classroos work with N0 hands-on experience. Sog¢ refer

to this as "cookbook nedicine,” which is at best inadequate. A good
snalogy would be Clying an airplane after taking only classroca

i{nstruction.

88-297 0 - 89 - 3 |
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Ny optometrist friends tell me. "We're taught systemic
pharsacology, so we know all about drugs used throughout the body."* PcCO
(lvoi 30 hours in systemic pharsacology?l, cospared to 1684 hours at
Jefferson Medical Collcgcz. wheress nursing studeats got 45 houred. vou
see that optometry students learn less systeaic pharmacology than surses,
¥et aurses aren't allowed to treat patients {adependently.

Ny optometrist friends often -;y. "We get lectures in clinical

aedicine, so we know about systemic dise

ee just like physiciaas do."
PCO gives 30 hours?! of lecture in cllglcll sedicine compared to 800
nours? in medical school <~ not to mention our 3 full-time years of
hands-on clinical bedside experience in medical school and interanship.

It $o natve to dism

s the ophthalmologiste’ medical background as
unnecessary for the practice of primary eye care - the eye is but a small
part of a complex system...it's part of the brain, and as a physician I
was trajned to respect this.

On the other hand, the optometrist is not required to build the
foundation of knowledge that a physician has. Allnﬁ -; to quote Donald
Schwarts, ND - a pfiysicisn who taught optometry -tnd;ntn in California,
“There is a vast body of knowledge and experience which a physician hiob
and :n optometrist doesn't. Because this knowledge ies unknown to the

optometrist, he doesn't realize that it exists, or even aore important,

that it may be crucial to treating dis

se. The optometrist siaply does
not know what he doesn't know."

Ask yourselves - s it safe for an optometrist to treat a “minor
iofection” {n an eye, knowing that PCO doesn't even offer a course in
aicrobiology?

Ophthalmology rellde;:y programs are referral centers for sick
eyes, and seeing disease is a routine part of an ophthalmologist's
training. On the other hand, the vast majority (by some estimates 08x%)
of exams by optometry students are perforaned on healthy eyes. Optometry

students don't see enough ocular dise

® to be able to tell simple froa

complicated problems. "During my training ['ve see certain dis

somstimes hundred of cases, the nature of which have never and will ﬁovor
be seen and upprcelnto& by graduates of an eptometry lcyool.

Caring for disesse 1is not a “9 to 5" job and as a resident I logged
countless hours of night call {n which [ experienced the evolution and
natursl course of the disease process. This aspect is absent in
optometric training. Ny lifestyle has not changed since I left ay
resldency, and sy wife claims that [ as married to ay beeper, however,
this {s an essential part of providing smedical care. This ?lpcc! is also

at in the practice of optomstry.



I would 1ike to address one final point and this 1s the analogy of
cardiologiat to ;nrdlnc surgeon. neurologist to neurosurgeon aad
optometrist to ophthalmologist. I would like to point out that all of
the specialties mentioned above have graduated from medical school.
except the optometrist. Shown below is a breakdown of the clianical hours
of trainiag I bave experienced In ay eight years of l.dl;ll school,

internsip and residency. This 1s compared to the optometrist's

experiencel.

p 1500 hes
optometrist {2000 hrs | eur

ophthslmologist 4000 hre I 4000 hrs | * 7000 hrs ! ‘
dicpl
:nm ngr intemship residency

The dotted line in the residency portion are the hours devoted to
the operating rooam. I sight also add that the average ophthalsologist in
the U.8. perforss around two operations per week. It should be very
clear amounts to & small portion of the training and practice of an
ophthalmologist.

in closing. optometrists and ophthalmologists have two different
levels of training preparing graduates for two different levels of care.
The graduates of optometry school are well qualified visfon practitioners
but are incapable of practicing medicine by virtue of their inadequate
training. Allowing optometrists to practice medicine would harm the
pudlic., as U.llvll the optometriat with the risk of serious malpractice.

Vision is indeed God's greatest gift - and it deserves the best

gogeible caret

REPERENCED

1. PCO Catalogue 1984-1988
2. Jeffarson Medical School Catalogue 1084-1988
E °

S. University of Pittsburgh School of Nursing Catalogue 1984-1983

., 4. Optosetric Nonthly October. 1882
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Senator Heinz. Doctor Stokes, thank you very much.
Doctor Hanlen. :

STATEMENT OF HARVEY HANLEN, 0.D., CHAIRMAN, FEDERAL
- RELATIONS COMMITTEE, AMERICAN OPTOMETRIC ASSOCIA-
TION, WASHINGTON, DC

Dr. HaNLEN. Thank you, Senator Heinz.

I am Harvey Hanlen, a doctor of optometry in private practice in
State College, Pennsylvania, and Chairman of the American Opto-
metric Association, Federal Relations Committee. o

I appreciate the opportunity to appear before you today to dis-
cuss the issue of reimbursement for cataract surgery and post-oper-
ative care under Medicare.

Let me state at the outset that your concerns are not taken light-
ly by our association. We have been pleased to cooperate with both
the Office of Inspector General and the General Accounting Office
in their studies into this issue.

I am pleased to address the issue of referrals for consultation and
co-management between doctors of optometry and ophthalmologist
and specifically some of the questions raised by the anecdotal re-
ports which led to these investigations which have also been pro-
vided to your committee.

Optometry, according to HCFA, diagnose the large majority of
developing cataracts in this country. Once the diagnosis is made,
the doctor of optometry must determine the rate of development of
the cataract, the degree to which it is affecting the patient’s vision
as well as visual health, explain the options to the patient and plan
for the referring of the patient to an ophthalmic surgeon when sur-
gery appears to be indicated. :

The decision on where to refer a patient should be based on pro-
viding the best potential outcome for that patient; that is, restora-
tion of vision to the optimum level possible with the least potential
for complications. Thus, knowledge of the comparative skills and
track records of surgeons can and does play an important role.

Let me state firmly that AOA believes referrals that are not
based on this patient welfare criteria but instead are motivated
solely on an economic agreement have no place in the system.

I would like to turn now to the specific issue of post-operative
care for patients who have received cataract surgery. There are
two points I would like to emphasize.

First, as substantiated by the Department of Health and Human
Services study and recognized by an increasing number of ophthal-
mic surgeons, doctors of optometry are clinically trained and legal-
ly licensed to care for post-cataract patients, and diagnose compli-
-cations that can result from this procedure.

Second, the decision to involve a doctor of optometry in post-op-
erative care and to what degree rests with the surgeon, based on
the professional relationship between the two providers, and follow-
ing a post-surgical evaluation and discussion with the specific pa-
tient.

It is important to note that the involvement of doctors of optome-
try and post-cataract care is not a new phenomenon. Optometrists
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have been providing such care in conjunction with the operating
surgeons for many years.

Data is available from the Food and Drug Administration on
complications and adverse reactions for post-cataract intraocular
lens patients. The diagnosis of every one of these potential prob-
lems is within the scope of the practice of doctors of optometry.

Senator, I would add that according to professional liability un-
derwriters there has been no appreciable increase in premiums for
doctors of optometry since.post-operative coverage began in 1981.

It is important to reemphasize that I believe the decision to in-
volve the doctor of optometry in post-operative care rests with the
surgeon, based on an evaluation of the specific case, the surgeon’s
best medical judgment and the desires of the patient.

That is really what the issue is all about—doctors making deci-
sions they believe in and feel comfortable with, taking into consid-
eration many factors, the main factor being what is best for the pa-
tient.

This referral process is not unique to the area of eye and vision
care, but is really no different than other situations in the health
care system such as the relationship between cardiologists and car-
diovascular surgeons or family practitioners and surgeons.

As I stated a few moments ago a growing number of ophthalmic
surgeons have become comfortable with comanaging post-cataract
pﬁtients. Others within ophthalmology do not share this philoso-
phy.

This difference of opinion within the ophthalmological communi-
ty itself is an element we believe the committee should focus on to
fully understand the issue. There is ample evidence to suggest that
the American Academy of Ophthalmology and its officers are en-
gaged in a systematic effort to exclude doctors of optometry from
providing any post-operative services. These activities are in direct
conflict with the Federal Trade Commission’s 1983 advisory opinion
conditionally approving the AAO code of ethics.

In its letter of approval the FTC stated that the code as ap-
proved, quote, would not prevent ophthalmologists from arranging
for optometrists to provide post-operative care services consistent
with State law.

We have recently submitted a request to the Federal Trade Com-
mission to conduct an investigation of actions by the AAO with
regard to its code of ethics, a copy of which has been provided to
your staff. :

The bottom line in discussing this issue should be patient care.
No doctor should act in a way he considers to be against his best
judgment and in the patient’s welfare. It has been suggested that
the global fee and modifier approach to paying for cataract surgery
and post-operative care may be causing this to occur.

I think that may be an oversimplification. We stand ready to
seek sensible solutions that assure access to quality care for pa-
tients and the right of practitioners to render care within their
scope of practice.

Thank you.

[The prepared statement of Dr. Hanlen follows:]
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Mr. Chairman, I am Harvey Hanlen, a doctor of optometry in private practice in
State College, Pennsylvania and Chairman of the American Optometric
Association Federal Relations Committee. ADA is the national organization

representing over 26,000 doctors of optometry and Students.

1 appreciate the opportunity to appear before you today to discuss the issue
of reimbursement for cataract surgery and post-operative care under Medicare.
You have expressed concern over reports of kickbacks, induced referrals and

undue restrictions on medical decisionmaking related to this procedure. Let
me state at the outset, these are serious concerns, ones not taken 1ightly by
our association. We have always supported.efforts to address clear cases of
fraud and abuse in Medicare and will continue to do so. For that reason, we
have been pleased to cooperate with both the Office of Inspector General and

the General Accounting Office in their investigations into this issue.

It is our understanding that nefther of these studies are ,yet -complete and we
do not wish to speculate on their potential findings at th-is t'lﬁse. However, 1
am pleased to address the issue of referrals for consultation and romanagement
between doctors of optometry and ophthalmologists and specifically some of the
questions raised by the anecdotal reports which led to these investigations

and which have also been provided to your Committee.
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first, 1 want to emphasize that there is a very legitimate and natural .
referral relationship between doctors of optometry and ophthalmologists in
rendering care for cataract patients. Doctors of optometry are clinically
trained and legally licensed in 211 50 states to diagnose cataracts as well as
other ocular diseases and systemic diseases with ocular manifestations. In
fact, because of their role as primary care providers, it has been estimated
by HCFA that doctors of optometry diagnose nearly 70 percent of developing

cataracts in this country.

Once the diagnos'is is made, the doctor of optometry must determine the rate of
development of the cataract, the degree to which it is affecting the patient“s
vision as well as visual health, explain the options to the patient and plan
for the referring of the patient to an ophthalmic surgeon when surgery appears
to be indicated.

The decision on where to refer a patient should be based on providing the best
potential outcome for that patient; that is, restoration of vision to the
optimum level possible with the least potential for complications. Thus,
knowledge of the comparative skills and track records of surgeons can and does

_play an important role.

Let me state firmly that AOA believes referrals that are not based on this
"patient welfare" criteria, but instead are motivated solely on some “quid pro
quo® economic agreement have no place in the system. We do not condone
referrals based on payments from one provider to another, inducements that
offer blanket promises, or arrangements that allow providers to bill for
services not actually rendered. We believe that evidence of this type of
activity should be referred to the Inspector General and we stand ready to

cooperate in any way.

1 would 1ike to turn now to the specific issue of post-operative care for
patients who have received cataract surgery. There are two points I would
tike to emphasize. First, doctors of optometry are clinically trained and
Tegally licensed to care for post-cataract patients and diagnose complications
that can result from this procedure. Second, tﬁe decision to involve a doctor
of ‘optometry in post-operative care and to what degree rests with the surgeon,
_based on the professional relationship between the two providers, and
following a. post-surgical evaluation and discussion with the specific patient

by the surgeon.

It is important to note that the involvement of doctors of optometry in

post-cataract care is not a new phenomenon. Optometrists have been providing
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such care in conjunction with the operating surgeon for many years. In 1976,
the then Departmenp of Health, Education and Welfare studiéd this issue at the
request of Congress, and concluded that Medicare should pay for post-operative
care by doctors of optometr}. Congress subsequently amended the Medicare law
to allow payment to doctors of optometry in 1980, and such phyménts have been
tawful since July of 1981. The final HEW report, which was based partly on
the input of a panel of experts, including three ophthalmologists, stated “The
services provided appear to be effective in patient management, including the
management of aphakic and cataract patients. They are reasonable,
non-experimental, safe and generally acceptable to. the vision/eye care .
community and the ﬁubHc." The report further concluded, with regard to

optometric education:

"Optometry students in their clinical training rotate
through affiliated clinics in hospitals, nursing homes, ‘and
other community health facilities. Here they examine
patients with cataract and aphaki'a, and detect and diagnose
ocular diseases related to these conditions as well as

other ocular abnormalities.

On the basis of this educational experience the optometric
student must demonstrate a mastery of the skills and
knowledge necessary for thé diagnogis and management of the
cataract and aphakia patient for both graduation and

licensure.

The training is designed to provide the capability to
diagnose complications of cataract surgery such as shallow
anterior chamber, secondary glaucoma, cystoid maculopathy,
intraocular fnfection, Elschnig Pearls, etc.; and the
appropriate use of techniques such as biomicroscopy,
gonioscopy, tonometry, direct and indirect ophthalmoscopy
perimetry, etc., as well as the skilled use of standard
optometric techniques applicable to patients with cataract

or aphakia.”

This point is underscored by 1ook¥ng at data from the Food and Drug
Administration on complications and adverse reactions for
post-cataract intraocular lens patients. In that data, FDA has
broken down all the various types of complications and adverse
reactions found in studies of these patients. The diagnosis of

every one of these potential problems 1s within the scope of
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practice of doctors of optometry. Incidentally, according to FDA
statistics the éstimated overall rate of complication fror-n cataract

surgery is between 3 and 5 percent.

Mr. Chai rman.-l would add that according to the AOA endorsed carrier
for professional 1iability insurance, there has been no appreciable
increase in premiums for doctors of optometry since post-operative
coverage began in 1981, nor to our knowledge have there been any
malpractice claims or judgements against any doctor of optometry for

cases relating to post-operative care.

It is important to emphasize that the decision to involve the doctor
of optometry in post-operative care rests with the surgeon, based on
an evaluation of the specific case, the surgeon's best medical
Jjudgement, and the desires of the patient. That is really what this
jssue is all about -- doctors making decisions they believe in and
feel comfortable with, taking into consideration the specific

factors involved.

Mr. Chairman, this entire referral process is not unique to the area
of eye/vision care, but is really no different than other situations
in the health care system such as the relationship between
cgrdio’logists and cardiovascular surgeons or family practitioners

and varioué specialty providers.

A growing number of ophthalmic surgeons, who have observed first
hand optometric education and have great confidence in the abilitfes
of doctors of optometry to provide the care needed for
post-operative patients, have become comfortable with comanaging
post-cataract patients. Others within ophthalmology do not share

this philosophy.

This difference of opinion within the ophthalmolgical community
itself 1is an element we believe the Committee should focus on to
fully understand this issue. There is ample evidence to suggest
that the American Academy of Ophthalmology and its officers are
engaged in a systematic effort to exclude doctors of optdmetry from
providing to patients post-operative services which doctors of
optometry are permitted by state Yaw to perform. These activities
are in direct conflict with the Federal Trade Commission's 1983
Advisory Opinfon conditionally approving the AAO Code of Ethics.
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This conditional FTC approval of the Academy code hinged partly on
commissfon interpretation of Rule 8 of the code, "Post-Operative
Care." Rule 8 states in part that the operating ophthalmologist
should provide "those aspects of post-operative care within the
unfque competence of the ophthalmologist (which do not include those
permitted by law to be performed by wxlliar"ies).' In 1ts letter of
epproval, the FTC stated that this rule “would not prevent
ophthaimologists from arranging for optometrists to provide

post-operative care services consistent with state law."

Mr. Chairman, we would 1ike to reiterate in this regard our firm
belfef that care rendered by doctors of optometry to post-operative
patients is clearly within the scope of optometric practice in the
varfous states. In states where the qualifications and
authorization of doétors of optometry to provide such care under
state law have been challenged this belief has been upheld. 1In
fact, the North Carolina Board of Medical Examiners requested a
ruling in 1986 from the state's Attorney General on this question.
The Attorney General concluded "The procedure; identified herein as
components of post-operative care of cataract surgery patients fall
within the definition of optometry when done by a licensed
optometrist, and do not constitute the unauthorized practice of
medicine.” We know of no instance where state law precludes this

care.

Since approval of the Code, AAD and some of fts officials have
conveniently ignored the quinying and 1imiting language contained
in the code, language which in fact was included at the insistence
of the FTC, and have undertaken an effort to discourage and
intimidate ophthalmologists from comanaging post-cataract patients
with doctors of optometry. ’

Through 2 series of public pronouncements and private
communications, AAD and its officials have sought to twist the
intent of this rule to scare its members fnto avoiding any
comanagement situations. Perhaps the most blatant example of this
activity is a most restrictive policy statement on post-operative
care published by the Academy in 1987.

This statement starts by delivering the message that most
ophthalmologists believe that only ophthalmologists should provide
post-operative care and others belfeve that an ophthalmologist
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should not operate unless he will provide such care. The statement
-then pays 1ip service to the FTC approved code, stating that legal
constraints 1imit “the extent to which® AAD policy may reflect these
views. Yet AAD concludes by stating that the ophthalmologist is
“uniquely competent and qualified to perform cataract surgery with

its presurgical evaluation and post-operative management."”

This statement, and other highly publicized activities by the AAD,
has sent a chilling signal to AAD members. The signal is that only
ophthalmologists should provide post-operative care and that AAO
members should boycott optometrists to achieve this exclusionary

goat.

While many of these activities appear to be cloaked in a concern
about quality, it is clear from remarks by AAD officals that
economics 1s an important motivation. Dr. Hunter Stokes, AAD
Secretary for Governmental Relatfons, declared in a December 15,
1987 interview in Ocular Surgery News: "It would be different if
there was a shortage of ophthalmologists and we were so busy we
‘didn't have time to provide post-op care, but that's the farthest
thing from the truth.” Earlier, in an article 1n Argus, the
official AAO publication, Dr. Stokes also expressed his worry about
the economic impact of optometric post-operative care. Noting a
“surplus of ophthalmologists in so many parts of the country,” Dr.
Stokes complained that the "other myopic aspect of optometric
post-operative care is the effect it has on other ophthalmologists

in the area.”

We have recently submitted a request to the Federal Trade Commission
to conduct an investigation of these actions by the AAQ with regard
to its,Code of Ethics, and I would be pleased to provide you with a

copy of that document.

Mr. Chairman, we do not raise this question to minimize or sweep
aside the concerns you have raised. However, we believe strongly

that it s an important factor that cannot and should not be ignored.
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The bottom 1ine in discussing this issue should be patient care, Mr.
Chairman. No doctor should act in a way he considers to be against
his best judgement and the patient's welfare. It has been suggested
that the global fee and modifier approach to paying for cataract
surgery and post-operative care may be causing this to occur. I
think that may be an oversimpliflication, but certainly we are most
willing to explore with you and others alternative means of
reimbursement that recognize patient care is paramount. We stand
ready to work with you to address potential problems and seek
sensible solutfons that assure- access to quality care and the right

of practitioners to render care within their scope of practice.

1 would be happy to respond to questions.
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STATEMENT OF CHARLES BOOTH, DIRECTOR, OFFICE OF REIM-
BURSEMENT POLICY, HEALTH CARE FINANCING ADMINISTRA-
TION, WASHINGTON, DC

Mr. BootH. Senator Heinz, I am Charles Booth, Director of the
Office of Reimbursement Policy of the Health Care Financing Ad-
ministration.

I'm pleased to be here this morning to discuss Medicare pay-
ments to ophthalmologists and optometrists for services rendered
to cataract surgery.

The Omnibus Reconciliation Act of 1980 permitted optometrists
to be paid for services relating to the treatment of patients who
had their optic lens removed during cataract surgery. These serv-
ices include the fitting of corrective eyeglasses, physical examina-
tion of the eye, and evaluation of the eye’s visual function.

That act also required the Department to submit a report to the
Congress on expanding payment to optometrists for other public
services which they are licensed to perform under State law.

In that report the Department opposed expanding payments to
optometrists because we had no evidence that beneficiaries lacked
access to vision care services, and because we were concerned that
optometrists might provide duplicative and perhaps unnecessary
services.

However, in its 1986 Reconciliation Act, Congress expanded Med-
icare payment to optometrists to 1nclude all Medicare-covered
vision care services which they are legally authorized to perform in
the State in which they practice.

Concerns have been expressed that direct payment to optom-
etrists under Medicare has introduced financial incentives into the
medical decisionmaking process, thereby encouraging optometrists
to refer patients for surgery which is either premature or unneces-
sary.

The claim is made that these incentives have changed referral
patterns so that optometrists refer patients for cataract surgery
only to surgeons who agree to refer these patients back to them for
post-operative care. Finally, questions have been raised concerning
the qualifications of optometrists to provide this care, whlch may
be encouraged by the payment provision.

We too are concerned that services provided the Medicare benefi-
ciaries are medically necessary and meet professionally recognized
standards of quality. However, it is important to emphasize that we
have seen no evidence that the quality of cataract surgery and
post-surgical care has declined.

Peer review organizations, PRO’s, currently monitor any quality
problems that may arise during an inpatient stay for cataract sur-
gery and soon will be reviewing surgical services provided by am-
bulatory surgery centers and hospital outpatient areas, under the
contract cycle beginning October 1, 1988. PRO’s in two States,
Pennsylvania and Massachusetts, are now beginning this review.

PRO’s will not, however, be able to identify most cases with post-
operative complications which generally are treated in physicians’
offices. PRO’s currently do not review care provided in this setting,
although they will begin reviewing such care on a pilot basis in
January 1989.
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When problems are identified in any practice setting, the PRO
will take appropriate corrective action, such as practitioner educa-
tion or, as a last resort, sanctions where warranted.

I would like to turn now to the issue of whether direct payment
to optometrists contributes to premature or unnecessary cataract
surgery and poor quality post-operative care.

The statutory language which authorizes direct payment of op-
tometrists clearly states that they are to be considered as physi-
cians for all the Medicare-covered vision care services they are li-
censed to perform under State law. :

In the absence of State licensure laws which prohibit optom-
etrists from rendering pre- and post-surgical care, the statute gives
us no authority to deny payment to optometrists for this care.

. In designing a payment system to implement this provision, we
had to guard against duplicative payment. The system used to pay
optometrists is based on long-standing payment procedures regard-
ing co-management of surgical patients. This type of co-manage-
ment is far from unusual. o

For example, beneficiaries living in rural areas frequently are re-
ferred to regional medical centers for surgery, return home after
surgery, and receive follow-up care from physicians in their area. It
would be unreasonable to require these beneficiaries to receive
post-operative care from their operating surgeon.

For this reason, our payment system identifies instances in
which a physician other than the operating surgeon provides pre-
or post-operative care to assure that duplicate payments are not
made.

With regard to the impact of this payment provision on referral
patterns, we see nothing inherently wrong with the establishment
of referral patterns between optometrists and ophthalmologists, so
long as the patients require cataract surgery.

To the extent that we identify referral patterns which involve

fraud or kickbacks, we will, of course, notify the Inspector Gener-
al’s office for investigation and further action.
. In conclusion, the Department has implemented the law which
requires direct payment of optometrists for Medicare-covered serv-
ices. In doing so we have instituted safeguards to protect against
duplicative payment for these services.

We believe that quality has not declined in the treatment of
beneficiaries undergoing cataract surgery. However, to the extent
that PRO’s identify poor quality care now and in the future, with
their increased review responsibilities, we will take action to cor-
rect those problems.

Any further action requiring change of coverage of, or payment
for, vision care services, would require a statutory amendment.

Thank you.

[The prepared statement of Mr. Booth follows:]
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Senator Heinz, I am Charles Booth, Director o: the Office of

Reimbursement Policy of the Health Care Financing Administration
(HCFA). I am pleased to be here this morning to discuss Medicare
payment to ophthalmologists and optometrists for services related

to cataract surgery.

BACKGROUND

To provide some background, let me point out that vision care
services covered under the Medicare program are limited to those
necessary to treat eye diseases such és glaucoma or cataracts.
Prior to July 1981, optometrists could not be paid directly for
any of these services. However, the Omnibus Reconciliation Act
of 1980.permitted optometrists to be paid for services related to
the treatment of patients who have had their optic lenses removed
during cataract surgery. These services include fitting of
corrective eyeglasses, physical examination of the eye, and

evaluation of the eye's visual function.
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That Act also required the Department to submit a report to
Congress on expanding payment to optometrists for other covered
services which they are licensed to perform under State law. 1In
that report, the Department opposed expanding payment to
optometrists because we had no evidence thét beneficiaries lacked
access to vision care services and because we were concerned that
optometrists might provide duplicative and perhaps unnecessary

services.

However, in its 1986 reconciliation act, Congress expanded
Medicare payment to optometrists to include all Medicare-covered
vision care services which they are legally authorized to perform

in the State in which they practice.

In April 1987, HCFA issued instructions to the carriers notifying
them of this coverage change and providing guidance regarding
payment for optometrists' services. Based on long-standing
policy regarding medical services not provided by the operating
surgeon, we instructed our carriers to develop the means to
identify pre- or post-surgical services provided by an
optometrist and to avoid paying both the surgeon and the

optometrist for the same services.

ISSUES

Concerns have been expressed that direct payment of optometrists
under Medicare has introduced financial incentives into the
medical decision-making process, thereby encouraging optometrists
to refer patiénts for surgery which is either premature or
unnecessary. The claim is made that these incentives have
changed referral patterns so that optometrists refer patients for
cataract surgery only to surgeons who agree to refer these
patients back to them for post-operative care. Finally,
questions have been raised concerning the qualifications of
optometrists to provide this care, which may be encoiuraged by the

payment provision.

M G S
We too are concerned that services provided to Medicare °
beneficiaries are medically necessary and meet professionally
recognized standards of quality. However, it is important to
emphasize that we have seen no evidence that the quality of

cataract surgery and post-surgical care has declined. There will
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always be anecdotal instances of poor quality in any area of
medical practice, but Ira Abramson, M.D., in Cataract Surgery,
reports that the success rate of cataract surgery with

intraocular lens insertions is 99 percent.

Peer review organizations (PRO) currently monitor any quality
problems that may arise during an inpatient stay for cataract
surgery and soon will be reviewing surgical services provided in
Ambulatory Surgery Centers and hospital outpatient areas, under
the contract cycle beginning October 1, 1988. PROs in two
states, Pennsylvania and Massachusetts, are now beginning this

review.

PROs will not, however, be able to identify most cases with post-
operative complications, which generally are treated in

physicians' offices. PROs currently do not review care provided
in this setting, although they will begin reviewing such care on

a pilot basis in January 1989.,

When problems are identified in any practice setting, the PRO
will take appropriate corrective action such as practitioner

education or, as a last resort, sanctions where warranted.

payment Policy. I would like to turn now to the issue of whether
direct payment to optometrists contributes to premature or
unnecessary cataract surgery and poor quality post-operative

care.

The statutory langauge which authorizes direct payment of
optometrists clearly states that they are to be considered as
nphysicians" for all the Medicare-covered vision care services
they are licensed to perform under State law. In the absence of
State licensure laws which prohibit optometrists from rendering
pre- and post-surgical care, the statute gives us no authority to

deny payment to optometrists for this care.
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In designing a payment system to implement this provision, we had
to guard against duplicative payment. The system used to pay
optometrists is based on long-standing payment procedures
regarding co-management of surgical patients. This type of co-
management is far from unusual. For example, beneficiaries
living in rural areas frequently are referred to regional medical
centers for surgery, return home after the surgery, and receive
follow-up care from physicians in their area. It would be
unfeasonable to require these beneficiarjes to receive post-
operative care from their operating surgeon. For this reason,
our payment system identifies instances in which a physician
other than the operating surgeon provides pre- or post-operative
care to assure that duplicate payments are not made.

With regard to the impact of this payment provision on referral
patterns, we see nothing inherently wrong with the establishment
of referral patterns between optometrists and ophthalmologists,
80 long as the patients require cataract surgery. To the extent
that we identify referral patterns which involve fraud or
kickbacks, we will of course notify the Inspector General's

office for investigation and further action.

IV. CONCLUSION

In conclusion, the Department has implemented the law which
requires direct payment of optometrists for Medicare-covered
services. In so doing, we have instituted safeguards to protect

against duplicative payment for these services.

We believe that quality has not declined in the treatment of
beneficiaries undergoing cataract surgery. However, to the
extent that PROs identify poor quality care now and in the
future, with their increased review responsibilities, we will

take action to correct these problenms.

Any further actions regarding changes in coverage of or payment

for vision care services would require a statutory amendment.

I will be happy to answer any questions you may have.
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Senator Heinz. Thank you very much, Mr. Booth.
Mr. Kriss. .

STATEMENT OF ERIC KRISS, PRESIDENT AND CHAIRMAN,
MEDIVISION, BOSTON, MA

Mr. Kriss. Senator Heinz, I am Eric Kriss, Chairman and Presi-
dent of MediVision, the Nation’s largest eye care provider serving
patients in 17 States. A

Our goal is to eliminate all poor quality care in America and I'd
like to thank you for holding this hearing so that we can all im-
prove upon what we do.

There are five questions that I would like to address today.

First, can optometrists be integrated into surgical eye care deliv-
ery with high quality results?

Second, should optometrists be integrated with surgical care?

Third, are eye care delivery systems that support the integration
ofhogtometry and ophthalmology gaining market share, and if so,
why? .

Fourth what is the competitive response to these new delivery
systems?

And finally, what steps can be taken to eliminate the potential
for fraud and abuse?

The answer to the first question—can optometrists be integrated
into surgical eye care delivery with high quality results—is an em-
phatic yes. The MediVision network itself is proof.

We have treated hundreds of thousands of patients and have in-
tegrated over 2,000 optometrists into our system. From the found-
ing of our organization in 1984 through the end of the current cal-
endar year, MediVision physicians will have performed roughly
100,000 cataract/implant procedures.

Of this voluminous universe of surgical patients, we know of not
a single malpractice claim or judgment that has resulted from the
delegation of post-operative care to optometrists. We attribute this
unprecedented record to the high quality of care provided both
within each MediVision center and by local optometrists serving as
each patient’s primary eye care doctor. Qur integrated system
clearly works to provide care of unsurpassed quality.

The next question is: Should optometrists be integrated into sur-
gical care?

Again, the answer is yes. Optometrists already diagnose 20 to 40
percent of all eye diseases and are recognized as primary eye care
doctors in most rural areas of America. Removing optometrists
would restrict the delivery of eye care to many older and poorer
citizens. -

Post-operative case management by optometrists has been
proven medically effective, and is an appropriate division of labor
among eye care practitioners.

Are eye care delivery systems that support the integration of op-
tometry and ophthalmology gaining market share, and if so, why?

Indeed, these systems are gaining market share. The high qual-
ity combination of surgical specialization and continuing personal
attention from optometrists generates a powerful degree of patient
goodwill.
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This goodwill has fostered MediVision’s growth from 0 to 3 per-
cent of the market share nationally since 1984 as an example. Of
course, a corollary to this increased market share is that some
practitioners have been losing patients due to the heightened in-
tensity of the competition, and these practitioners are obviously
upset.

It is no surprise that in markets such as the Carolinas, Tennes-
see, and Georgia, where eye care centers with an integrated focus
have become very successful and have received widespread public
acceptance, that there has been a significant amount of anticom-
petitive activity on the part of some underemployed ophthalmol-
ogists.

Specifically then, what has been the competitive response? Faced
with this new breed of care delivery, many ophthalmologists have
banded together through existing organizations to attempt to
thwart the very concept of integration, mostly through unsubstan-
tiated claims of poor quality care. But let’s not be misled.

Economic self-interest is behind all of this talk. In order to pro-
tect its flanks from eroding market share, traditional ophthalmolo-
gy, represented both by the American Academy and by State asso-
ciations, has become engaged in political string pulling, anticom-
petitive actions, and lawsuits.

In short, ophthalmologists are acting like a cartel. We know
what cartels do from our experience with OPEC: they try to keep
prices up, keep the level of services down, and threaten to under-
mine the free market forces that are at work here.

I urge Senator Heinz and the Congress not to take hasty action
which will strengthen this cartel.

However, there are an unscrupulous few who try fraudulent
means to subvert legitimate competition, and I think that should
be the focus of our inquiry.

- So finally: What steps can be taken to eliminate the potential for
fraud and abuse?

One major positive step has already been taken by Congress in
allowing optometrists to bill the program directly for services pro-
vided to Medicare beneficiaries. Direct Medicare payment to op-
tometrists has eliminated an opportunity for financial inducement.
Today, rather than financial ties to surgeons, optometrists receive
direct payment from the Medicare Program.

The system may be improved by eliminating non-cash abusive in-
centives and unfair marketing practices. We have a few specific
suggestions:

Eliminate free travel and vacation junkets offered by some oph-
thalmologists to referring optometrists.

_Stop abusive marketing practices by intraocular lens manufac-
turers who offer to generate referrals. The cost of these programs
is in effect added to the intraocular lens invoice which is then paid
by Medicare.

Curtail excessive gift giving, below-market rentals, and so forth. I
thank you very much for your consideration.

[The prepared statement of Mr. Kriss follows:]
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I'd first like to thank Scnator Heinz for giving us the opportunity to
be here this morning to provide testimony regarding the current Medicare
reimbursement system as it per‘uins to eye care, and particularly with regard
to the naturc of rclationships between practitioners in the delivery of that
care.

We've boiled the focus of this hearing down to five salient questions:
These questions are:

Can optometrists be inltegraled into surgical eye care delivery

with high quality results?
Should optometrists be integrated into surgical care?

Are eye care delivery systems that support the integration of

optometry and ophthalmology gaining market share? If. so, why?
What is the compctitive response to these new systems?

What steps can be taken to ecliminate the potential for fraud

and abuse?

Each of these questions will be addressed in turn.

1) Can optometrists be intcgrated into surgical cye care delivery with
high quality results?

The answer to this question is an emphatic "yes"™ The MediVision
network is proof. We've treated thousands and thousands of patients, and
have integrated over 2,000 optometrists into our system. From the founding
of our organization in 1984 through the end of the current calendar year,
MediVision physicians will have performed roughly 100,000 cataract/implant
procedures. Of this voluminous universe of surgical patients, we know of not
a single malpractice claim or judgment that has resulted from the delegation
of post-opera!iye care to optometrists. We attribute this unprecedented
record to the high quality of care provided both within each MediVision
center and by local optometrists serving as cach patient’s primary care eye
doctor. Our integrated system clearly works to provide care of unsurpassed
quality.

2) Should optometrists be integrated into surgical care?

’ Again, the answer is yes. Optometrists already diagnose 20% to 40% of
all eye diseasc and are recognized as primary eye care doctors in most rural
areas.of America. Removing optomectrists would restrict the delivery of eye

care to many older and poorer citizens.. S
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Post-operative case management by optometrists has been proven medically
effective, and is an appropriate division of labor among eye care
practitioners. The best use of a surgical sub-specialist’s time is in the
provision of surgical services by examining patient candidates for surgery,
performing nceded surgical procedures, and examining surgical patients both
24 hours after surgery, periodically through the post-operative case
management period, and sporadically on an as needed basis in consuitation
with the primary care optometrist.

By contrast, the primary care optometrist’s time is best used in
providing refractions, fitting patients for cyeglasses and contact lenses,
diagnosing and treating 'simple eye disorders and monitoring the progress of

v surgical patients through the post-operative healing process.

3) Arc eye care delivery systems that support the integration of
optometry and ophthalmology gaining market share? If so, why?

Indeed they are. The high quality combination of surgical
specialization and continuing personal attention from optometrists generates
a powerful degree of patient goodwill. This goodwill has fostered
MediVision's growth from zero to 3% market share nationally since 1984. Of
course, a corollary to this increased market share is that some practitioners
have been losing a lot of business due to the heightened intensity of
competition. These practitioners are obviously upset. It is no surprise
that in markets such as the Carolinas, Tennessee and Georgia, where cye care
centers with an integrated focus have become very successful and received
widespread public acceptance, there has been a significant amount of anti-
competitive activity on the part of organized ophthalmology.

4) What is the competitive response?

Faced with this new breed of competition, many ophthalmologists have
banded together through existing organizations to attempt to thwart the very
concept of integration. In order to protect its flanks from eroding market
share, organizcd ophthalmology, represented both by the American Academy and
by state associations, has become engaged in political activism, name-
calling, and lawsuits. Here are some cxamples of these activities:

a) The Amecrican Academy of Ophthalmology has attempted to use
the congressionally-mandated pre-certification program as a means
to achieve its goal of prohibiting optometric post-operative case
management -- an attempt which has been met by the Health Care
Financing Administration with a rcsoundlingly acgative response;

b) A North Carolina Board of Mecdical Examiners motion decrying
optometric post-operative care as the unauthorized practice of
medicine was explicitly overturned by the state attorney general;

¢) The Virginia Society of Ophthalmology issued a letter which
interpreted an agreement between Virginia’s boards of medicine and

optometry in such a way as to lead its membership to believe that




83

the agreement was more restrictive towards optometric post-

opcrative case management than is actually the case.

Several other examples exist of organized ophthalmology's attempts to
restrict optometric practice.

One inroad the Academy has made is represented by a new coverage
guideline issued by its captive malpractice insurer, Ophthalmic Mutuoat
insurnnce Company, which recently restricted its coverage to preclude post-
operative care by other than the operating surgeon or another
ophthalmologist. Bised on our experience, we question the actusrial basis of
this coverage guideline. In essence, organized ophthalmoiogy has only been
successful in policy areas in which it has sole province. Publicly
accountable policy typically supports optomectric post-cpérntive case'-
management because it is medically effective and serves the best interest of
patients. . .

Some competitors, faced with integrated care delivery for the first
time, recognize the wave of the future and adapt to changing times rather
adopting a cartel meantality to fight it. Unfortunately, a few practitioners
and companies try fraudulent means to subvert legitimate competition.

5) What steps can be taken to climinate the potential for fraud lnd-
abuse?

One major positive step has slrcady been taken by the Congress in
allowing optometrists to bill the program directly for services provided to
Medicarec beneficiaries. Direct Medicare payment to optometrists has
‘eliminated in most instances the appearance of impropriety on the part of
ophthalmologists making payments to subcontracting optometrists for services
rendered. Today, rather than financial arrangements between practitioners
for the provision of needed services, optometrists receive direct payment
from the Medicare program.

The system may be improved by climinating non-cash abusive incentives
and unfair marketing practices. Specifically, we suggest gﬁidelines to:

'n) eliminate free travel and vacation 'junkets offcred by
ophthalmologists to referring optometrists;

b) stop abusive marketing practices by some intraocular lens
manufacturers who offer to generate referrals (the cost of these
programs is in effect added to the intraocular lens invoice and
paid by Medicare);

¢) ‘curtail excessive gift-giving, below-market reatals, and
other non-cash inducements.

Thank you very much for your consideration.
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ABOUT MEDIVISION

MediVision, Inc., hecadquartered in - Boston, Massachusetts, is a network
of 30 eye care centers in 17 states. The MediVision network is in the
forefront of a revolution in the delivery of eye carc to American citizens.
In 1987, MediVision facilities and physicians delivered 3% of the nation’s
surgical eye care, establishing the network as the market leader in a
fragmented industry.

 Because of its specialization in eye surgery, the MediVision network
serves a disproportionate number of elderly citizens, many of whom are poor
and without supplemental insurance. This specialization also allows
MediVision to deliver eye care of the highest possible quality while
presenting the lowest possible cost to the federal Mcdicare program.

The cost advantage MediVision (facilities represent to the Medicare
program may be summarized by assuming that, in the company's absence, most
cataract/implant surgeries would be performed in outpatient departments of
hospitals at roughly $1500 per case. By contrast, the same surgery provided
in a MediVision ambulatory surgical center costs Medicare just $480, a
savings of $1000 per case as compared to the hospital environment. " During
1987 alone, over 25,000 cataract/implant surgeries were performed through
MediVision's cye care centers, providing Medicare program savings of $25
million.

MediVision actively encourages the coordination of care among
optomctrists and ophthalmologists. In fact, the concept of integrated care
is central to the MediVision philosophy. By working closely with a patient’s
optometrist, who is in effcct the primary care eye doctor, a MediVision
ophthalmologist is best able to refine and perfect the art of eye
microsurgery. By hosting continuing education and training programs for
local optometrists, MediVision doctors also provide vital professional
training and thereby enhance the overall eye health of 8 community.

Patients and their families are comfortable with an integrated system
for several reasons. For one thing, they know that a surgical sub-specialist
is truly expert in delivering surgical eye care. As with any profession, the
quality and effectiveness of the delivery of a specific service only
increases as an individual becomes familiar with different problems which may
arisc through the cxperience afforded by repetition. A cataract surgeon
performing 500 surgeries annually will very likely become more expert than
one performing S0. Furthcrmore, when the operating surgeon deems it
medically appropriate, the patient returns to the office of his primary care
optometrist, who frequently is located much closer to the patient’s home.

MediVision’s commitment to -eyec care of the highest quality is

- demonstrated through its continuing e¢ducation programs, through which

community optometrists earn credit while keeping abreast of current
developments in the state-of-the-art delivery of high quality, cost-effective
eye care.

At each MediVision center, a doctor of optometry serves as the cénter
director.  All center directors conduct six seminars each year at which
continuing education credits are available to community -optometrists. The
high caliber of MediVision's corps of center directors is underscored by the
fact that three out of every four of the teachers and lecturers at

. optometry’s 1988 Southern Congress was a center director, as were close to

half of the instructors at the annual meeting of the American ' Optometric
Association. Of all 1987 graduates of schools of optometry in the United
States, 10% had completed an internship rotation at a MediVision eye care
center. Finally, of 55 optomctric residency programs nationally, 30 are
offered by schools of optometry, 15 by the Veterans' Administration, and 10
by MediVision eye carc centers.
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Senator HEiNz. Thank you very much, Mr. Kriss.

Well, gentlemen, you’ve all testified to the subject of the hearing
from a variety of points of view but I want to see if I can’t draw
out some common threads from your testimony.

But first I want to return to Mr. Mitchell whose work and that of
the OIG generally has been extremely valuable to our committee
over the years. Indeed, I might say, Mr. Mitchell, without you and
Stanley Ross’ great help it would not have been possible to frame
the Fraud and Abuse Act we were able to pass after some 4 years
of effort trying to pass in the Senate and the House 1987 legislation
you referred to and gave me such generous credit for writing.

Let me ask you this: Most of us have heard about your, the
FBI's, and the Attorney General’s investigation of kickbacks in-
volving claims of physicians for referrals to clinical labs serving
Pennsylvania and New Jersey. You referred to that in your state-
ment.

Are we facing a similar situation with some of the cases of pay-
ments for cataract patient referrals that we've heard about today?
Take, for example, a hypothetical case where an ophthalmologist
agrees to pay an optometrist a flat rate for each referral independ-
ent of any amount of post-operative involvement, is that a kickback
and would it be illegal?

Mr. MircueLL. Well, it’s difficult for me to answer for the judi-
cial system, Senator, on whether or not it is a kickback, but I
would say it is an item that the Office of the Inspector General
would take under investigation.

Senator Heinz. Now, you found only 3 percent of ophthalmol-
ogists using modifier 54, suggesting that optometrists are doing
very little post-operative care, but at the same time you found that
28 percent of ophthalmologists in their interviews said they used
optometrists for post-operative care. That's quite a difference.

How do you explain that difference between 3 and 28 percent?

Mr. MircHELL. We've not finished our analysis, Senator, but the
indications are that you were looking at a data base that’s a little
old and that the phenomenon is growing and if you look at it from
a year from now, the 3 percent will be much greater.

Senator Heinz. If that’s so, is it because you believe your data
simply are lagging behind practice?

Mr. MircHeELL. We believe the ophthalmologists are lagging
behind in their use of the modifier 54.

Senator HEiNz. Now, in your testimony I believe you found that
there were some strong associated relationships, namely that those
surgeons that used optometrists were highly correlated with refer-
rals from optometrists, short post-operative involvement of sur-
geons with their patients, higher incomes to the tune of $1.9 mil-
lion compared to $930,000 a year in payments for Medicare.

Does that pattern show that there is a very strong financial in-
centive for ophthalmologists to use optometrists and perhaps as a
result skimp on necessary post-operative care?

Mr. MircHELL. Certainly it appears, Senator, that there’s a
strong financial incentive to enter into these arrangements.
Whether or not that would lead to the skimping on the post-surgi-
cal care, our data does not yet reveal, although it is indicated that
the ophthalmologist who entered into these arrangements, have a
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much shorter post-operative contact with the patient than those
who do not.

Senator HEINz. I assume that you are not qualified to comment
on whether a shorter post-operative involvement on the part of the
ophthalmologist does or does not constitute a skimping on care?

Mr. MrrcHELL. That’s correct, Senator, I'm not.

Senator HeiNz. Now, you also found that 22 percent of ophthal-
mologists do not examine their patients immediately before and
the day after surgery.

Now, I understand you’re not a physician but based on what
you've heard today, and what we’ve learned generally about the
importance of the surgeon’s role here, doesn’t that strike you as po-
tentially a very serious quality issue?

Mr. MitcHELL. It would seem that it’s something that we need to
followup on, Senator, and keep a close eye on.

A very interesting thing to us was that 88 percent of the ophthal-
mologists who did use the modifier 54 also saw the patient post-op.

Senator HEINz. So what you’re saying is the fact that someone is
using modifier 54 doesn’t necessarily mean that they are skimping
on post-operative care?

Mr. MrrcHELL. That’s the indication to us.

Senator HeINz. Is there a need for a stronger peer review organi-

-zation role in quality oversight, prior certification of surgical neces-
sity? Is there a need for mandatory second opinion?

Mr. MrtcHELL. We believe the answer to both is yes.

Senator HeiNz. I realize that you cannot discuss the specifics of
any of the cataract cases that your office is investigating but I un-
derstand you are investigating some. Is that correct?

Mr. MrrcHELL. That’s correct, sir.

Senator HEINz. Can you, without revealing anything you
shouldn’t reveal, at least give us some ideas of the type, generally
speaking, of cases that you are investigating?

Do they all involve referral networks, for example, or are these
types of arrangements just one of several kinds of questionable
practices you're looking into?

Mr. MrrcHELL. Of the active cases that we have open, Senator, 60
some odd, well over 10 percent of them are cases that involve refer-
ral processes of one type or another between ophthalmologists and
optometrists, and this referral arrangement is the fastest growing
area of complaints, if you will, that we are receiving in the area.

Senator HEINz. Thank you very much, Mr. Mitchell.

I'm going to ask Doctor Stokes, Doctor Hanlen, and Mr. Kriss to
consider themselves a mini-panel for the purpose of answering a
series of questions, to see if we can’t get some consensus on how we
take action to address those problems.

So I'm going to ask a question and then I'm going to go right
down to Doctor Stokes, Doctor Hanlen, and Mr. Kriss.

I'm sorry, Mr. Booth, that we're going to skip over you for the
moment, but don’t worry, we don’t intend to ignore you. We appre-
ciate your being here. .

Mr. Boors. Thank you.

Senator Heinz. Now, first, do you all agree that to the extent
that kickbacks or induced referrals exist, that they are unethical,
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that they do put patients at an unnecessary risk, independent of
practice, style or volume, and should be stopped?

Doctor Stokes, do you agree?

Dr. Stokes. Yes, I do, and I think the Medicare fraud and abuse
law is necessary.

Dr. HANLEN. I do agree to that.

Senator HeiNz. Mr. Kriss.

Mr. Kriss. Absolutely agree.

Senator HEinz. I'm glad you all agreed. I'd hate to be saying no
to that question. None of you are beating your wives currently, I'm
very pleased.

Dr. Stokes. Is that the question?

Senator HeiNz. Am I correct in saying that you find problems
with the current reimbursement approach of the modifier either
because its application to cataract surgery is inappropriate or be-
cause it is being misused?

Dr. Stokes.

Dr. StokEs. That's correct.

Senator HEINz. Doctor Hanlen?

Dr. HANLEN. No, I don’t believe there’s a major problem with the
modifier situation at this time.

Senator HEINz. Mr. Kriss.

Mr. Kriss. I concur with Doctor Hanlen, I don’t believe there’s a
major problem at this time.

Senator HEINZ. Now, am I correct that the basic standards of
good cataract surgical care include the following: First, a thorough
pre-op eye health exam by the attending surgeon or consultation
with the family or other physician; number two, a decision by the
surgeon and the patient that surgery is necessary; number three,
at least 1 day after, post-operative exam by the attending surgeon,
and fourth, the surgeon’s continued management of care until he
or she determines that the patient may be or should be discharged
to another provider?

Doctor Stokes?

Dr. Stokes. I agree that those are among the minimum stand-
ards. I would think that post-operative care would need to be am-
plified beyond what you said.

Senator HEeINz. Doctor Hanlen?

Dr. HANLEN. I agree with the exception that it’s possible at the
end of that 24-hour visit that the surgeon may confirm that the pa-
tient may be seen by a doctor of optometry for the continued post-
- operative care.

Senator HeiNz. The fourth point is the surgeon’s continued man-
agement of care which certainly could extend well beyond the first
visit, what I referred to as within the 24 hours after surgery. It
may extend well beyond that.

I did not mean to imply that standard medical practice was for
the ophthalmologist to have one visit to the patient and adios, that
was not the implication, so you correctly diagnosed what I meant.

Mr. Kriss.

Mr. Kriss. I would agree with those standards.

Senator HeiNz. Now, assuming that we can, and indeed we just
did, agree on these basic principles of care, do you believe that
Medicare could protect against some of the problems we've heard
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about today by setting similar standards within the framework of
our reimbursement and quality review structures independent of
practice or styles?

" Doctor Stokes.

Dr. StokEs. Yes, I think they could and I think they should.

Senator HEiNz. Doctor Hanlen.

Dr. HaNLEN. I believe it can be done.

Senator KEINz. Mr. Kriss.

Mr. Kgriss. I believe we do not need additional regulation. There
are strong market-forces at work that encourage quality care.

Senator HEINz. So we should do absolutely nothing?

Mr. Kriss. Yes, in terms of regulating standards for post-opera-
tive care.

Senator HEINz. Medicare has no standards.

Mr. Kriss. I believe we should avoid the urge to legislate more
exact standards.
| Senator HENz. Just ignore the problem as if there is no prob-
em?

Mr. Kriss. There’s no quality problem, Senator.

Senator HEINz. Specifically, do you, or any of you, believe in a
stronger quality review of pre-op; surgical; and post-op care? Let
me put the question this way, that PRO review of pre-op surgical
and post-operative care is desirable?

Dr. Stokes?

Dr. Srokes. I think it’s critical and the Academy has been very
disappointed that HCFA chose in its original remarks to the State
carriers not to insist that post-operative care be defined relative to
the standard of care in each State when approving cataract sur-
gery.

I must add that we're pleased now that HCFA is going to insist
that each cataract be evaluated by the PRO in the new standards
that are coming out.

Senator HEINz. That’s an unusual step because they’re insisting
on mandatory evaluation of each decision. Is that correct?

Dr. Stokes. Yes. It is unusual and it’s going to be time-consum-
ing for the PRO. We feel that under the present circumstances it
doesn’t go nearly far enough in terms of assuring that only neces-
sary surgery be done.

?e?nator HEeinz. Doctor Hanlen, then do you agree on the PRO
rule’

Dr. HANLEN. Yes. I think it may be desirable, although not in
every surgical situation.

Mr. Kriss. I think to a large extent PRO review is unnecessary.

Senator Heinz. What about whether there should be a second
surgical -opinion?

Doctor Stokes, it’s been strongly recommended by OIG.

Dr. Stoxkes. The general attitude of physicians is that second
opinions would create a major breakdown in the orderly providing
of services because of the inordinate delays in getting the patient
to a second opinion, assembling the information.

I think in all honesty from a very personal standpoint that that
is the only way that we would ever get at the absolute appreciation
of the problem. Some sort of random second opinion or some sort of
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a sgcond opinion program in one particular site as an ongoing
study.

Senator HEINzZ. So possibly as a sample?

Dr. StokEs. Yes, sir.

Senator HeiNz. But not necessarily 100 percent?

Dr. Stokes. 100 percent for second opinions for cataract surgery
is e}{ million second opinions a year and that would be an incredible
task.

Senator HEINZ. Doctor Hanlen, how do you feel about second
opinions?

Dr. HaNLEN. I agree that second opinions may be necessary some
of the time.

However, I believe that in many situations where an optometrist
has referred that patient to an ophthalmologist for surgery there
have been two opinions there at that point in time.

Senator HEINzZ. Mr. Kriss?

Mr. Kriss. I think all citizens have a right to second, third,
fourth, or hundredth opinion, but I don’t think the Government
should get involved in mandating opinions and creating additional
healthcare costs.

Senator HeiNz. To the extent that there’s a significant difference
in opinion and a lack of research to sort out the gray area between
post-op day one or perhaps week one and the final refraction in fit-
ting of glasses, which both O.D. and M.D. do, I understand, do you
all see a benefit to doing some outcome research, calling the panel
together to review the issue of M.D. and O.D. roles in post-op care?

Doctor Stokes?

Dr. Stokes. Outcome research in terms of the final result from
the operation?

Senator Heinz. Yes, but with a view to establishing from the
standpoint of Medicare the boundaries within which Medicare
would reimburse the ophthalmologist and where they would se-
quentially reimburse the O.D.’s, the optometrists.

b Dr. Srokes. I think that that would be interesting information to
ave.

I would point out that in both cases of the tragedies we heard of
in the earlier panel, that’s a very unusual situation. That’s not
common, to lose an eye because of optometric post-operative man-
agement. There are problems with that, but I would think if you're
going to have any study on outcome, the most critical thing would
be go back to the beginning and there an absolute mandatory
second opinion by another ophthalmologist.

The only second opinion program in Medicare is one which re-
quires that the second opinion be provided by a person who can
provide the service. An optometric second opinion for cataract sur-
gery is irrelevant.

So I would think that outcome would be an interesting factor but
it would only be one factor we would have to have mandatory
second opinion up front.

Senator HEINZ. You testified a moment ago we should unbundle?

Dr. Stokes. No, sir.

Senator Heinz. You did not. It was the other two ophthalmol-
ogists. I apologize.

Dr. StokEes. No, they said to rebundle.
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Senator HEINz. Excuse me, all three of you agree that it was a
mistake to unbundle?

Dr. StokEs. Yes, sir.

Senator HeiNz. There are two things that people seem to agree
to upon here today. One is that optometrists, O.D.’s, have a legiti-
mate role to play in assisting in the management of a patient.
They not only account for a lot of referrals, but also a lot of neces-
sary and proper things that they can and probably should do.

I say “should” because I'm not a doctor and I can’t speak with
authority. So nobody is saying, “Cut out the optometrist.”

At the same time people are saying, “Well, the way that we're
now paying by unbundling is a mistake” and the only way, there-
fore, that occurs to me that we can address both issues is to say,
“All right, we're going to rebundle” but what we're really going to
have to do is pay opthalmologists a fee and then pay separately, in
a way hopefully that will prevent double billings, optometrists for
care that they render.

In order to do that intelligently, there will be a gray area of pa-
tient management, that will vary depending on style of practice—
nonetheless what we will have to do, I suspect, is to define or re-
quire HCFA to define where that gray area ends and the black
begins so that we will have that done in some rational or scientific
way, hence the studies I suggested.

Dr. Stokes. Yes, sir.

Senator HEINz. Is there any alternative to that methodology?

Dr. Stokes. I think that—perhaps there are, but think that is
probably the most appropriate method. I think what you're saying
to redefine the parameters of the bundling?

Senator HEINz. Yes, Doctor Stokes.

Dr. Stokes. What we would say is that the bundle begins at the
time that the patient is seen by someone qualified to do the sur-
gery and declares that the surgery should be done and that that
parameter for that global fee or period of time ends when the pa-
tient has recovered from the operation and is no longer in danger
statistically of a major problem and that usually comes after the
sutures have been cut, if that’s necessary, which is at least 2
months after the operation.

Senator HEINzZ. Really what I'm asking of you, Doctor Hanlen,
and of you, Doctor Stokes, and of you, Mr. Kriss, is: Is there any
reason that that boundary can’t be fairly well defined by experts in
the field?

Doctor Hanlen.

Dr. HanLeN. I think the boundary may be defined, but it certain-
ly varies depending upon each individual surgical case.

I think the critical part of the reimbursement mechanism is to
insure that a provider is reimbursed for services provided under
Medicare. It's appropriate for the care rendered.

Senator HEINz. I think you agree with me and I agree with the
second thing that you said.

Mr. Kriss.

Mr. Kriss. Senator, I'm not sure whether I agree or not. One
major problem is that technology is moving so rapidly, I am fearful
of attempts to write definitions which are obsolete by the time of
publication. We have seen changes in technology over a 10-year
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period which would make thmgs ‘done today totally unthinkable 10
years ago. It would be unfortutidte to have regulations etched in
stone which retard our medical advances.

Senator HEINzZ. Very well. :

Saving HCFA for last, Mr. Booth in your testimony you indicat-
ed that you just did what Congress told you, and ma;/be you did.
gm certain you didn’t do anything that Congress didn't tell you to

o

Mr. BoorH. Thank you.

Senator HEINZ. And not on every dccasion can I say that.

Mr. Boots. That’s why I thank you.

Senator HEINz. That’s not a compliment.

But, in his testimony, Doctor Stokes indicates that you had some
degrees of freedom in the way you interpreted the 1986 law that
you did not take advantage of. He basically argued, as I understood
his testimony on page 2, that you have not properly insisted on
limiting reimbursement to optometrists for only those services that
are authorized by each State.

He went on to state that in those States, State law explicitly per-
mits post-operative treatments by O.D.'s. If that is correct, and
right now that assertion is unrebutted, then it would appear as if
HCFA has taken the broadest possible interpretation of what Con-
gress wrote into the law and did not make an effort to ascertain
what was and wasn’t authorized by State law, and assumed, as I
understand your testimony, that if it wasn’t explicitly prohibited
bdetate law, it was okay, as opposed to what was explicitly permit-
ted.

What do you say to that?

Mr. BootH. Well, I sort of agree and I sort of disagree.

Senator Heinz. Next question?

Mr. BootH. No, I'd like to continue if I might.

I haven'’t found any State laws that state specifically whether or
not an optometrist can perform post-operative cataract examina-
tions. But in looking at various State laws, it appears that the
State laws are somewhat broadly drawn.

For example, to take one not quite at random, the Common-
wealth of PA’s State law says ‘“‘under practice of optometry, the use
of any and all means or methods for the examination, diagnosis
and, except for drugs or surgery, treatment of conditions of the
human visual system and shall include the examination for adapt-
ing and fitting any and all kinds of lenses including cataract
lenses. The use of any and all means or methods for examination,
diagnosis and treatment.”

Now that’s a pretty difficult pos1t10n it seems to me in this Com-
monwealth for me to say categorically that an optometrist cannot
render post-operative cataract care.

Senator HEINz. So you're saying not only that the Congress gave
you a pretty large hunting license but also that the 50 States have
rather ambiguous constraints or restraints that are really beyond
you without hiring lawyers and going into court in every State that
you would like to take that chance.

Mr. BootH. Well, let me state it differently.

What we would do would be to deny the care, as I understand
Doctor Stokes’ testimony, for post-cataract follow-up care rendered



92

by optometrists, in which case the optometrist would take us to
court, and I think properly so, based on the reading of this statute
by a non-lawyer.

Senator HEINz. Let me respond to one other comment you made
in your testimony which is that you haven’t seen any evidence, as
yet, of a decline in the quality of care from cataract surgery or in
post-surgical care.

I'm reminded a little bit of an argument I got into with a former
HCFA administrator. now under indictment and perhaps convicted,
Mr. Haddow, about whether or not, and we don’t wish your indict-
ment, but if you disagree with me——

Mr. BootH. Thank you.

Senator HEINz. But I had an ongoing battle with HCFA and Mr.
Haddow and a few others all since for the most part replaced, not
of my doing, really, that there were, under the new DRG system,
threats to patient health and good outcomes because people were
being discharged sicker and quicker without proper attention to
post-discharge care settings.

And the argument provided by HCFA at that time was we have
no data that there are any problems. And there was a very good
reason, there was no data.

At that point the Health Care Financing Administration didn’t
look beyond, at that point, the 10th day. It may even have been the
third day, I forget, but they only looked for a very limited period
after an individual was discharged from the hospital.

Now everybody is kind of sick when they get out of the hospital
and you don’t improve overnight like that. And what the informa-
tion failed to pick up was a very worrisome pattern of readmissions
to the hospital which has since been now caught and evaluated,
and because it's caught and evaluated, we certainly have less of
?hem than we did because we now look at a much longer time

rame.

Now I think it's 30 days after discharge. So when you say, and
I'm quite certain you're correct insofar as your information goes,
that you don’t have any information, it could well be because first,
you’re only looking at inpatient cataract surgery. Is not most sur-
gery outpatient? )

Mr. BooTH. Most cataract surgery, I think well over 95 percent,
is outpatient.

Senator HEINz. So you're only looking at 5 percent and second,
you're looking at people who are hospitalized and is it probably not
easier to find a doctor in the hospital than it is on the street or in
your own home?

Mr. Boorn. Well, it’s certainly easier to recognize them in the
hospital, let’s put it that way.

Senator HEeinz. Well, I don’t know about that, they all wear
white coats, don’t they?

Mr. BootH. Most of them do.

Senator HEINz. In retrospect would you say that we lack infor-
mation on this subject?

Mr. Boors. I think it’s clear that to make the kind of judgment
that is required we probably need some additional information.

Senator HEiNz. Do you see any problems with the suggestion
that I think we came to some agreement about which is that there
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is a need for rather expeditious studies done to help define, if Con-
gress decides to rebundle, exactly what the boundaries of payments
to ophthalmologists and payments to optometrists ought to be?

l\gr. Boorts. I don’t think you can argue very successfully against
studies.

1 suspect, however, that there will be some dispute over the con-
clusions of the study. I suspect that ophthalmologists will be argu-
ing for the longest possible follow-up period and optometrists will
be arguing somewhat shorter periods. And it’s not at all clear that
the study will satisfy either faction.

Senator HEiNz. Very well.

Well, it’s 11 a.m. and I have about 16 minutes to catch a train or
be shot on arrival in Washington, D.C. Unfortunately, for my con-
stituents, I cannot.be in two places at one time.

Let me take 60 seconds to summarize where I think this hearing
has brought us. :

First, there seems to be broad agreement, but we have some
division, that the problems are correctable but most specifically
everyone seems to agree that referrals for cataract surgery and
follow-up that are motivated principally by financial. gain instead
of medical judgment are downright wrong, ought to be stopped, and
that we should take whatever steps are necessary to prevent it.

Second, I suspect that sitting here today, trying to figure out ex-
actly how we should reimburse ophthalmologists or optometrists is
probably beyond the capability of either this panel or this Senator,
certainly the latter, but we are going to be receiving a study very-
shortly from the Congress Office of Technology Assessment on that
very question, and after that study is released I hope we’ll have an
opportunity to revisit the issue more comprehensively and formally
to establish some ground rules in this area. ' ' -

Third, I think it is going to be necessary for Congress to revisit
the issue of how we pay for cataract surgery, particularly since the
States don’t seem to be doing much to help us.

It would have been nice if the States had wonderful, nice, clear
rules between the various State academies or boards of licensure
that would have helped Mr. Booth and HCFA be much clearer in
who could do what and to whom but that’s not the case.

Fourth, it seems for me, as testified to by Mr. Mitchell, that
indeed we have some good laws on the books that can, if fully and
effectively enforced, and I know OIG is intent to do that, can clamp
down on the worst abuses, the kickbacks and the other illegal ac-
tivities, the referrals that have been mentioned, and that can help
solve some, but by no means all, of the problems. )

One of the problems that clearly needs to be addressed is that of
unnecessary surgery. We've been through this kind of issue with
pacemakers, where cardiologists on the one hand and cardiac-tho-
racic surgeons on the other, fed off a system, figuratively and liter-
ally, that left them rather financially fat and put patients, maybe
somewhere between 15 and 30 percent of them, through an unnec-
essary pacemaker procedure that was good for the pacemaker in-
dustry but not very beneficial to the patients.

So finally I think we have one other mission which we think is
partly accomplished here today and that is to embark on an aggres-
sive program of consumer education, not only so that they can tell
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the difference between an ophthalmologist and an optometri.t but
to understand first and foremost the need to be seen by a properly
qualified surgeon before the operation takes place as well as after
the operation takes place, to ask upfront before the surgery takes
place, not only whether it is urgent and necessary, but whether
there is time to get a second opinion, which to this point is volun-
tary, but most importantly to have a clear understanding with the
physician, the surgeon, the ophthalmologist, about who else is
going to be involved in the care of that patient. :

So that there is a consciousness of what the surgeon’s responsi-
bilities are going to be throughout the post-operative period and at
what points the physician will choose to involve, as many quite
properly do, optometrists in the care of that patient. But that all of
that is understood upfront.

And if that was better understood today without a single law
being passed by Congress, or a single change being made by HCFA,
or a single investigation being made by the Office of the Inspector
General, maybe it would be possible for people like Mrs. McGee
and Mrs. Sugarmann to have avoided the unpleasant surprises,
very tragic to them and their family, what was inflicted upon
them, by what I suspect all of us would agree, was probably a pre-
ventable situation that could have, with appropriate post-operative
attention by a physician, been avoided.

Finally, I hope that in our discussion today no one is left with
the impression that there is anything wrong with cataract surgery.

Cataract surgery, particularly with the events of the last decade,
has been a tremendous blessing for literally millions of Americans.
The complications that arise from cataract surgery arise, based on
the information I've seen, infrequently, certainly not more than 5
percent of the time. Most of those complications are diagnosed,
caught, and propertly treated. ’

So under the worst of circumstances, it is only a fraction of that
5 percent of people who would be at risk, but as we have also seen
for that fraction of that 5 percent the effect can be absolutely
tragic and we do not want, and I'm glad there is broad agreement
from our witnesses here today, the extraordinary financial incen-
tives or rewards that are possible by being a provider to Medicare
for cataract surgery, to override the ethics of the medical profes-
sion to properly treat people and give them the medical care that
they are paying for, that they are entitled to and that they certain-
ly by any standard whatsoever fully deserve.

I think you have all helped us make an excellent record here
today of the committee. I thank you all, each and every one of you,
for being: here, and I declare our hearing adjourned.

[Whereupon, the hearing is concluded at 11:05 a.m.]
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May 23, 1988
7:00-9:00 AM (CT)
NBC-TV

The Today Show

Jane Pauley, co-host:

It used to be that a diagnosis of cataracts meant
spending the rest of your life in glasses thick as Coke bettle
bottoms. But today, lens implant surgery has replaced those
glasses. And last year, about a million Americans, most of
them elderly, had the thirty-minute procedure. But now some
questions are being raised about whether all of those
operations were really necessary.

Each week, Dr. Glen Pomerantz performs between five and
ten lens-implant surgeries. But that's not the way it was
when he first began practicing in Chattanooya.

Dr. Glen Pomerantz: I was asked to do immediate surgery on &

_patient who would be sent in by an optometrist.

Pauley: Dr. Pomerantz was recruited by a group of
optometrists who needed an cphthalmologist, an M.D., to do the
lens-implant surgeries.

Pommerantz: They were constantly pushing me to perform more
surgeries. They werxe asking me to use medical devices that
they would supply. 7They were asking me to relinquish the care
of my patient to the samily optometrist immediately after
surgery so that the flow of revenue would be to the optometric
practice. : ~—

Pauley: . Dr. Pomerantz felt that with so many patients, he
couldn't keep up the quality of care. - .

Pomerantz: I felt that I had abandoned my ocath, that I had
abandoned my style of practice with which I was very
comfortable and which I had met with great success before.
and I simply didn't do it.

Isabel M. (Eye Patient): Whether he was an ophthalmologist or
an optometrist, an M.D., I couldn't tell you because I don't
know him. '

Pauley: Across the country, seventy-year-old Isabel M. had -

her implant surgery. A few days after surgery, her right eye
was working perfectly, and then things got dimmer and dimmer.
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Isabel M.: I went back and I went back. But see, it didn't
do any good to go back. There was too many doctors involved.

Pauley: She finally saw the doctor who performed her surgery
two months later.

Isabel M.: And then he told me that it would have to come
out...(Isabel is in tears)...that I wouldn't get any better
until it did come out.

Pauley: She is now blind in her right eye. - Dr. Pomerantz and

Isabel M. will be testifying later this morning in

Philadelphia before the Senate Select Committee on Aging. The

ranking Republican on that committee and chairman of the

hearings is Senator John Heinz of Pennsylvania, who joins us

this morning from our NBC affiliate in Philadelphia, KYW-TV.
Senator Heinz, good morning.

Senator John Heinz (Republican, Pennsylvania): Good morning,
Jane.

Pauley: Do the Medicare reimbursement rules -invite
questionable arrangements, shall we say, between optometrists
who are not M.D.'s, and ophthalmologists who are? -

Heinz: Well, I think there's no question about it. They
clearly do. It is not necessarily that it's wrong to have
optometrists involved, but right now, they can be involved at
almost any stage, including doing very necessary work that
should only be done by the surgeon or ophthalmologist, a
trained M.D.. s

Pauley: 1In the case of Isabel M., the woman who eventually
lost her right eye, the optometrists, who were not M.D.'s as
we say, missed the diagnosis of an infection that a trained
opthalmologist, an M.D., probably would not have missed. And
she didn't need to lose her right eye. Should we reconsider
whether optometrists should be doing post-operative care?

Heinz: Well, I don't think Congress, which authorized having
optometrists do some of the care, made a mistake, but I do
think we have to define very clearly what it is that
optometrists should and should not be reimbursed for. It's
our responsibility to set standards consistent with the
quality of care. So, we have to go back and revisit that.

Pauley: Dr. Pomerantz says that he couldn't take his
complaints to state review boards because, well, I guess, to
put it in my own words, the practice of these arrangements
were so widespread the doctors were sitting on the boards.

Heinz: Well, there clearly are turf fights at the state level
between the boards of ophthalmology and the boards of
optometry. It's very confusing to just normal citizens.

Since the federal government pays for eighty-five percent of
all cataract operations, I think the federal government has to
step back in and do what the state boards apparently are
basically unable to do, and that's set these standards.

Pauley: Well, the hearings will begin today. Senator Heinz,
thank you for joining us.

Heinz: Thank you, Jane.

###
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Item 1

Ty
}American Optometric Association
! l | |||I ®1505 Prince Street ® Alexandria. VA 22314 @ (703} 7399200

June 20, 1988

Honorable John Heinz

Senate Special Committee on Aging
Room 628

Hart Senate Office Building
United States Senate

Washington, D.C. 20510

Dear Senator Heinz:

The American Optometric Association appreciates the opportunity to provide
comments for the record on the hearing held May 23 regarding cataract surgery
and post-operative care.

Certainly the most compelling statements presented at the hearing were those
of Mrs. McGee and Mrs. Sugarman. Both of these patients have suffered tragic
losses and we are most sympathetic to their situation. There are, however,
certain facts relating to each case that should be clarified in order to
assess their relevance to the issue of optometric/ophtha1m01ogica1 referral
relationships. Most importantly, neither case involved an outside referral
for surgery and referral back for post-operative care. Both cases were
handled entirely by private ophthalmological practices where a doctor of
optometry was either an employee or associate of the practice, and all
post-operative care was rendered in that setting. In addition, Mrs. Sugarman
was not a Medicare covered patient, but a private insurance patient. Thus, to
infer that these situations, tragic as they are, were the result of referral
arrangements spawned by Medicare reimbursement policies is at variance with
the facts in each case. i

The testimony in each of these cases 1eft the clear impression that the
situation was the result of optometric error. In fairness to the doctors
involved in these cases it should be noted that there has been no finding of
guilt. Should such findings be forthcoming, they should not be used as an
jndication of optometric competency any more than isolated cases involving
other health care disciplines can be used to question the abilities of an
entire profession.

A more substantive and reliable statistic on the competency of optometric
post-operative care is the MediVision testimony stating that their centers
have performed over 100,000 cataract procedures with not a single malpractice
claim or judgement as a result of optometric involvement in post-operative
patient care.

Headquarters; 243 N. Lindbergh Bivd. ® St Louis, MO 63141 ® (314) 9914100



Page Two/Senator Heinz

While the ADA is not a party to the dispute between Glenn N. Pomerance, M.D.
and his former partners, we are familiar with the situation and believe it is
important to note that many of the blanket statements in his testimony are
under dispute by those directly involved. This is particularly true of
allegations that the group demanded immediate same day surgery for all
patients and the immediate return of all patients to the referring
optometrists. This entire situation is under Titigation.

We are interested in Dr. Pomerance's statement that post-operative care should
only be rendered by a competent medical practitioner, Surely Dr. Pomerance
did not hold these views when he entered into this arrangement, and he offers
no examples of poor care as a reason for his apparent change of heart.

Indeed, according to optometrists practicing in the area who were contacted by
Dr. Pomerance after he left MediVision and established his own private
practice, he had no such change of heart but in fact offered them the
opportunity to co-manage post-operative patients on the same terms as when he
was at the referral clinic.

The testimony of Walter Wright, M.D. raises serious concerns and levels
numerous charges against unnamed optometrists and ophthalmologists in the
state of North Carolina. Many of these charges, and many of the cases cited
in the "casebook" have been raised numerous times in recent years. In an
effort to ascertain the facts in these cases, and take disclipinary action
where appropriate, the North Carolina Board of Examiners in Optometry has been
attempting to obtain substantive documentation from those who are making the
charges. Thus far such documentation has not been forthcoming, and based on
the testimony and "casebook", the entire matter is now in the hands of
attorneys for the Board in a further attempt to discover the facts in these
cases. In the case of certain allegations, notably, references to cash
payments for post-operative care and the use of VCR's, it is important to note
that to the extent these practices did exist, they were given initial approval
by the Medicare carrier in consultation with the HCFA regional office. Upon
further reflection, the regional office and the carrier determined the
practices to be inappropriate, providers in the state were so informed, and to
our knowledge no such arrangements have existed for several years.

Finally, while the testimony by the Office of Inspector General and the Health
Care Financing Administration indicates no evidence of widespread abuse in the
current system, we are troubled by reports of questionable practices and share
your concern over these reports. Certainly AOA would be willing to work with
you and other interested parties to look at this entire area in a balanced,
dispassionate manner with a goal of assuring access to quality of care,
patient freedom of choice, and the right of practitioners to provide care
within their legal scope of practice. )

Sincerely,

Harvey P. Hanlen, 0.D.
Chairman
Federal Relations Committee

HPH/skd
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May 18, 1988

Senator John Heinz

U.S. Senate )
628 Hart Senate Office Bldg.
Washington, D.C. 20510

Dear Senator Heinz:

On behalf of the American Medical Peer Review -Association (AMPRA}, I want
to take this opportunity to communicate our concerns regarding the
expansion of PRO review beyond the hospital setting.

We would first like to bring to your attention that the Medicare Second
Opinion program, enacted in the OBRA legislation of 1985 and statutorily
mandated for implementation by January 1, 1987, has not been established
by the Health Care Financing Administration (HCFA). Proposed regulations
on the second opinion program have not, on this late date, been issued.
while the AMPRA membership is of some divided opinion regarding the
effectiveness of second opinion program for different procedures, there is
consensus regarding the importance of a second opinion option in reviewing
the appropriateness of cateract surgery. Since the clinical indicator for
treatment is visual acuity levels of the patient, targetted second
opinions that would include reexamination of visual acuity prior to
surgical treatment would assure the integrity of the clinical information
provided by the attending physician before surgery. Retrospective review
of the record after surgery cannot verify the information provided on a
preprocedure basis because visual acuity has changed as a result of
surgical treatment. The use of second opinion would send a strong message
to all ophthalmologists that clinical indicators for surgery must be
accurate and will be validated through reexamination of the patient.

Secondly, AMPRA is concerned that HCFA has narrowly interpreted the OBRA
1986 authority to expand PRO review to nursing homes and home health
agencies. The proposed scope of work for PROs will only require that a
percentage of nursing home and home health services, provided to Medicare
beneficiaries between thirty day readmissions to hospitals, be reviewed by
the PRO. Experience in your home state of Pennsylvania has already
demonstrated that this formula for case selection does not yield a high
volume of review. AMPRA believes, and has already communicated to HCFA,
that if we are serious about overseeing quality for post acute care
services, this element of the PRO review program must be redesigned.
Finally, AMPRA believes that planning must begin immediately for the
inevitable advent of PRO review in physician offices. We applaud your
efforts in securing agreements from the Administration to begin pilot
testing of PRO ambulatory review methodologies and look forward to working
with your office and HCFA in the design of these efforts. In addition to
the pilot projects, AMPRA would hope that work would begin within HCFA on
establishing a Medicare Part B uniform, ambulatory patient encounter data
system. Such a data system will be required to pemmit the efficient
"focusing® of PRO review on identified suspicions of inappropriate or poor
quality care in the ambulatory setting. Reliance on "random" review of
physician office records will be expensive, intrusive, politically
volatile, and AMPRA believes, non-productive.

I, once again, want to thank you on behalf of AMPRA for your tremendous
support of the PRO program and your leadership in legislating the
expansion of PRO authority beyond the hospital door. Please let me know
how AMPRA can be of assistance in the future.

Sincerely,

Coutha i etbzre—~

Andrew Webber
Executive Vice President
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1500 South Magnolia Avenue, Ocala, Florida 32671
Telephone (904) 622-5183 (800) 342-2530

Donald L. Smith, M.D.
Gordon C. Schwenk, M.D.
May 19, 1988

KRancy Smith

Senate Special Committee on Aging
G~41 Dirksen

Senate Office Building
Washington D.C. 20510

TESTIMONY FOR MAY 23, HEARING
Dear Ms. Smith:

The enclosed items reflect our increasing concern as eye surgeons
about the questionable practices of Medicare paying non-surgeon
optometrists to follow cataract surgery patients. It is a prac-
tice which legitimizes kickbacks to optometrists by a handful of
so-called cataract "specialists™ and which diminishes the quality
of eye care to patients.

Patients from our area of- Florida, for example, are referred by
several local optometrists to cataract surgery centers as much as
90 miles away. Free minibusses shuttle these unwary senior
citizens to their destinations, where some spend the night in
motels owned by the eye surgeons. In the morning they have
surgery, then return on the bus, never to see their surgeon
again. The optometrist who referred them follows them through
the recovery process and is reimbursed by Medicare.

We see the unfortunate minority who are victims of this patient
factory; some whose astigmatism resulting form surgery has
developed unchecked; some who have iris material or lens debris
in the lens sac;. others with damage to the posterior lens
capsule, Most are victims of assembly line surgery whose pos-
toperative follow-up failed to detect ensuing complications early
enough to prevent visual impairment.

Last October, we began a campaign to encourage people to seek
second opinions. Since then, we have seen people already
scheduled for surgery whose vision was correctable to 20/20 with
eye glasses, people whose vision loss was less than the
guidelines for surgery set by the American Academy of Ophthalmol-
ogy and others who would be placed at risk by cataract surgery.
Unfortunately, some of these people have not heeded our advice to
forego surgery, only to return with poorer vision than they had
before.

From a financijal standpoint, cataract surgery is a cornerstone of
@ost'ophthalmglogy practices. Por most patients, Medicare fund-
ing is essential. The current Medicare rules, however, have en-
courage reckless risk of patients* eyesight by making it
Profitable for optometrists to align themselves with high volume
cataract "specialists® in exchange for the follow-up billings.

those who keep the assembly 1line flowing., Those doing the
follow-up, unfortunately, lack the qualifications to even under-
stand how unqualified they are. -

Sincerely,

H’v('-. gﬁ /ml ~ ocs/bha

Gordon C. Schwenk, M.D. ’ Enclosures
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1500 South Magnolla Avenus, Ocala, Flortda 32671
Telephone (904) 622-5183 (800} 342-2530
Donald L. Smith, M.D.
Gordon C. Schwenk, M.D.
a c "
Melvin Seek, M.D apy-

2980 S.E. 3rd Court
oOcala, Florida 32671

Dear Dr. Seek: .

Unnecessary surgery of any kind ig intolerable and unethical, but
when elderly citizens are the unwary prey, it becomes the respon-
sibility of professionals in the affected field to prevent fur-
ther abuses.

Responsible ophthalmologists everywhere are concerned by a grow-
ing number of unwarranted cataract surgery cases. Breakthroughs
in the use of intraocular lens (IOL) implants to replace catarac-
tus lenses have resulted in miraculous restoration of vision, but
the speed and relative ease of this procedure have also led to
abuses.

Numerous ploys have been and are being used daily to convince
elderly people to submit to unnecessary cataract surgery. In
some cases, elderly from our area are provided free transporta-
tion to distant services, ostensibly for an initial visit. Feel-
ing under some obligation, many are convinced to have their sur-
.gery the same day.

Ironically, unaware victims are usually pleased at the clear vi-
sion provided by their new IOL implants. However, as you know,
all surgery carries risks. The risk that even one person's vi-
sion could be lost or reduced by unnecessary surgery is
unacceptable.

That is why The Ocala Eye Surgeons have decided to support our
state society president (his message jg'rattached) in his call to
take a stand against unnecessary cataract surgery, and why we are
advising you of our actions. We are initiating a campaign to en-
courage all potential cataract surgery patients to Get A Second
opinion.

As board certified ophthalmologists, we will provide second
opinions at no expense to patients by accepting assignment from
Medicare or private insurers.

In addition, we are sending this mailing to all MD's in the Ocala
area. We are sending similar information to our former patients, .
so that they might advise their spouses and friends. We are also
placing public service advisory messages in area Yellow Pages,

and we will be taking this message to senior citizens' gatherings
wherever we can.

You can help protect your patients by advising them never to let
anyone pressure them into cataract or other eye surgery. If you
would like more information regarding either cataract surgery or
our campaign for second opinions, please feel free to call.

Sincerely,

ponald L. Smith, M.D. Gordon C. Schwenk, M.D.
DLS/GCS/kr

Enclosure
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Donatd L. Smith MD N
Gordon C. Schwenk MD |
Medicare Participating .

FALL 1987 A '
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Dear Friends,

"GET A SECOND gPINION'
CAMPAIGN BEGIN

With this letter The Ocala Eye Surgeons are beginning a campaign
against unnecessary eye surgery, a campaign to encourage all eye-care
patients to seek second opinions. To support this effort, we will provide
second opinions for whatever each individual's insurance will pay, with no
expense to the patient.

Specifically, we are joining a growing number of ophthalmologists
nationwide who are concerned that many unwarranted cataract surgeries are
taking place. The president of our Florida Society of Ophthalmologists
said recently, regarding unnecessary cataract surgery, "We as physicians
and ophthalmologists must remain the watchdogs of our profession....We must
not allow dubious ethical practices of some of our colleagues to harm
patients. We must actively pursue the high ethical standards with which we
began our journey in medicine."®

Just because you have a cataract is not reason enocugh to have a
cataract operation. Many people can function for years with little loss of
vision from their cataracts. Yet, every year, hundreds of unwary people
become cataract surgery patients ahead of their time. Often, they are
pressured to make an immediate decision. One Ocala woman, for instance,
was recently told by an out-of-town surgeon to be prepared for surgery on
the day of her initial visit.

This is happening because cataract operations have supposedly become
"simple," and because the improvement in vision that usually results is so
dramatic, Just 10 years ago, cataract surgery was something to dread. 1In
fact, it was considered a last resort. Patients had to lie in bed for days
following surgery, their heads held motionless by sandbags. After a slow
recovery, the best they could look forward to was obscure vision, distorted
by thick, "Coke-bottle" eyeglasses.

Invention of the Intraocular Lens (IOL), a piece of plastic not much
bigger around than a pencil eraser, changed cataract surgery forever.
Today, a competent surgeon can remove a cataract-clouded lens and replace
it with an IOL in less than an hour. Patients can have their surgery early
in the morning and be home by lunchtime the same day. Vision starts to
improve the following day, when bandages are removed, and most patients can
see better after a few days than they have in many years.

For an unfortunate few, however, vision worsens or is lost after
surgery. Infection sometimes sets in. Bleeding or retina detachment may
develop., The truth is, many complications could be avoided if second
opinions became routine. 1In addition to Preventing unnecessary operations,
second opinions can only improve the chances of identifying high-risk
patients before surgery. |

The Ocala Eye Surgeons endorse modern implant surgery. In fact, as
Ocala's only Board Certified eye surgeons, we use the latest techniques to
perform most of the cataract operations in this area. But when should a
cataract-clouded lens be replaced with an IOL? The answer varies with each
patient, though we know it is no longer necessary to wait for the cataract
to "ripen.” Some patients should have surgery sooner than others. If
their work or other interests require keen eyesight, early cataract removal
may be necessary.

The main point is this: Cataract surgery is not *simple,® no matter
what anyone tells you. All surgery carries risks, and eye surgery is no
exception. No one should rush into cataract surgery on a spur-of-the-
moment decision. It isn't like buying a new dress or hat.

We encourage you, your spouses and friends to do as our new public
service message in the Yellow Pages will advise: "Open Your Eyes (You Have
Only Two)...and Get A Second Opinion!®



THE OCALA
EYE SURGEONS

Donatd L. Smith MD
Gordon C. Schwenk MD
Medicare Pasticipating
Physicians
Board Certified
thalmologists
-5183
1-800-342-2530

SPRING 1988

Dear Friends,

CATARACT CAMPAIGNS
HEATING UP

it's that time again. Everywhere you look a politician is trying to
sell you his services. This year, something else has been added. Next to
the politician's campaign ad is one from soieone who wants to pluck out
your cataracts.

This year, more than ever before, you are seeing expensive television
commercials and colorful advertisements selling the services of cataract
"specialists.” Many of those you see advertising have given up the broader
practice of ophthalmology to concentrate primarily on cataract removal.
These doctors have chosen to concentrate on the most lucrative part of the
field. Some of them even advertise "free" surgery to entice new patients.
When you get there, you usually find out that "free" means they accept
Medicare assignment, just like most other doctors. No one spends thousands
of dollars on advertising just so they can work for free.

Cataract surgery is one of the most reliable, safe operations available
today. A patient can walk in for surgery in the morning and be home in
time to watch the afternoon soap operas. "Magical,” "miraculous,”
*unbelievable® are the words patients most often use to describe the
improvement in their vision created by a modern cataract operation. From a
patient's point of view, words can't express the.gratitude most of them
feel for the doctor who has restored their eyesight. From an eye surgeon's
point of view, removal of cataracts is the most profitable kind of eye
surgery today.

It takes a great deal of knowledge and skill to perform cataract
surgery. 1If you think "knit one, pearl two" is close work, try tying knots
(stitches) with thread thinner than human hair under a powerful microscope.

But similar delicate skills are required for laser surgery, for correcting
*crossed" eyes, and for all the other services ophthalmologists perform.

The Ocala Eye Surgeons continue to provide a complete range of eye care
and eye surgeries, using the most modern equipment, facilities and .
techniques. We do no advertising, except in the yellow pages. Call us old
fashioned, but we still rely on you, our current and past patients, to
spread the word to new patients. We've built our reputation one patient at
a time, and that seems to be working for us.



NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

June 20, 1988

Senator John Heinz

Russell Senate Office Building
Room 277

Washington, DC 20510

Dear Senator Heinz:

At its meeting on June 4, 1988, the North Carolina State Board of
Examiners in Optometry reviewed the testimony of Walter Wright,
M.D. of Kinston, North Carolina (appendix 1), given before your
committee, the Senate Special Committee on Aging, on Monday, May
23, 1988, in Philadelphia. The Board was also presented with
copies of the written testimony as submitted by the other
witnesses whose names appear on the enclosed witness 1list
(appendix 2), as well as a transcript of the NBC TV May 23, 1988,
the Today Show on which you were interviewed (appendix 3).

Based upon its review of the testimony before your committee, the
Board assigned its special counsel, Eugene Boyce of Womble,
Carlyle, Sandridge and Rice, to investigate matters of substance
arising from information relative to conduct by licensees of this
Board which if true involve probable violations of state or
federal law or the duly adopted regulations of this Board.

While we intend to investigate all of the allegations made in Dr.
Wright's testimony, as well as the material contained in the
"casebook" he presented and which you accepted as part of record
of the hearing, the Board determined that its special counsel
should concentrate his efforts initially on the allegations by
Dr. Wright as contained in paragraphs 3, 5, 9, 11 and 12 of his
testimony (appendix 1). We will share our investigation results
with the N. C. State Board of Medical Examiners insofar as
medical doctors are involved.

It should be made clear for the record that your reference to
"turf fights at the state 1level between the boards of
ophthalmology and the boards of optometry” on The Today Show
(appendix 3 page 2) is incorrect. There are no state boards of
ophthalmology. Ophthalmologists, as physicians, are licensed in
every jurisdiction by the state board of medical examiners in the
same manner as are all physicians and are granted the same
license. There is no specialty licensing of medical doctors by
any state for any of the medical specialties. Optometrists are
licensed in the practice of optometry by the state board of
optometry in every jurisdiction. Further, in most if not all
jurisdictions, those persons licensed to practice optometry are
exempted from the practice of medicine in the practice of
optometry and those persons licensed to practice medicine are
likewise exempted from the practice of optometry in the practice
of medicine.

N .
The confusion of state boards aside, this board would like to
take issue with your statement on the Today Show that the
"federal government has to step back in and do what the state
boards are basically unable to do, and that's set these
standards". 1In the State of North Carolina, there is a standard
consistent with quality of care in cataract surgery as well as in
post-cataract surgery care and following. We submit that there
is a policy that addresses an acceptable standard of care that
involves post-operative care and following of cataract surgery
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patients by optometrists that is consistent with quality of care
that has evolved over the past number of years that has been
ruled upon by the North carolina Board of Medical Examiners, the
North Carolina State Board of Examiners in optometry, the
Attorney General of North Carolina, and the Health Care Financing
Administration. Further, these standards are consistent with
applicable federal and state law that govern the practice of
medicine and the practice of optometry; the reimbursement for
services of both physicians and optometrists; and the federal and
state freedom of choice laws.

We are enclosing for the record the following documents to
substantiate the fact the issues raised by the participation of
optometrists in patient care, particularly as this participation
relates to pre-surgery diagnostic examinations and the post-
surgical care and following of cataract surgery patients have
been addressed by the proper regulatory authorities and an agreed
upon standard of care ruled upon:

1. Letter of Bryant Paris to Eugene Stead, Jr., M.D. dated
September 5, 1985 relative to a motion adopted by the North
carolina Board of Medical Examiners relative to the "view"
of the Board on post-operative care and following of
cataract surgery patients (appendix 4).

2. Letter of John D. Robinson, 0.D., Secretary of North
carolina State Board of Examiners in Optometry, to Bryant
Paris dated September 19, 1985 (appendix 5).

3. Letter of John D. Robinson, 0.D., Secretary of North
carolina State Board of Examiners in Optometry, to Bryant
Paris dated October 4, 1985 (appendix 6).

4. Letter from North Carolina State Board of Examiners in
Optometry to all licensees dated October 10, 1985 (appendix
7).

5. Ruling by North Carolina Attorney General relative to
noptometrists, post-operative care of cataract surgery
patients, practice of medicine" dated August 6, 1986
(appendix 8).

6. consent Order entered by the North carolina Board of
Medical Examiners and agreed to by Steven M. White, M.D. on
September 13, 1987 and signed early October, 1987 (appendix
9).

7. Memorandum from the Board of Optometry to N. C. licensed
optometrists and other interested parties relative to post-
operative care and following of cataract surgery patients
dated March 16, 1988 (appendix 10).

We would urge that you and your staff carefully read and review
these documents along with the testimony given before your
committee May 23 and particularly that material submitted in the
ncasebook" submitted by Dr. Wright and its covering preface which
bore the names of Scott P. Bowers, M.D. and wWalter Wright, M.D.
as the signators. You should particularly review the charges and
threats of litigation contained in Dr. Bowers' letter to Mr. A.
P. Walsh at Prudential Medicare dated February 5, 1986 which was
a part of this casebook.

Additionally, we have been furnished a video tape of Dr. Bowers'
testimony before the Senate Consumer Protection and Professional
Licensure Committee of the Pennsylvania legislature in late July
or early August 1987 when he appeared in opposition to the bill
that would allow the use of therapeutic drugs by optometrists in
the State of Pennsylvania. Following his testimony and
questioning, Senator John Shoemaker, a member of the Committee,
asked Dr. Bowers if he would submit documentation as substantive
evidence to support the allegations made in his testimony before
that Committee, particularly as the testimony related to
unnecessary surgery, malpractice litigation and other charges of
alleged unlawful or unethical conduct by both physicians and
optometrists in the State of North Carolina. Enclosed is a
letter dated August 27, 1987, from Dr. Bowers to Senator John
Shoemaker (appendix 11), which this Board received on September
17, 1987. This letter like the preface to the casebook attempts
to explain away the lack of documentation or credible evidence to
support the allegations of unlawful or unethical activities. To
the best of our knowledge, the Senate Consumer Protection and
Professional Licensure Committee has not been furnished any
additional information or any "valid and verifiable statistics
regarding the rate of medical malpractice among high volume
surgeons” referred to in Dr. Bowers' letter.



106

We would like to state for the record that Dr. Bowers hag a long
and continuing record of publicly presenting allegations of
fraud, kickbacks, mismanagement, malpractice, unnecessary surgery
and other unlawful behavior on the part of botq ophthalmologists
and optometrists without supporting documentation or witnesses.
We have not been able to document any of these charges or
allegations made over a period of several years as substantive or
truthful at this point in time. oOur special counsel, Mr. Boyce,
is currently engaged in taking depositions as a result of public
allegations made in a malpractice law suit that has been filed
wherein an optometrist is alleged to have knowingly participated
in the referral of a patient for unnecessary surgery. Dr. Bowers
is one of several physicians he wishes to depose in this matter
given clearance by the Courts on an issue of patient-doctor
confidentiality that has been raised by the attorney for the
plaintiff who alleged that she had unnecessary surgery.

Finally, we would like to express our concern at your apparent
willingness to accept as fact and to express an opinion that
quality of care, as its relates to cataract surgery, can be
quantified by simply declaring that if the optometrist is limited
in the referral as well as the post-operative following, and the
ophthalmologist excludes optometric participation in the care of
the patient for some unstated period of time, then quality of
care is somehow assured or enhanced. You seem to be saying that
in the instance where the optometrist is involved in that
patient's care immediately prior to or shortly following surgery,
that this indicates an inappropriate standard and a poor quality
of care. In our opinion you could not be more wrong. Neither
you or the federal government will ever be able to address
quality standards by such arbitrary means.

No one should be more interested in the successful outcome of a
surgical procedure - thus the highest standards of quality of
care - than is the optometrist who makes the referral. It is he
who puts his professional reputation on the line within his
practice and his community whenever he makes a referral -
whatever the reason. Poor surgical results or compromises in
good patient care as could be evidenced by incompetent post-
operative follow-up care would have just as a disastrous effect —
if not more of an effect - on the optometrist's practices than
on the practice of the ophthalmologist. And, we would hasten to
point out, that there can be no legitimate claim by Dr. Wright or
Dr. Bowers or Dr. Stokes who testified for the American Acadeny
of Ophthalmology that ophthalmology is any more interested in
good patient care than is optometry. Economic incentives that
are provided by the system of reimbursement can lead an
individual to place his or her economic welfare above that of the
patient. Unfortunately, there are those who exploit both the
system and the patient and it is our duty to weed them out. We
accept this responsibility.

Our interest in gquality of care and acceptable standards of
practice is ongoing and we have no problem with objective and
unbiased studies that would fairly evaluate what is happening
today in the field of eye care, particularly as it relates to the
issues of alleged kickbacks or the quality of care of patients.
However, any study that is made should encompass a review of
patients who have been operated upon by a broad sampling of
ophthalmic practices, that would include both "high volume®, "mid
volume®”, and *"low volume" surgeons; and those who do all the
post-op following and those who don't, but rather refer the
patient back to the referring optometrist for follow-up care. We
would submit that initial studies could be done effectively and
affordably by simply reviewing Medicare reimbursement claims for
a range of cataract surgery patients over the past three or four
years with a special look at those patients who have had
secondary and tertiary surgeries that could indicate
complications or problems with the initial surgery. The number
and types of complications should be evaluated in both "high
Xolzﬁi", "mig Xolumg", agd "low volume®” surgical practices. To
] s wou e a feasible method t i
quality of casen. o at least begin to quantify
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The committee should be interested in the surgical statistics we
obtained from Prudential Medicare (appendix 12) a year ago
relating to the number of cataract surgeries in North Carolina in
1985 and 1986. These figures are especially significant if one
will accept the fact that extracapsular cataract extraction
(procedure code 66984) with IOL implant is now considered the
state of the art, thus the acceptable procedure that is performed
on the vast majority of patients today. With extracapsular
extraction being the accepted standard then the intracapsular
cataract extraction has become an inappropriate standard of care
in all but the small minority of cases where extracapsular
surgery might be contraindicated. Historically it should be
noted that in the early 1980's only a hand full of surgeons in
this state and relatively few in the nation were doing the
extracapsular procedure with the posterior chamber implants.
These surgeons were the pioneers in implant surgery and the first
to develop a high level of skill in performing the procedure.
In this period covered by Medicare statistics in North Carolina
without significant change in either the total numbers of
cataract surgeries or in the numbers of surgeons doing cataract
surgery in 1986 and 1987, the total number of each procedure ,
i.e. intracapsular vs. extracapsular changed dramatically with
the intracapsular procedure dropping from 17,459 in 1985 to only
1753 in 1986 while the number of extracapsular surgeries
dramatically increased from 6,865 in 1985 to 23,630 in 1986.
Prudential Medicare was unable to determine how many of the
extracapsular procedures represented'phtients with posterior
chamber implants vs. those with anterior chamber implants;
however, the number could be quite revealing. The early anterior
chamber lenses were easier for the inexperienced or lesser
skilled surgeon to implant but the risk of complications is much
greater. It was fairly apparent early on in implant surgery that
the posterior chamber implant was superior and offered a
significantly less chance of complications in the long term.

since it is universally acknowledged that the surgical skill
necessary to perform extracapsular surgery with a posterior
chamber implant is greater than that needed for the earlier more
frequently performed intracapsular surgery with or without a lens
implant, one must be curious as to how fast these skills were
acquired in this state by so many surgeons.

Senator, you are correct when you refer to the controversy
between ophthalmology and ophthalmologists and between
ophthalmology and optometry as "turf battles" and we have no
problem with this terminology in the strictest sense of the term.
The fact is that optometrists are providing an expanding range of
services and care to patients and in areas that were
traditionally looked upon as the province of medicine. We are in
an era of vastly expanding knowledge and technology and optometry
is very much a part of this expansion. If we moved back a mere
20 years, 80 to 90 percent of the armamentarium utilized in the
health delivery system today would not be available.

We would respectfully ask that this letter and its enclosures be
made part of the record of the hearing before the Senate
Committee on Aging. 1f there are questions or if you need
additional information following your review of the submissions
on the part of the Board, please feel free to contact me at the
address below.

For the North Carolina State Board of Examiners in Optometry, I
am

4 .
J /ﬁ’incere Y,

i
/

John D. Robinson, 0.D., Secretary
P. O. Drawer 609

Wallace, N.C. 28466

(919) 285-3160

Enclosures

cc: Board, Attorney, Special Counsel
NCSO0S Officers, Trustees
AOA Officers, Trustees
IAB Officers, Board of Directors
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Item 5
Q mega Health Services, Inc.
June 20, 1988

The Honorable John Heinz

Ranking Member

U. S. Senate Special Committee of Aging
628 Hart Building

Washington D.C., 20510

Dear Senator Heinz:

Enclosed is testimony for the field hearing on Kickbacks in
Cataract Surgery. There are separate statements from James A.
Bruce, M.D. who is our National Medical Director and from Allen
J. Blume, 0.D. and myself.

We welcome this opportunity to provide testimony for the
record and believe that .you will find our viewpoint somewhat
different from those previously obtained. If there are
additional questions, please contact us.

Thank you.
espectfully yours,
Robert Qualls
President and
Chief Executive Officer
RQ:jai

Enclosure

TESTIMONY FOR THE RECORD

JAMES A. BRUCE, M.D.

I am James A. Bruce, M.D., an ophthalmologist in practice in
Jackson, Mississippi. After reviewing the testimony given your:
committee in Philadelphia, I find my experience with a practice
management company fundamentally different from the view you
received at that meeting. For this reason I appreciate the
opportunity to present my view of Optometry and Ophthalmology and
how their relationship affects illegal activity. The interface
between Ophthalmology and Optometry is a complicated interaction
of two health care disciplines which have overlapping interests.
Hard feelings, poor communication, and misunderstanding have been
rampant on both sides. I feel this hostility causes some
patients to receive less than optimal eye care.
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In 1935 organized medicine declared any relationships
between ophthalmologists and optometrists unethical. The
subsequent history of competition, misunderstanding, and open
warfare is familiar to all of us. The recent battleground has
been in the state legislatures with optometry trying to expand
its practice scope through legislation. The lack of clear cut
lines of communication, varied state laws, and Governmental
involvement have further increased conflicts between the
professions. Most Ophthalmologists feel Optometry lacks
adequate training and is trying to legislate itself into the
practice of medicine. However, we in ophthalmology have been
guilty of impeding the educational interchange between
ophthalmology and optometry. Any formal association with
optometry causes one to be ostracized. A more realistic
educational system would encourage mutual respect for each
profession's unique abilities. I feel this would stimulate a
more rational referral system. Most people agree
Ophthalmologists are the logical group to provide secondary and
tertiary eye care. However, Optometry is a well founded
profession and represents a valuable national resource.
Rightfully utilizing optometrists as primary eye care providers
in our national health care system would benefit the patient -
population of this country. 1 feel the proper use of this
resource is being jeopardized by the actions of the fanatics of
both sides.

The optometric profession is presently improving the
educational curricula to include more diagnostic and treatment
services. They will continue to try to enlist the aid of
ophthalmologists in teaching the heart of Ophthalmology:
examination, evaluation, and diagnosis of patients with eye
disease. More states allowing the use of diagnostic and
therapeutic drugs will probably stimulate them to adopt new
respongibilities. It might even lead to redefinition of the
practice of optometry to include areas now considered the
province of medicine. At present any ophthalmologist trying to
help with the education of optometry is ostracized completely
from the ophthalmic community. A recent Harvard study found that
our population is aging. At present there are 29,000,000 people
over age 65 in the United States. This group will grow to
39,000,000 in the year 2000. I understand that 70% of eye care
professionals in this country are optometrists. They care for at
least 50% of all eye patients. This, in conjunction with
ophthalmology logically providing the secondary and tertiary eye
care, makes it imperative, in my view, to develop a better
relationship between ophthalmology and optometry.

Presently a maldistribution of eye care professionals exists
with the concentration of ophthalmologists in cities and
optometrists in smaller towns. Optometry and ophthalmology are
now faced with corporate competition. Attempts to squeeze
organized medicine occurs from the "alphabet® groups --IPA's,
HMO's, etc. These changing economic facts, the erosion of the
patient base, and government encouragement have led to increased
competition. 1In this environment any relationship involving
optometry and ophthalmology is immediately suspect by militants
on both sides. I believe successful relationships between
ophthalmologists and optometrists are those based on mutual
respect and are not simply on economic gain. Most surgeons still
gain large referral bases by surgical excellence. Their tendency
is to treat the referring doctor with the respect due another
professional and not the condescending manner most
ophthalmologists encourage.

Optometry and Ophthalmology are presently on a collision
course. It is my contention that time is running out for the
cooler heads in the two professions to make an accommodation.
With this in mind, I decided to associate myself with an effort
to change the aura of hostility, misunderstanding, and poor
communication. 1In addition I hoped to expand myself
professionally, personally, and economically.

This brings me to Omega Health Systems, a management
company, and my association with them. Our purpose is to
demonstrate that a close, truly ethical, working relationship
between ophthalmology and optometry can occur beneficially to all
parties. Remember, at least 50% of patients enter the eye care
system through Optometry. I simply can't advocate a system
which withholds important information in an attempt to hold a
profession hostage thus jeopardizing patient care. However, I
also can't heartily support a system allowing legislative
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upgrading without educational preparation for the increased
responsibility. The patient must come first - anything less and
we will fail. I believe many ophthalmologists would help improve
the educational opportunities for optometrists if professional
isolation didn't result. I believe the distorted view of the
proper relationship between ophthalmology and optometry comes
largely from people speaking in their own self interest.

Although I too can not eliminate all bias, I sincerely
believe I am presenting another legitimate side of the argument.
My experience with Omega Health Systems is much different from
that experienced by Dr. Pomerance with his management company and
practice. I too have a managed practice (by Omega Health
Systems), an optometrist in practice with me, and an optometric
resident. We have about fifty to sixty referring optometrists.

I had similar experiences with the organized ophthalmic community
when I opened this practice. From this point on, however, our
experiences diverged dramatically. My contract specifies that
all decisions involving medical care, scope of practice, and
specific care is not only my right but my direct responsibility.
 and I alone, choose the site of care for all patients limited
only to a certified medical facility. No one has ever tried to
influence this process in the two years of my association. The
optometrists that I have dealt with seek optimal care for their
patients and economic considerations aren't the pivotal factor in
their referral. Many of the investors in our clinic have not
sent any patients to our clinic in the two years of operation.
The complaints I receive are typical of a referral practice.
None have involved the type of interferences cited by Dr.
Pomerance in his experience with his group. I feel he became
isolated through his own actions instead of being the victim of
any devious system. He abandoned his practice without notice to
anyone, including patients and referring doctors. I suggest he
should expect the whole medical community to have doubts on his
dependability after this action regardless of grievances.
Appropriate notice to patients, workers, management, and referral
sources seems mandatory in the medical care field.

While I personally believe that many optometrists are
competent to recognize post-op complications, the surgeon has
specific responsibilities which supersede other considerations.
The patient deserves to expect the surgeon he chooses to
supervise his pre-operative care, surgery, and recovery.
Specifically, I select the surgical timing, choose the implants,
make the surgical decisions, and develop the treatment plans for
our patients. Omega Health Services expresses no expertise in
the area of medical treatment and exerts no influence on my
decisions in this area. In our routine the patient returns to
my clinic for follow-up on the first post-op day, the first week,
the sixth week, the third month, and any other time his post-op
recovery would indicate. Some of the referring optometrists
choose to see the patient on the third and ninth week visit.
Some. choose for us to perform all post-op care. We had one
patient recently who developed pain in the ninth post op day and
demonstrated the integrity of our concept. He initially called
his local optometrist, a long time friend, because he had a long
term good relationship with him. fThis optometrist, having
received post-op care courses from us on several occasions,
immediately recognized that endophthalmitis was a possibility.
He virtually forced the patient to come to our clinic at eleven

o'clock that night. oOur optometric director called me
immediately after examinig the patient. I evaluated the patient
and instituted the appropriate therapy for the patient. Our
preparation and education worked as envisioned in our network.

We can empathize with the patients presented to your
committee who lost their eyes to endophthalmitis. It is unfair,
however, to indict an alternative health care system on this
unfortunate occurrence often uncontrolled in spite of all
therapy. Endophthalmitis is a devastating occurrence in eye
care. Any truthful ophthalmologist will report that it is
difficult to control, often relentless in its progression, and
destroys most eyes in spite of timely diagnosis and treatment.
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In the late seventies and eighties the government set in
motion a series of events to stimulate competition in medical
practice. while some abuses have obviously developed in the
system, it has been overwhelmingly good for the public. We have
just begun to rely on specialization and teamwork for more
efficient care. Of course this requires skillful and well
trained team players. Presently many alternative delivery
gystems are being tested. We must evaluate them without
prejudice to establish which system preserves fundamental ethics
(good patient care) without regard to economic return. We are
indebted to the entrepreneurial ophthalmologist for showing us
that secondary level care can be efficient, cost effective, and
appreciated by the patient. Surgeon performing the most surgery
usually are more proficient than the occasional operator. 1In
1984 some predicted that the “"high incomes" generated by "high
volume™ surgeons would result in the lower fees for cataract
surgery. We have seen reductions in cataract fees in both of the
last two years. Unfortunately, this does have a devastating
economic effect on low volume surgeons. The outrage intensifies
when the ophthalmologist with a more traditional, less surgically
oriented practice, loses his surgical and referral base to those
who are trying to accomplish a successful interface between
ophthalmology and optometry. This causes him to develop a
distorted outlook on any alternative delivery system.

Anytime a financially lucrative field is in turmoil a few
charlatans will step in and use the opportunity for profiteering.
However, many traditionalists are using this as an excuse to
recommend stifling the growth of any alternative health care
system. If they accomplish this goal, those disposed to illegal
or abusive behavior would still be able to abuse the traditional
system. A crooked physician is no different from any other
crook, 1In my estimation we should prosecute those abusing the
system by activities clearly illegal, such as double billing and
billing for procedures not performed. We do not try to stop
trading stocks on Wall Street because we find a crooked broker.

The technical advances in ophthalmic surgery accelerated
after the Federal Trade Commission encouraged entrepreneurial
activity a few years ago. During this time, when financial
rewards were present for successful entrepreneurs, we have seen a
marked technical advance in ophthalmology. For years those
already established in medicine have tried to make it very
difficult for advances to occur. An example is the intraocular
lens. This fantastic device was first implanted in England in
1948 by Sir Harold Ridley. The technology smoldered until the
mid seventies when a few entrepreneurial ophthalmologists in the
United States espoused it. 1In its early development,
traditional ophthalmologists criticized anyone using these
devices. Now over 958 of eyes receive intraocular lenses after
cataract surgery. Now almost all are now done as outpatients and
in 1973 the hospital stay was usually a week. Ilasers,
phacoemulsification, and refractive surgery are other examples in
which early users suffered abuse. My point is that often
organized medicine overstates the negative motivation of those
exploring new vistas.

1 certainly hope you will address only those truly abusive
practices and give us a better definition of legal and ethical
behavior. You can get no one to define legal and ethical
boundaries except those with severely biased positions. In a
gimilar vein an undefined atmosphere of acceptability in the area
of marketing, practice management, networking, and other areas of
professional interaction leave the programs open for abuse both
intentional and unintentional. Hopefully, programs like ours
encouraging close cooperation between ophthalmology and
optometry will initiate respect and understanding between these
professions. 1 sincerely hope no official blockades will be
instituted. Today health care is very costly to this country
and is a big business (10% of the gross national product). Health
care has become a primary target for expense reduction by the
government precisely because of this. We should encourage
honest competition, even though many of us might suffer in the
beginning, because it ultimately produces the best system.

Given the many forces, both external and internal, exerted
on the two professions, is it possible to develop an eye-care
delivery system that establishes and recognizes a role for the
optometrist and the ophthalmologist? Obviously, it will not be
an easy task, but I believe cooperation and education make it
possible and desirable. Thank you for allowing me the
opportunity to include my thoughts on this subject.
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TESTIMONY FOR THE RECORD
MR. BOBERT QUALLS, PRESIDENT
ALLEN J. BLOME, 0.D., NATIONAL OPTOMETRIC DIRECTOR
OMEGA HEALTH SYSTEMS, INC.
7770 POPLAR AVENUE
SUITE 105
GERMANTOWN, TN. 38138

TESTIMONY FOR THE RECORD

OMEGA HEALTH SYSTEMS, INC.'s perception of the problems associated with
Medicare Reimbursement.for Post-Operative Services following Cataract Surgery
is based on our viewpoint as a management company involved in the ophthalmic
surgery business., We maintain the basis of the current problem relates
directly to historical events that have occurred within the professions.

OUR COMPANY

OMEGA HEALTH SYSTEMS, INC. (OMEGA) is in the business of managing the
practices of ophthalmologists. Surgical and medical ophthalmology is provided
at Omega managed "centers" with primary vision/eye care provided by referring
optometrists. The company's activities involve the coordination of both
optometric and ophthalmological services to establish an integrated eye care
system that provides quality primary, secondary and tertiary care efficiently
and cost effectively.

Omega's managed practices are beneficial for ophthalmologists,
optometrists and their patients. Ophthalmologists provide medical
ophthalmology and ocular surgery without the burden of routine primary eye
care. This allows the surgeon to practice ophthalmology at it's highest
level. Optometrists enjoy dependable, quality medical and surgical support
while working in a cooperative manner with ophthalmology. 1In our system the
real beneficiary is the patient. They are provided a total eye care program
which is carefully monitored through all stages of treatment. Additional
benefits include lower cost for quality care and less disturbance of the
patient's normal routine.

In Omega Eye Care Centers network optometrists are under no obligation to
refer to the center. In most centers there are optometrists who do not use
the center's ophthalmological services. On the other hand, there are some
network optometrists who refer exclusively to the center. In our experience,
proper patient care has been the foremost consideration demonstrated by our
network optometrists.

All medical decisions are the sole respomsibility of the surgeon. The
ophthalmologist has the first and last word in reviewing any preliminary
diagnosis and in selection of appropriate treatment or surgery. This right
and responsibility has never been questioned by either Omega Health Systems,
Inc. or the referring optometrists at any of our centers.

Regarding post-operative care, network optometrists in our centers
participate to varying degrees based of mutual agreement between the surgeons
and referring doctors. Our ophthalmologists are under no obligation to permit
referring optometrists to provide post-operative care. None of our network
optometrists are involved in post-operative care until they have completed the
necessary training and review by the attending surgeon. Our education and
training procedures involve lecture and grand rounds participation at the
clinics to insure adequate clinical exposure to specific post-operative
complications. These educational efforts are designed and implemented at each
center by the medical director (ophthalmologist).

BACKGROUND




113

Historically, ophthalmology and optometry bave been involved in "turf
battles" and economic conflicts. This confrontation developed in part due to
areas of overlap in the services they provide. Due to the nature of each
profession’s individual services optometry has served as the major
medical/surgical referral rescurce for opbthalmology. Traditionally,
ophthalmology has been inclined to treat referral relationships with optometry
in either a disrespectful or unprofessional wancer. Many ophthalmic surgeous
accepted referrals from optometrists while at the same time treationg
optometry in a disparaging fashion. This in is contrast to the prevailing
attitude in normal referral relationships between other health care providers
vhere the consulting physician supported the referring physician in the most
professional manner possible. The wutual support and respect between
referring doctors who share in the care of patients has never been referred
to as unethical or illegal. In fact cordial and cooperative iantra—profession
referral has been the most effective, integrated and efficient method of
providing total care. This type of referral relationship did not have an
opportunity to develop between ophthalmology and optometry because
ophthalmology refused to accept optometry as a legitimate health care
profession.

The referral relationship between the eye care practitioners varied from
a very professional interaction to outright refusal to acknowledge or respond
to referrals. This has been manifested in many cases by a condescending
attitude on the part of the surgeon. Some militant surgeons in this
confrontation resorted to badgering patients suggesting they should not have
consulted an optometrist initially. In wost cases ophthalmology has been
inclined to treat the consultation as a terminal referral. Many have beea
unwilling to return the patient to the referring optometrist following
treatment. Rather the surgeon was often inclined to suggest they should
provide all subsequent primary care themselves. The resulting loss of the
patient by the optometrist has further beightened the climate of mistrust and
suspicion on the part of optometry. Furtbermore, ophthalmology opposed any
improvement or expansion in the role of optometry in the health care system
delivery system. In spite of this opposition optowetry has successfully
expanded it's role in the eye care arena. Optowetry has gained the legal
privilege to diagnose and treat eye disease in 23 states. Current trends
suggest this re-definition of optometry will continue and ultimately will be
universal in all states. Optometry's expansion has resulted in increased
ophthalmological concern with the goals and aspirations of optometry. These
events have further increased the dissension between the two professions,
particularly in the winds of the more militant members of each group.

Concurrently, there has been a surplus in the production of
ophthalmologists and optometrists exceeding the increase in the aging
population. This results in a decrease in the number of patients per eye care
practitioner thereby increasing the cowperitive pressures botb within and
between the professions. Coupled with the surplus of eye care practitionmers,
historical "turf battlea™ aund mutual distrust, there have been dramatic
technological advances in eye surgery. This has altered the manner in which
cataract surgery is viewed by ophthalmologists, optometrists and the general
public. These exiating factors, combined with an aging population and
increased medicare reimbursement, have created the.potential for marked
changes in the delivery of ocular surgery, particularly cataract surgery.

THE SITUATION TODAY

Specifically, surgeons, optometrists and cataract patients are much more
apt to embrace cataract surgery today than 10 - 15 years ago. Before the
marked advances in cataract surgery (particularly intraocular lens
implantation) the doctors were core hesitant to recommend surgery until
visual impairment was quite severe. Patieuts were also more reluctant to
pursue surgery due to experiences related by frieuds encountering some marked
adverse effects associated with such surgery.

With the advent of improved surgical procedures, improved visual
rehabilitation following implantation procedures and reduced adverse effects
or complications, the visual outcome following cataract surgery has been
significantly enhanced. When these events were combined with increased
reimbursement for cataract surgery the climate for aggressive entrepreneurial
surgeons to develop marketing programs to increase their surgical case loads
was complete. The eatrepreneurial surgeon correctly identified that
traditional ophthalmology/optometry referral relationship and attending
injustices shown optometry in the past was an area they could capitalize on
and increase their surgical patieant base. By developing a professional
relationship based on mutual respect and confidence they were successful in
correcting the previous injustices displayed by ophthalmology to optometry.
In all fairness, OMEGA suggesta these entrepreneurial surgeons were prompted
by ethical and professional motivation and not simply economic greed. In our
opinion these surgeons were wotivated to increase their surgical case load in
the interest of perfecting and emhancing their surgical proficiency and
technique, They were primarily interested in improving cataract extraction
procedures and the visual welfare of their patieants. Of course increased
surgical case loads improved the revenues of their surgical practices.
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As these physicians analyzed the medical and surgical market place they
correctly concluded that optometry was a viable component in development of a
large surgical practice. These individuals reasoned that by treating
optometry in a dignified and professional manner the opportunity existed to
develop an alliance with the profession. When they recognized optometry
controlled approximately 50 - 70% of the primary eye care market it was self-
evident optometry was a viable element in their marketing plan. Furtherwore,
these physicians reasoned that by assisting in the develppment and enhancement
of optometry through support of their educational efforts through residency
training, externships and grand round rotations optometry's support would be
enhanced.

We contend the wmotivation in most cases was to improve patient care and
enhance the profession of optometry while increasing their surgical revenues.
We submit, none of these motivations are necessarily unethical or illegal.

All specialty areas within medicine, including ophthalmology have
traditionally marketed their specialty to the rest of the medical community by
development of referral bases among other medical practitioners. The major
difference in the case of optometry/ophthalmology was certain
ophthalmologists were now directly courting optometrists via the same
professional methods previously reserved for inter-medical referral
relationships.

Due to changes within the entire health care delivery system, health care
management companies expressed an interest in the area of surgical management
of cataract patients. Management companies analyzed the unique nature of
existing medical/surgical referral relationships between optometry and
ophthalmology. These organizations concluded they could play a role in
improving the interface between the eye care practitioners while providing
quality and cost effective eye care to large segments of the population.
Several management companies have developed formal relationships between
selected surgeons and optometrists known collectively as networks. These
management companies and their networks have enjoyed varying degrees of
success depending on several factors within each market place,

When formsl relationships surfaced in competition with informal
relationships developed by entrepreneurial ophthalmologists several
competitive factors evolved. The most controversial factor and central to
this entire issue involved sharing post-operative cataract care between the
surgeon and the referring optometrists. Due to the competitive climate both
entrepreneurial surgeons and management companies initiated the promotiom of
post-operative care by optometrists.

The fact HCFA had traditionally bundled the reimbursement for these
services in a global fashion-allowed the potential for abuse and questions
regarding ethical referral relationships. Omega Health Systems, Inc. contends
most of the informal as well as the formal networks are designed to operate in
an ethical and professional manner where quality patient care and legitimate
reimbursement billings are adhered to without deviation or deceit.
Unfortunately, there will always be some individuals or groups who take
liberties with rules and regulations. Omega Health Systems, Inc. does not and
will not endorse or support illegal activities or kickbacks. If individuals
or management companies are found in violation of wedicare/medicaid fraud and
abuse regulations they should be investigated and prosecuted through the
courts. It is our conviction that any form of kickback or financial gain used
as an inducement for referral can not be condoned mor tolerated.

It is our contention that primary care, including the diagnosis of
cataracts, is within the domain of the referring optometrist. Pre-operative
evaluation of the patient, including decisions regarding timing of surgical
intervention is the responsibility of the attending surgeon. In our opinion,
the follow-up post-operative care of the cataract patient may include
appropriate roles for both the attending surgeon and the referring
optometrist. The decision of who should provide the follow-up care should
not be related to turf battles between ophthalmology and optometry. 1In fact,
the question of which professional should provide the post cataract follow-up
care has nothing to do with the question of whether or not optometry is either
qualified or legally allowed to perform this service, HCFA has ruled as far
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back as 1980 that optometry could provide post-operative care. In 1986 HCFA's
ruling was expanded to include utilization of optometry as a primary physician
for all services medically necessary and allowed by optometric statute. The
fundamental issue should involve what the patient desires and deserves from
their attending surgeon. Omega contends the surgeon has the responsibility to
examine their surgical patient the following day and in one week. The surgeon
also deserves the opportunity to evaluate the surgical outcome and critique
their surgical techniques 6-8 weeks post—operatively. In the interest of
maiataining the doctor/patient relationship (referring optometrist and their
patient) we advocate the referring doctor examine their patient during their
surgical convalescence and perform a comprehensive evaluation, including
refraction and prescription of lenses at the termination of the post-operative
interval (90-120 days). This has a positive effect for all concerned parties
(patient, surgeon and referring doctors). In effect, this reduces travel and
expense for the patient while at the same time allows re-establishment of the
relationship between the referring doctor and their patient. It also provides
ample opportunity for the surgeou to evaluate and discharge their medical and
and surgical responsibilities.

CONCLUSION

We suggest the issue of kickbacks in post-operative cataract care is in
reality an economic problem within the ophthalmological profession. Militant
ophthalmology is trying to identify this as an issue of quality patient care
which is inaccurate. There are already adequate and enforceable laws to
address illegal kickbacks. There is no question optometrists can provide
post—operative care. The real issue is what is in the best interest of
patient care. We suggest the issue of post—operative care as previously
presented to this committee is in reality, a ruse promoted by some militant
ophthalmologists in an effort to reduce competitive factors affecting their
current practice volume. While we are sympathetic to ophthalmology's
concerns we can not endorse their approach. Rather, we suggest they
concentrate on refining their surgical skills, rethinking their professional
bias and working in a constructive manner with all members of eye/vision care
team. Not only would this cooperation be in the best interest of quality
patient care, but it is our conviction this will result in & reduction in
total eye health care costs. In addition, we believe a clearly defined and
officially supported cooperative interaction between ophthalmology and
optometry would reduce the potential for illegal or unethical practices. We
submit these militant representatives should concentrate on monitoring their

. own members and take the proper steps to eliminate undesirable activities
within their own profession. They should not attempt to place all the blame
on optometry or integrated eye care groups of ophthalmologists and
optometrists as the culprits in health care fraud and abuse.

Thank you for the opportunity to present our position on this critical
health care issue. Our comments are intended to be constructive and provide
helpful insight as you consider this issue. If you have additional questions
please contact us.

Respectfully Submitted: Mr. Robert Qualls and Dr. Allen J. Blume
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. APPENDIX 3.—MATERIAL RELATED TO PATIENT CARE; OPTOMETRISTS

THOMAS €. FITZ, M.0.. PRESIDCNT
HICKORY, N.C

BRYANT D. PARIS, JR,
EXECUTIVE SCCRETARY
SUITE 214, 222 NORTH PLRSON Y.
ALLICH, N.C. 27601
TELCPHONE 8335321

VERSUS OPHTHALMOLOGISTS

Item 1

JACK A KOONTZ 14 D Stcaereay
CRLONVILLE, 5 ¢

BOARD OF MEDICAL EXAMINERS

MEUB(a5 0f Tng BOARD

OF THE “"”““;L?é?':.;.“u'«’fll?_‘li'f.iz‘é?

STATE OF NORTH CAROLINA o T S
sl

September 5, 1985 s e

W.C. 1"OARD OF EYAMIINERS

RECEIVED

SEP 10 1985
Eugene A. Stead, Jr., M.D. IN O
H.C. Medical Society Journal PTOMETRY.
P.0. Box 3910

Duke University Medical Center
Durham, N.C. 27710

Re: Post-operative Care by Optometrists
Dear Dr. Stead:

At its recent meeting, the Board of Medical Examiners adopted a motion to
request that the Medical Society publish the following views of the Board
in the next issue of the Journal.

It has come to the attention of the Board of Medical Examiners that
there are’'a growing number of situations in North Carolina in which
ophthalmologists have entered into arrangements with optometrists
whereby the optometrists refer to the ophthalmologists patients for
cataract surgery and that following such surgery these patients are
.then returned by the ophthalmologists to the care of the referring
optometrists for post-operative care and following. Because it is
the view of the Board that such post-operative care and following
constitutes the practice of medicine, the practice of permitting
persons who are not licensed to practice medicine in the State of
North Carolina to provide such care is specifically disapproved by
the Board.

If you have any questions regarding this matter, please advise.

Bryant\D. Paris, Jr., Executive S
NORTH CAROLINA BOARD OF MEDICAL EXAMINERS

Sincerely,

BDPjr:kb/0541K
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Item 2

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

September 19, 1985

Mr. Bryant B. Paris, Executive Secretary
North Carolina Board of Medical Examiners
222 North Person St., Suite 214

Raleigh, North Carolina 27601

Dear Mr. Paris:

Thank vyou for forwarding to our Board a copy of the letter of
September 5, 1985, from you on behalf of the North Carolina Board
of Medical Examiners to the North Carolina Medical Society
Journal. . The resolution setting forth the view of your Board is
of interest insofar as it relates to the optometrists of North
Carolina generally and to the North Carolina Board of Optometry
which is charged by law with the duty of regulating its licensees
in their practice of optometry.

Although the wording of the motion appears very guarded, the
implication is that there are optometrists who, in performing
w"post-operative care and following" of patients who have had
cataract surgery by ophthalmologists, are violating the laws
relating to the practice of medicine.

If you or the North Carolina Board of Medical Examiners have
evidence of any violation of law, the names and details of such
conduct should be reported to the North Carolina Board of
Ooptometry forthwith so that we may proceed to exercise our legal
responsibilities.

We are advised that the withholding of information of criminal or
statutory misconduct might be deemed an obstruction of justice.
If we do not hear otherwise, we shall assume that neither you nor
your Board possess any evidence of statutory misconduct.

For the North Carolina State Board of Examiners in Optometry, I
am

>ﬂgh D,/ Robinson, 0.D., Secretary
-~07" Drawer 609
Wallace, N.C. 28466
(919) 285-3160

cc: Board, Attorney



NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

October 4, 1985

Mr. Bryant B. Paris, Executive Secretary
North Carolina Board of Medical Examiners
222 North Person St., Suite 214

Raleigh, North Carolina 27601

Dear Mr. Paris:

Our investigation and inquiries have led to the discovery of no
facts and the identity of no licensee of the North Carolina Board
of Optometry relating to any statutory violation in the "post-
operative care and following" of patients following cataract
surgery as alluded to in your letter of September 5, 1985.

We have determined with particularity the scope of what
optometrists do in their post-operative care and following of
cataract surgery patients. The instructions for appropriate
post~surgical care and following appear to be clearly understood
between referring ophthalmologists and optometrists and appear to
be assiduously adhered to by each professional so far as we can
determine.

Please advise us specifically which steps_or activities in the
post-cataract surgery protocol are thought to be inappropriate.
If we do nct hear from you, we shall assume that neither you nor
your Board have any real evidence or actual knowledge of any such
specific alleged wrongful activities. On the other hand, if we

- are convinced that the scope of activity of any of our licensees
you call to our attention is in excess of that proscribed by the
General Statutues of North Carolina, we shall take the
appropriate and necessary steps to terminate the activity and
shall further report to you the identity of any ophthalmologist
found to be aiding and abetting the violation of our laws.

For the North Carolina State Board of Examiners in Optometry, I
am

¢ . D.)Robi n, 0.D., Secretary

W N.C. 28466
~7(919) 285-3160

cc: Board, Attorney
Special Counsel
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NORTH CAROLINA STATE BOARD OF
EXAMINERS IN OPTOMETRY

October 10, 1985
To: All licensees
From: The Board
Re: Post-operative care by optometrists

Enclosed are copies of three letters relative to the issue of post-
operative care and/or following of patients by optometrists of which
the Board feels you should be aware. The letter dated September 5,
1985, sets forth the views of the Board of Medical Examiners and is
intended to publicize their views to the physicians of North Carolina.
On receipt of a copy of this letter, the members of this Board met at
length with its attorneys to review and research the legal issues and
the allegations of statutory misconduct alluded to by the Board of
Medical Examiners. The Board's letter dated September 19, 1985, to
the Executive Secretary of the Board of Medical Examiners resulted
from this meeting and is self-explanatory.

In the meantime, we have conducted investigations and inquiries
pursuant to our statutory responsibilities to determine what, if any,
steps or activities by licensees of this Board in post-operative care
and/or following might be deemed to be inappropriate. The enclosed
letter dated October 4, 1985, to Mr. Paris sets forth the findings of
this Board based on the above referenced investigation and inquiries.

The purpose of this communication is to familiarize every 1licensee
with the issues raised by the post-operative care and following of
patients by optometrists over the last several years as the practice
of optometry has evolved since the enactment of the "therapeutic drug
law" in 1977. At the same time, we would remind each of you that-like
all of the members of the healing arts professions, you have ongoing
moral, ethical, and legal responsibilities to refer those patients who
you have determined are in need of the special skills or competencies
of other practitioners, including ophthalmologists, when it is in the
best interest of the patient to do so. A mutual respect for each
practitioner's special skills and competencies is paramount in good
patient care and should be established at the time of referral.
Further, professional ethics demand that each practitioner's
participation in patient care addresses the ultimate welfare of the
individual being treated.

Finally, we would call your attention to the Optometry Laws

[}
Carolina Including Rules and Requlations of North Carolina Bo
Examiners in Optometry, and most particularly G.S. 90-114, G.

r 4
__________________ S. 80-
118, and section .0100 of subchapter 42E of the NCAC which set forth
the definition of the practice of optometry, the requirements for
prescription and use of pharmaceutical agents, and professional
responsibilities.

If there are questions, please feel free to contact the Board.
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Iten 5

State of North Carolina

LACY H. THORNBURG Department of Justice
ATTORNEY GENIHAL P.0. BOX 629
RALEIGH
276020629

6 August 1986

SUBJECT: Optometrists; Post-operative care of cataract
surgery patients; practice of medicine

REQUESTED BY: Bryant p. Paris, Jr. Executive Director
Board of Medical Examiners

QUESTION: Does post-operative care of cataract surgery
patients by a licensed optometrist constitute
the unauthorized practice of medicine?

CONCLUSION: The procedures identified herein as components
of post-operative care of cataract surgery
patients fall within the definition of
optometry when done by a licensed optometrist
and do not constitute the unauthorized
practice of medicine.

The quesiton presented is whether post-operative care of cataract
surgery patients by a licensed optometrist constitutes the
unauthorized practice of medicine. The question arises from
Medicare regulations and policies regarding optometric services
of aphakia. The regulations and policies allow for surgical
follow—-ip by optometrists provided that the services performed
are within the scope of practice of optometry as determined by
.state law. Related questions concerning ethical considerations
of referral and fee-splitting between opthalmologists and
optometrists were not asked by the Board of. Medical Examiners and
are not addressed in this opinion

Aphakia -is defined for purposes of Medicare as the absence of the
natural crystalline lens of the eye whether or mot an intraocular
lens has been implanted. Opening and entry into the eye is
performed by an opthalmologist who removes the cloudy natural
lens, inserts the prosthesis (artificial lens) and then closes
the entry wound. The opthalmologist examines the eye after
surgery to deterrcine whether the eye is healing without
complications. If there are complications, the patient remains
under the care of the opthalmologist. 1If there are no
complications resulting from the surgery, the patient is
ordinarily released from the care of the opthalmologist. If
there are no complications, the question is whether and within
what limitations an optometrist may provide post-operative care,
such as determining the patient's unaided visual acuity,
examining the eye and its adnexa (the surrounding structures),
performing a slip lamp (biomicroscopic) examination of the
external eye, performing a monocular opthalmoscopic and binocular
indirect opthalmoscopic examination of the internal eye,
determining the intraocular pressure by use of a tonometer,
employing a phoropter (refractor) to determine whether corrective
lenses are necessary for optimum vision, and if so, to prescribe
the proper lens, and other ancillary procedures.

The Board of Medical Examiners submits that since surgery is
excluded from the definition of optometry in G.S. 90-114, post-—
operative care is beyond the scope of practice of optometry
because 1t is part of the surgery exclusion. The Board argues
that post-operative care is a medical matter in that it involves
a full range of complex medical judgments and is an ‘essential
part of the surgery process. The Board continues that the
administration of intravenous fluids and medications.and the
removal of sutures is-beyond the scope of practice of

optometry. This Office agrees with the position of the Board of
Medical Examiners concerning administration of intravenous fluids
and medications and the removal of sutures and believes that the
Board of Examiners in Optometry does not contest these matters.
The Board of Medical Examiners also submits that prompt decision-
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making and use of medication during post-operative care does not
permit collaboration by an optometrist with a medical doetor
which 'is the prerequisite for prescribing medication, other than
topical pharmaceutical agents, by an optometrist.

The Board of Examiners in Optometry takes the position that the
practice..of. optometry as .defined in G.S. 90-114 is a recognized
exception under G:5.90-18 to the ‘unauthorized practice of -
medicine. The Board contends that.pursuant to G.S. 90-114 an
optometrist, within his or her area of specialized practice, ray
examine the human eye and its adnexa by any method; may diagnose,
treat and refer for consultation or treatment any abnormal
condition of the human eye and its_ adnexa; may employ
instruments, devices, pharmaceutical agents and procedures when
investigating, examining, treating, diagnosing or correcting
visual defects or abnormal conditions of the human eye or its
adnexa; and may prescribe and apply pharmaceutical agents and
prosthetic devices to correct, relieve, or treat defects or
abnormal conditions of the human eye or its adnexa. The Board
contends that the scope of practice of optometry includes within
it the procedures previously listed as components of post-
operative care where there are no complicdtions resulting from
the surgery.

Surgery is a principal part of the practice of medicine under
G.S. 90-18. Surgery is also specifically excluded from the
definition of optometry under G.S. 90-114, which itself, when
done by a licensed optometrist, is exempted from the unauthorized
practice of medicine under G.S. 90-18. Therefore, provided there
are no complications resulting from the surgery, if  a procedure
is included within the definition of optaometry .and not performed
by means of surgery, the procedure, when done by a licensed
optometrist, does not constitute the unauthorized practice of
medicine but falls within the practice of optometry. Although
the term "surgery" is not defined in G.S. 90-18, the breadth of
the definition cannot prohibit the performance by an optometrist
of those procedures reasonably included within the definition of
optometry, under circumstances where there are no complications
resulting from the surgery. The procedures identified as
components of post—operative care fall within G.S. 90~114 'in that
they are done (i)} to examine the human eye, (ii) to diagnose the
condition of the eye, (iii) to refer the patient back to the
opthalmologist for consultation or treatment (such as
administration of intravenous £luids and medications and the
removal of sutures), (iv) to investigate, examine, treat,
diagnose or correct visual defects and abnormal conditions by the
employment of instruments, devices, pharmaceutical agents and
procedures, and (v) to prescribe and apply lenses. Furthermore,
the procedures do not involve an invasion of the body so as to
constitute iprgery.

G.S. 90-114 provides that an optometrist may use and prescribe
pharmaceutical agents upon collaboration with a medical doctor.
The statute does not contain any exclusion for post—operative
care.

The premise of the Board of Medical Examinet's argument is that
post-operative care cannot be divorced from the surgical
operation, which all agree falls within the practice of
medicine. However, the structure of Chapter 90 of the General
Statutes, entitled "Medicine, Allied Occupations®, grants the
entire field of health care to physicians licensed to practice
medicine and then carves out specified areas for each of the
allied occupations. It is the opinion of this Office that the
procedures identified herein as components of post-operative care
fall within the definition of optometry when performed by a
licenced optometrist, and do not constitute the unauthorized
practice of medicine where there are no complications as a result
of the surgery. .

LACY H. THORNBURG
Attorney General

73~hu4'2f3§=u*1
Robert R. Reilly
Assistant Attorney General
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Item 6

N
BEFORE THE BOARD OF MEDICAL EXAHINERSE\
FOR THE STATE OF NORTH CAROLINA

IN RE: STEVEN MERLE WHITE, M.D.,
Respondent

CONSENT ORDER

This cause came to be heard before the Board of Medical
Examiners of the State of North Carolina, at hearings held in the
months of March, June, July and September, 1987. Evidence was
presented concerning several charges and allegations against the
Respondent. Petitioner was represented by James L. Blackburn and
Respondent was represented by G. Eugene Boyce. The Notice of
Charges and Allegations is attached to this Order and
incorporated as if set out herein. Prior to conclusion of
evidence, the parties have entered into a Stipulation consisting
of the following findings of fact:

1. In the treatment of certain patients whose charts are
identified in the Notice of Charges and Allegations, Steven Merle
White, M.D., hereinafter "White," failed to perform an adequate
preoperative examination or physical, in that he delegated to
optometrists, nurses, or anesthesiologists the responsibility of
performing these functions, prior to cataract surgery. The
parties agree that it is not consistent with the standards of
acceptable and prevailing medical practices in North Carolina for
the surgeon to see a patient for the first time at the time of
surgery without having performed a preoperative physical or
obtained a preoperative history. White agrees’ that he will
thoroughly examine each patient on whom he performs surgery,
prior to surgery, and will review the patient's history with that
patient. White further agrees that he will make an independent -
diagnosis of cataracts in each patient on whom he performs
cataract surgery, and will not rely on others to make that
diagnosis. White further agrees that he will have a detailed
discussion with each patient regarding the diagnosis and the
nature of the surgery, advising the patient fully of the risks
involved.

2. White did not perform the 24~hour postoperative Sexam
following cataract surgery on certain patients whose charts are
identified in the Notice of Charges and Allegations. Instead, he
delegated such examination to non-physicians, including nurses, -
and optometrists. The parties agree that delegation of the 24-
hour postoperative exam following cataract surgery to non-
physicians is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. White agrees
that he will perform each 24-hour postoperative exam on every
patient on whom he performs surgery, with clear documentation
that he has performed such examination, except in the case of
emergency, in which event, he will ensure that another
ophthalmologist performs such exam.

3. Wwhite did not examine many of the patients whose charts
are identified in the Notice of Charges and Allegations at any
time after he performed cataract surgery on that patient. This
practice is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. Wwhite agrees
that he will provide postoperative care for each patient on whom
he performs surgery until the healing process is complete. The
parties agree that it is not improper to involve non-physicians
in postoperative care, so long as the operating surgeon maintains
full responsibility for the patient's postoperative care and
examines the patient in the period following surgery to assess
the healing process and the long-term results.




4. Appropriately detailed surgical notes describing each
patient, his or her condition, the procedures, methods,
prostheses, results, prognosis, and medication relative to the
surgery, is in the best interests of the patient and should be
prepared by or under the direct and immediate supervision of the
surgeon. Even in the case of repetitive surgical procedures, a
record should be kept of those routine details as well as all
significant varjations. Some of White's records gave the
appearance of being incomplete or unduly duplicative. White has
modified his record keeping procedures and methods and will
henceforth continue to personally prepare separate, detailed
surgical notes for each patient on whom he performs surgery.

5. White permitted non-physicians to sever sutures on some
of those patients whose charts are identified in the Notice of
Charges and Allegations. The decision to sever a suture and the
act of severing a suture are medical acts. Therefore, the
decision to sever a suture should be made by the operating
surgeon, and the act of severing a suture must be performed only
by the operating surgeon or by those health care practitioners to
whom this act may be legally delegated.

6. On several occasions, in the treatment of some patients
whose charts are listed in the Notice of Charges and Allegations,
White allowed non-physicians to sign the prescriptions for
medications. It is improper to permit non-physicians to
prescribe medicine, except as provided by certain North carolina
General Statutes; one of which is Section 90-114, which permits
optometrists to prescribe medicine if there is communication and
collaboration with a licensed physician. The Board is of the
opinion that communication and collaboration as described in
North Carolina General Statutes Section 90-114 regquires
consultation between the ophthalmologist and optometrist
regarding the specific patient for whom the medication is
prescribed. In addition, the optometrist should consult with the
ophthalmologist on each occasion on which medicine is
prescribed. White agrees that he will not permit non-physicians
to prescribe medicine except as permitted by Statute, and that in
those situations described by North Carolina General Statutes
Section 90-114, he will consult with the optometrist specifically
with regard to the patient for whom medication is to be
prescribed.

In consideration of the above finding of facts:

1. The Board of Medical Examiners hereby strongly
reprimands Steven M. White, M.D. with respect to each of the
following charges contained in the Notice of Charges and
Allegations: 2(a), 2(b), 2(c), 2(d), 2(e), the portion of 2(h)
concerning removal of sutures, 3(a), 3(b), 3(c), 3(d), 3(e}),
S5(a), and the portion of 5(b) concerning removal of sutures:

2. The Board of Medical Examiners hereby dismisses each of
the following charges contained in the Notice of Charges and
Allegations: 1, 2(f), 2(g), all of 2(h) except the portion
concerning removal of sutures, 2(i), 3(f), 3(g), 4, all of 5(b)
except the portion concerning removal of sutures;

3. The Board of Medical Examiners will continue to monitor
White's practice to see that he complies with the requirements of
this Order;

4. White agrees that he will open his records to agents of
the Board at any reasonable time for inspection to assess
compliance with the requirements of this Order;

5. White will obey all laws;
6. Failure of White to comply with this Order shall be

grounds, after notice and a hearing, for review, including
revocation or suspension of his license to practice medicine.
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By order of the Board of Medical Examiners of the State of
North Carolina, this the day of , 1987.

BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA

BY:

STEVEN M. WHITE, M.D.

/@”m

CONSENTED TO:

PETITIONER, BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA

' BY: £

Jé&nes L. Blackburn,
Attorney for Petitioner

RESPONDENT, STEVEN WHITE, M.D.
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Item 7

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

March 16, 1988

To: N. C. licensed optometrists and, who may be concerned
in the post-operative care and gy of cataract surgery
patients

From: John D. Robinson, 0.D., Secretar

Re: Sequence of events leading to the Octdber 1987 Consent Order
in the matter of N. C. State Board of Medical Examiners v.
Steven Merle White, M.D. and the reaffirmation by the N. C.
State Board of Examiners in Optometry of the statutory
authority of licensed optometrists to participate in the
post-operative care and following of cataract surgery
patients :

This Board is being frequently asked to comment as to. the legal
status of optometrists participating in post-operative care
following cataract surgery and the implanting of an intraocular
lens. In order to respond to requests for an accurate accounting
of events that led up to the above referenced Consent Order and
the manner in which some have misinterpreted the terms of the
order, the Board and its legal counsel has prepared the following
sequence of events, ‘including the entering of the Consent Order,
its application to the lawful scope of practice of optometrists

" in North Carolina, and the standard of care acceptable in
optometry and ophthalmology.

The issue of participation of optometrists in the provision of
post-operative cataract services (routine follow-up visits) was
rajised in the summer of 1984. The appropriateness and the manner -
in which optometrists who were participating in post-operative
care was reviewed early on by the fiduciary agent,
Prudential/Medicare. After all requested information was
supplied to HCFA and the regional office, a memorandum  dated
September 20, 1984 was furnished to business managers of a number
of ophthalmological practices wherein Virgil Tuttle, Associate-
Manager, Medicare Claims Division, states that "the surgical fees
for cataract surgeries have traditionally included components for
follow-up services, management and/or complications." He went on
to say that "the regional office advised that providing some of
the follow-up visits under arrangements with optometrists who
bill you for these services continues to meet the traditional
definition of a global surgical fee."™ Ophthalmologists who were
returning patients to optometrists for post-operative care
services were requested to provide Prudential with a list of
those providers that were providing these services :so that they
could be identified and claims for duplicate services denied
since Medicare would not be liable for claims from optometrists
who were being reimbursed by the operat).ng surgeon as part of his
global surgical fee.

Although this system was not illegal, it did on its face appear
susceptible of abuse.

In December 1984, Prudential issued a Medicare Bulletin relative
to "KICKBACKS, REBATES" stating that it had been reported that
some optometrists may have referred patients for a flat fee or an
opportunity to provide post-operative follow-up care, the result
of which may result in increased cost to the Medicare program.
The Bulletin went on to say "depending on the nature of the offer
and the nature of the encouragement, these or similar
arrangements may be in violation of a criminal statute, Section
1877(b) of the Social Security Act.” In the best interests of
all parties, a change in the system was deemed advisable.

88-297 0 - 89 - 5
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During the period between September 1984 and September 1985,
there was considerable activity on the part of a number of
ophthalmologists, including a number of letters.that were sent to
the officials of Prudential, HCFA, members of Congress, the
Attorney General of North Carolina, and numerous other state and
federal agencies. Additionally, there were a number of
Resolutions on the part of local societies of ophthalmology, the
N. C. Society of Ophthalmology, and the Eye Care Committee of the
N. C. Medical Society. Among the most vocal of the
ophthalmologists, as witnessed by letters over his signature and
by references within the newsletters and minutes of the N. c.
Society of Ophthalmology and/or the Eye Care Committee of the N.
C. Medical Society, was Scott Bowers, M.D. of Wilson, N.C.

On September 5, 1985, Bryant D. Paris, Jr., Executive Secretary
of the N. C. Board of Medical Examiners, wrote to Fugene A.
Stead, Jr., M.D., editor of the N. C. Medical Society Journpal,
requesting that he publish the "views of the Board in the next
issue of the Journal". It was the view of the Board that the
providing of “post-operative care and following® by optometrists
"constitutes the practice of medicine" and that "the practice of
permitting persons who are not licensed to practice medicine in
the State of North Carolina to provide such care is specifically
disapproved by the Board".

On September 19th, the Board of Examiners in Optometry wrote to
Mr. Paris requesting that if the Board of Medical Examiners had
"evidence of any violation of law" insofar as the practice of
optometry was concerned, particularly as such practice involved
post-operative care and following of patients who had been
referred for surgery, then "the names and details of such conduct
should be reported to the North Carolina Board of Optometry
forthwith so that we may proceed to exercise our legal
responsibility®.

During the period between September 19 and October 4, 1985, the
Board of Examiners in Optometry conducted a survey among
ophthalmologists who were thought to be offering patients whose
surgery was routine and without complication an opportunity for
co-management by referring them back to optometrists whom they
had determined to be competent to monitor the patient and to
provide post-operative care and following, upon the patient's
request.

Oon October 4, 1985, the Board again wrote to Mr. Paris wherein he
was informed that the Board's investigations and inquiries "have
led to the discovery of no facts and the identity of no licensee
of the North Carolina Board of Optometry relating to any
statutory violation in the 'post-operative care.and following' of
patients following cataract surgery". This Board went on to
request that the Board of Medical Examiners advise "specifically
which steps or activities in the post cataract surgery protocol
are thought to be inappropriate". The Board of Medical Examiners
has never to this date replied to either of these letters.

On October 10, 1985, this Board wrote to every licensed
optometrist and included in the mailing a copy of the "view" of
the Board of Medical Examiners concerning post-operative care and
our two letters to the Board of Medical Examiners referred to
above. Every licensee was reminded that "like all members of the
healing arts professions, each has ongoing moral, ethical, and
legal responsibilities to refer those patients who are determined
to be in need of the special skills and competence of other
practitioners, including ophthalmologists, when it is in the best
interest of the patient to do so".

On January 13, 1986, Prudential/Medicare mailed a notice to every
licensed optometrist and to those ophthalmologists known to be
referring patients back to optometrists for post-operative care.
They advised that "effective immediately, procedure code W924S5#e
has been assigned for routine follow-up cataract surgery care
provided by an optometrist or physician other than the operating
surgeon. The operating surgeon will use modifier 54 with the
appropriate surgical procedure code." It was further stated that
"Medicare benefits for the follow-up care will be based on a
global allowance, and will be subject to coinsurance and
deductible. The surgical allowance will be reduced accordingly.
Non-routine follow-up care by the operating surgeon due to
complications, etc., will still be considered as part of the
gleobal surgery allowable."
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In late January of 1986, the North carolina Board of Medical
Examiners subpoenaed 133 charts from the White Ophthalmology
Clinic.

on May 7, 1986, Dr. Steven M. White was served with a Notice of
Charges and that a hearing would be held on the charges by the
-Board of Medical Examiners.

On May 29, 1986, the N. C. Board of Medical Examiners made a
formal request to the Attorney General of North Carolina for an
opinion on post-operative care pursuant to their earlier
published "view".

In June of 1986, this Board was informed of the request of the
Board of Medical Examiners for an opinion and was given an
opportunity to submit comments or arguments on behalf of this
Board in the matter to be considered. This Board forwarded to
the Attorney General a statement of. its conclusions in early
July. ’

on July 7, 1986, counsel for Steven M. White, M.D. wrote to the
N. C. Board of Medical Examiners as follows: "I have formed the
studied opinion that the Board of Medical Examinérs of the State
of North Carolina is being 'used' to its detriment and has been
persuaded to act not in the public interest. This prosecution
was undoubtedly precipitated by the comment made by Medicare
officials to Dr. Scott Bowers that they would continue their
current reimbursement procedures directly to optometrists -until
both State and Federal laws were amended or until a State Board
took 'licensure revocation action.'®

on August 7, 1986 the Attorney General rendered his final opinion
wherein it was concluded that the procedures identified as
components of post-operative care of cataract surgery patients
Wfall within the definition of optometry when done by a licensed
optometrist and do not constitute the unauthorized practice of
medicine"., This conclusion, which constitutes the opinion of the
State's Attorney, was a direct answer to the question from the
Board of Medical Examiners "does post-operative care of cataract
surgery patients by a licensed optometrist constitute the
unauthorized practice of medicine?”

From August 1986 until December 1986, upon motion of Mr. Boyce,
the Board of Medical Examiners was restrained by the Court from
proceeding in the White case. On March 6, 1987, the hearing of
the charges against Steven Merle White, M.D. commenced before the
Board of Medical Examiners of the State of North Carolina in
Greenville, North Carolina.

In April of 1987, in its transmittal document number 1182, the
Health Care Financing Administration forwarded to its fiduciary
agents a revision of Part 3 of the Carriers Manual which revised
and/or replaced pages 2-18.9 - 2-18.10. The change in policy
being effective April 1, 1987. "Section 2020.25, Optometrists.--
This section is being revised to implement section 9336 of the
omnibus Budget Reconciliation Act of 1986 (P.L. 99-509). Section
9336 provides that effective April 1, 1987, a doctor of optometry
is considered a physician for Medicare purposes with respect to
the provision of any item or service the optometrist is
authorized to perform by State law or regulation.”

on Sunday, July 19, 1987, at the continuation of the hearing of
Steven M. White, M.D., the transcript of the hearing as found in
Vvolume 8 on pages 114 - 117 records a series of questions,
answers, and statements in an exchange between Dr. Duckett,
president of the Board and presiding officer at the hearing, and
Dr. White concerning Dr. White's billing practice in those
instances where he had performed surgery and that the patient had
been followed by a referring optometrist. on Page 116 of the
transcript, Dr. Duckett makes a statement followed by a question.
In making the statement, Dr. Duckett looked to his left and to
his right in what appeared to be an attempt to ascertain if any
of his fellow Board members disagreed or objected to what he was
saying. Neither the attorney for the Board, nor any member of
the Board of Medical Examiners, made any statement or appeared to
be disturbed by the statement Dr. Duckett made prior to his
question. This statement as found on page 116 of the transcript
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is as follows. "If one of the cases is referred, and let's say
the patient calls -~ in other words you have signed the Medicare
form and you have referred some of the postoperative follow-up to
the optometrist, which we all know is legal. I don't think that
is a question in our mind whether or not it is legal.™ He then
wvent on to ask the question, "that patient might call you back in
some instances about a problem, is that correct?" The answer was
“yes". Dr. White was then asked, "the optometrist might call you
and send the patient back?" The answer again was "yes". He was
then asked, "because there is a problem?" The answer was "yes".
He was then asked, "when the patient comes back, do you then have
to resubmit a bill for that part of your care?" Dr. White's
answer was, "no, I post no fees for anything -- for a four-month
period, anything that pertains to cataract surgery". A copy of
page 116 is attached.

on September 13, 1987, the Board of Medical Examiners and Steven
Merle White, M.D., along with both counsel, negotiated and agreed
upon a Consent Order which when signed and entered would conclude
the matter between Dr. White and the Board. This Consent Order
was agreed to prior to any affirmative evidence having been
presented by Dr. White in his defense and even before he had ever
been questioned by Mr. Boyce.

The agreed upon Consent Order contained a number of stipulations
consisting of six numbered paragraphs of "Findings of Fact".
Those Findings of Fact contained in this Consent Order that had
bearing on the post-operative care and following of cataract
surgery patients by optometrists are contained in numbered
paragraphs two and three.

In paragraph two, it is stated that Dr. White did not perform the
twenty-four hour post-operative examination following surgery on
certain patients whose charts were identified in the notice of
charges and allegations and that he had, on certain occasions,
delegated such examinations to others, including nurses and
optometrists. (These occasions occured between February 1985 and
May 1985 following the sudden termination of one of the M.D.s in
the White Clinic.)

From the beginning, the parties were not in disagreement as to

most all of the acceptable standards of practice. The parties
agreed that the twenty-four hour post-operative exam following
cataract surgery should be done by the operating surgeon and that
the operating surgeon, in this instance Dr. White, will perform
the twenty-four hour post-operative exam on every patient on whom
he performed surgery, with clear documentation that he has
performed such examination. The parties further agreed that in
the case of an emergency if the operating surgeon, in this
instance Dr. White, was unable to perform the twenty-four hour
post-operative examination, he will insure that another
ophthalmologist perform such an examination.

In paragraph three, it is stated that Dr. White did not examine
certain patients whose charts were identified in the notice of
charges and allegations at any time after he performed surgery on
the patient (this is a continuation of the findings stated in
paragraph two above). The parties agreed that the better and
acceptable minimum practice is for the surgeon to see the patient
at the 24 hour examination and then again at the 3 or 4 month
post-operative examination to make a final long-term assessment
of the patient's eye. Further, Dr. White agrees that he will
provide post-operative care for each patient on whom he performed
surgery until the healing process is complete. HOWEVER, the
parties - Steven M. White, M.D. and the North Carolina Board of
Medical Examiners - agree that "it is not improper to involve
non-physicians in post-operative care so long as the operating
surgeon maintains full responsibility for the patient's post-~
operative care and examines the patient in the period following
surgery to assess the healing process and the long-term results."
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Herein lies the key finding by the Board of Medical Examiners as
to the appropriateness of optometrists (or as expressed in the
Consent Order, "non-physicians") participating in the post-
operative care and following of cataract surgery patients, their
earlier "view" as expressed on September 5, 1985 notwithstanding.
The statutes of the State of North carolina which govern
disciplinary hearings before licensing agencies are both detailed
and implicit in that consent orders entered into by the agency
and the respondent, in this 'case the Board of Medical Examiners
and Steven M. White, M.D., are binding on both parties and
constitute the law of the case. since the Board of Medical
Examiners is bound by the Order entered in the matter of Steven
M. White, M.D., their "view" as expressed in September of 1985
was premature and not binding since the accepted standard of care
for post-operative care in cataract surgery had not been properly
established. at that time. This recognition of continuing
responsibility in co-management has always been the standard as
exemplified by the very elaborate communication procedures and
reporting protocols during the post-operative peried.,

It has never been the position of the Board of Optometry that in
the co-management of cataract surgery patients, the operating
surgeon should give up the responsibility of determining the
appropriate time that his surgical patient should be returned to
the referring practitioner for following. This is a judgment
that, of necessity, must be made on a case by case basis by
individual practitioners.

In other words, the parties had no dispute in the final analysis
of what is the accepted standard of care for post-operative care
in cataract surgery in North Carolina.

Inquiries concerning this memorandum may be addressed to the
Secretary of the Board at:

321 E. Main St.

PO Drawer 609

Wallace, NC 28466

(919) 285-3160 or 1-800-426~4457

cc: Board, Attorney
Special Counsel
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Whitas 8 YOUNC. M
K*es | LUND, MD . AFACC

INTERNAL MEDICINE - NEPHROLOGY
08P O RUSSELL. M.D
ROCER W, LAMANNA, ™ O

INTERNAL MEDICINE - PULMONOLOGY
UNDSEY €, de GUEHERY. M.D.

INTERNAL MEDICINE - RHEUMATOLOGY
LAWRENCE D KRABILL. M.D.

HEMATOLOGY - ONCOLtOGY
DUOLEY 8. ANDERSON, M.D.. FACP.

ORTHOPAEDICS
A, IVSON [ENNETTE. M.D.
ROB(RT A, APPERT, M.D.

OPHTHALMOLOGY
SCOTT P. BOWERS. M.D.

CAROLINA CLINIC, INc.

1700 S. TARBORO STREET
"WILSON, NORTH CARGLINA 27893
PHONE 291-1300

Appedix ]

B e

FAMILY PRACTICE

A R BUREA. M D

MICHAL BOWEN w D, - STANTONSBURC

MICHALL SUNDERMAN, M,0. - STANTONSBURG

RICHARD . TORREY. M.D. . MIDOLESEX
FAMILY PRACTICE - AFFILIATE

1 EOWIN DREW, M D - MACCLISHIELD
OTOLARYNGOLOGY
BXONCHO-ESOPHACOLOGY
SPEECH AND HEARING CLINIC

L ASHEY ADAMS. M.,

CARYL CRAMAM, MS. C.C.CA,
RADIOLOCY

FRANKLIN |. YOUNCS, M.D.

O REID TICKLE, M.O.

£. FRANK COLLINSON. M.O.

CLORCE W. EASON. M.D.

PSYCHOLOGY
GARY 1, BACHARA. Ph.O.

PHYSICAL THERAPY
PAULA MICHALAX, L.P.T.

BOARD OF EXAMINERS
ECEIVED
1'7 87

N6
R

Senator John Shoemaker

C/0 Senate Consumer Protection &
Professional Licensure Committee
Senate Office Bldg.

Harrisburg, PA 17101

IN OPTOMETRY

Dear Senator Shoemaker:

During the public hearing on Senate Bill 657 (therapeutic drug use
for optometry), questions were asked regarding the malpractice
situation of high volume surgeons in my home state of North
Carolina. While I did not broach this subject during my prepared
remarks, I do feel it is certainly a valid subject of inquiry for
the Committee. Obviously, I was ill prepared to give facts and
figures regarding malpractice statistics in North Carolina.
Medical malpractice is a very touchy subject with physicians these
days, and Medical Mutual of North Carolina (the main professional
liability -instrance carrier for the State of North Carolina) is
very reluctant to give specific information regarding any one
particular physician's malpractice profile to any other physician
or outside party. The reason for this is obvious - they can be
sued if they release specific information regarding patients or
physicians without proper authorization. Nevertheless, I agree
with you that some type of generic tabulation of these statistics
should be obtainable and made available to both the public and the
appropriate legislative committees. I have never really tried to
obtain this sort of statistical information before, but I will
certainly give it my best shot. As soon as I can obtain any
information on this subject which I think might be of assistance to
you, I will be forwarding it to your offices immediately.

I would also like to explain very briefly my hesitation and
inability to answer the question regarding the rate of occurrence
of malpractice by high volume surgeons in a direct and forceful
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manner. While I have no access at this time to any. sort of
generalized tabulated statistics revealing the rate of occurrence
of malpractice in high volume practices, I do have rather intimate
knowledge of certain high volume surgeons in this state who have
had repeated difficulties with medical malpractice. Some of these
cases (with which I am intimately familiar) involve patients who
were optometrically scheduled for surgical procedures and were
followed postoperatively during their critical recovery period by
optometrists - again, after receiving the surgery at high volume
surgery centers. Some of these patients feel that optometrists
participating in the preoperative and postoperative management of
their surgical care subjected them to a lower level of care and
expertise than would have been otherwise available had their
operating surgeon provided such care to them. These patients feel
they have been damaged and are pressing their claims in the various
State and Federal courts. I have performed medical chart review
work in some of these cases as an expert medical witness, and 1
must frankly agree with many of the patients that their problems
were avoidable had their operating surgeon bothered to provide
preoperative or postoperative care for them. I ‘have done chart
reviews for legal firms regarding medical malpractice cases and
will undoubtedly do others in the future. In addition, I have
reviewed over 130 medical records for the North Carolina Board of
. ‘Medical Examiners - most generated by high volume cataract
practices. As such, I am not free to comment about specific
patients, surgeons, procedures, dates, ‘or other information which
might jeopardize ongoing litigation or investigations by the Board
of Medicine. Although I have much specific information regarding
the malpractice situation of certain of these individuals, I am
simply not free to share this specific information with anyone at
this time. Hence, when specific facts and figures were requested
regarding this issue, I was simply not prepared (or legally
permitted) to .release some of the information I possess. Quite
frankly, it is frustrating to have direct knowledge about such a
subject and not be about to use it in a public hearing.

I do have knowledge of a high volume cataract surgeon in North
Carolina who has had difficulties involving multiple medical
malpractice cases (at least five) over the last year-or so. I
believe I alluded to this in my testimony but was unable to give
any further specific information. Until these cases are settled or
adjudicated and become a matter of public record, I will be unable
to provide any specific information to your Committee about them.
I will try, however, to obtain from the appropriate professional
liability insurance carriers valid and verifiable statistics
regarding the rate of medical malpractice among high volume
surgeons - if such information has been tabulated and I can get
them to release it to us.

I did want to write and let you know that the obvious evasiveness
with which I eluded the Committee's questions on this subject was
based on my desire to not jeopardize or impugn any ongoing
investigation or litigation involving those malpractice cases of
which I have knowledge. That aside, I will make every best effort
to locate the information you have requested and forward it to you
as soon as possible.

It was a d@stinct honor and privilege to visit the Great State of
Pennsylvania and address the Senate Consumer Protection and

Professional Licensure Committee. Again, thank you for the
opportunity to address the Committee.

Sincerelxifiigzj’rj,j§m
= 'q < L /L/?/_

Scott P. Bowers, M.D.

SPB/tp
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Item 9

Prudential-Medicare, High Point, North Carolina

Billings for cataract surgery to Medicare for calendar years 1985
and 1986

YEAR PROCEDURE PROCEUDRE # OF SURGIES # OF BENEF
CODE
1985% 66983 Intracap Cat Ext 17,459 14,700
66984 Extracap Cat w IOL 6,865 6,200
Total 1985 24,324 20,950
1986 66983 Intracap Cat Ext 1,753 1,562
66984 Extracap Cat w IOL 23,630 19,000

Total 1986 25,385 20,562

* In 1984 ALL cataract extractions were billed under the same code,
i.e. 66980, therefore, there could be some error in 1985 figures based
upon coding error.

Billings for post-operative follow-up care by optometrists

1985 W9245 Post-Op F/U No Data Available

1986 W9245 Post-Op F/U 2,628 2,312
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APPENDIX 4.—CASE SUMMARIES DOCUMENTING FRAUDULENT AND/OR
ABUSIVE PRACTICES BY OPHTHALMOLOGISTS PARTICIPATING IN THE
MEDICARE PROGRAM

CODING SCHEME

CASES SUBMITTED FOR THE RECORD
BY DR. CHARLES WRIGHT

Field Hearing of the Senate Special Committee on Aging
*Kickbacks in Cataract Surgery"”

May 23, 1988

Each of the following 50 case summaries submitted for the
record was assigned a code by Committee staff to differentiate among
cases that involve both ophthalmologists and optometrists from those
that involve only one practitioner. The coding is simply intended as
a guide to readers, and does not reflect the views of the Committee or
staff on the nature of the case or its relevance to the immediate
focus of the Committee hearing.

All cases were provided to the American Optometric Association
(AOA) on May 27, 1988 for review and, at AOA's option, official
comment as part of the final hearing record.

CODING

A - Involvement of both ophthalmologist(s) and optometrist(s).
B - Involvement of ophthalmologist(s) only.

C - Involvement of optometrist(s) only.
b

- Insufficient documentation.

PREFACE

These case summgries were submitted by various ophthalmologists
who now ,practice in the State of North Carolina. These,cases
were assembled to document various types of fraudulent and/or
abusive practices by ophthalmologists participating in the
Medicare program. Concerns have been raised that confidential
medical information about patients might be revealed as a result
of these efforts. Because of these concerns, the
ophthalmologists of North Carolina have gubmitted these case
summaries in generic form with identifying data deleted such that
patients' confidentiality can be maintained. Therefore, these
cases are being assembled and presented in a format similar to
what one would find at a major medical conference. Even though
specific names and places have been deleted, these cases
represent real people and real occurrences. Medical records
existyy in the offices of ophthalmologists throughout North
Carolina to verify and corroborate these case reports.

. The search for this information was initiated on or about May 3,.
1988, A hearing had been scheduled before the U.S Senate Special
Cgmmittee on Aging in Philadelphia on May 23, 1988 concerning the
subject of kickbacks in cataract surgery. Obviously, 20 days
is an inadequate period of time to canvass all the
ophthalmologists practicing in North Carolina. Roughly 10 to 15%
of the ophthalmologists practicing in North Carolina
(approximately 35 to 40 of 300) were contacted by telephone and
were asked to submit cases from their geographic areas that they
could document by either first hand experience or a valid medical
record. Over the next ten days, cases were mailed in response to
this appeal and these summaries constitute the material in this
case book. It should be noted that no official organ of the
State or Federal Government was involved in the collection of
this information. The State and National Ophthalmic Societies
have no subpoena power or information gathering authority and A
cannot compel ophthalmologists to provide this kind of o
information. These cases were assembled on very short notice in
a purely voluntary effort. Many ophthalmologists were (and are)
reluctant to cooperate with this effort for a variety of reasons:
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1) They worry that confidential patient data will be
revealed jeopardizing patients' anonymity.

2) Physicians who criticise other physicians are often the
victims of lawsuits alleging libel or slander. Doctors
are often afraid to report misconduct by other doctors. -
This is not a "conspiracy of silence” - it is an_. .,
atmosphere of fear. e

3) Most physicians do not keep lists of patients who have
been misled or abused. Simply locating this information
is often an extremely cumbersome task.

4) Many patients have filed grievances or suits against
doctors accused of fraudulent or abusive practices and
are either in the midst of ongqibg litigation or have
accepted an out of court settlement. Most out of court
settlements stipulate that the patient must not discuss
the details of his or her case with any outside parties
lest the settlement be forfeited and/or countersuits be
instituted. Many patients are afraid to talk about
their unfortunate experiences with surgeons who have
taken advantage of them and are unwilling to share these
experiences with even their family physician.

S) Physicians fear that good faith reporting of a
colleague's wrongdoing will result in a loss of respect
or acceptance by their peers.

6) Many physicians feel that contributing any information
regarding fraudulent or abusive practices by their
colleagues will directly or indirectly reflect back on
their profession as a whole and ultimately be used to
justify punitive actions against the entire profession.
This fear has not been wholy unfounded as evidenced by
similar congressional hearings conducted in recent
years.

7} Lastly, many physicians feel that any attempt to
document abusive practices by other physicians is
simply a waste of time. These doctors feel that
Congress and the Administration have shown no real
interest in quality of care issues and are only lookinq
for justlfxcatxon to cut reimbursement levels for 4
physicians in general (and ophthalmologiste in
particular) across the board.

A poll was taken by the North Carolina Society of Ophthalmology
in 1986 to determine the standard of care for cataract surgery
patients. The results conclusively showed that the vast majority
{(greater than 98%) of the ophthalmologists in North Carolina
provided adequate preoperative and hands-on postoperative
examinations throughout the entire postoperative recovery period
for all of their patients, An extremely small percentage of
physicians were identified who did not adhere to basic minimum
standards of care. The ophthalmologists of North Carolina would
like to point out to the Senators on the Committee that the
cases represented in this compilation are not representative of
the average ophthalmologist in North Carolina. These abuses are
characteristic of only a very small percentage of the
ophthalmologists practicing now in North Carolina.
Unfortunately, these doctors affect huge numbers of patients and
represent enormous expenditures of both public and

private health care funds. .

Respectfully submitted,

Scott P. Bowers, M.D.

Walter Wright, M.D.

SPB/tp
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CASE REPORTS

Submitted by Ophthalmologists from North Carolina

CASE 1:
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CASE 2:
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CASE 3:

smzyofc”oof!..ll..:' ) S T

87 year old, vido-ed, white female who lives in,

Patient has daughter and son-in-law yho live in. — -~
.. the western part of the state. Son-in-law is Dr. .”
"..As a retired general surgeon. T e

. ie,
Patient-underwent a cataract extraction with intraocular implant
-.in the left eye in 1985, in Waynesville, NC. This was done to be

- close to her fumily. She apparently did very well after this surgery, .

- ‘done by Dr. .- - :t. She was then back in the -. -~ area and .

. followed by €. W.™" . ... 0,D., for routine eye care. She was
. found to have a cataract"in the right eye in October or Nov-nbor, e

'1986. She was referred to the - ... « Eye Clinic in - - for

" avaluation. She underwent evaluation by a physician there und
arrangements were made-for surgery to be performed the week prior to
Thanksgiving. It is unclear if this same person who examined her did

« the surgery on her, or.not. She underwent cataract extraction the . }

- week prior to Thanksgiving, in November, 1986. During the operation, - ;
@ phacoemulsification procedure, there was a posterior capsule rupture
and nucleus was displaced posteriorly. The eye was sewn up. The
patlent's daughter, who was with her, was told of the complication.

'l‘he surgeon ad tly r ded that the patient be taken to

‘.n38, that day. The patient's daughter asked for the name
of ‘ancther surgeon, in -==—-'.. who could be contacted. The :
daughter states that there was no option given as to the availability
of care of other options for someone in the . - : area. She then
requested that the surgeon talk to her husband, the general surgeon in’
:....<1, NC. At that time, the family then decided to go to
-" sr . 7' inz, where she was seen by another surgeon, at 6:00 PM, on

tne ume day. The patient was taken to surgery at 6:00 AM the -
following day, where a vitrectomy with secondary intraocular implant . «w®
was also performed at the same sotting. The patient was then sent - ~ K
. home on?an outpatient basis, the same day as surgery. She was sent .

' back to —.(Q.D. - for her postoperative care. The family reports that
during the postoperative course there were double biilings for
examinations by an optometrist, as well as by the operating surgeon.
-There is also a question of double billing for the intraocular lens.

Points to consider in this case:

1. patient's son-in-law,is a retired general, surgeoh \vho’has' L .
considered bringing suit against this group.

2. Patlient's son-in-law is willing to testify.

3. Lack of openness about available eya care in the .._ ——e .
. grea for postoperative complication. '\f e

4, Outpatient treatment and immediate transfer back:'to referrim
. " ophthalmologist in a case of a seversly inflamed and -
Y ~» complicated case. o : B

S. *Possi.ble double billing for postoperative care. -
‘6. Possible double billing for, hnplantatlon of implant. 4‘

Subsequently, the patient had developed this pseudophakic bullous
-, . karatopathy in the left eye. Her corneal transplant was performed in
’ June, 1987. Fortunately, the patient has vision of 20/30 in the left

._ eye. Her right eye remains with poor vision of 4/200 with diffuse

vascular occlusive change of the macular area. "This subsequently .
underwent laser photocoagulation without improvement of the vision, in

- the right eye. The retinal evaluation and laser photocoagulation was

done by Dr. 7.3 and the corneal transplant was done by ~ .. -
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EUR!HARY OF HRS .

nrs. ¥ was a remarkably healthy housewife livinz 1"
drove her car %o church and to eshop, worked in her flower garden, was
mentally sharp and active. Because of failing vision about Oct 1lat.
1986, she saw Dr. - . (optometrist’of .7. He referred her
to the "ARL - Eye Associates of . -, N.C....-=}) She was then
age 86, took no cardiac medications, had no diabetes, and was
unueually healthy for her age. She took no ner\ve medicines and
eaw a doctor.

¢ . : . @ ﬂm/ﬂa/az/sf) RS
0-15-86 ~ Examined by Dr. - (h Eve Aunoo ).

0_-28-86' - .”T,___ T 3 gi-laser h‘idotomy

N Ee e

* Patient scheduled for cataract ramoval and lenu ‘implant
B She was given an estimate- of expected chargee of '
; 32550 (77 4000)-by CEA and $1175 (?7 1776) by ~ -
b —-for a total of $38256.(77 $5775.) Patient.u dauqht.
"‘;.:‘ - (Mre. - . s-married to a surgeon in:- ‘3ville) o,
- accompanied her mother for most of the viaitu and .aﬁ in'-
o for the explanatione. They were led to believe by nsaicn
Medicare benefits and using supplemental Blue Croass in
the two insurances would easily cover the costs.

—

11-24-88 - Dr. . 7 TS \ extra-capsular cataract romoval
: victrectomy. A-scan biometry; endothelial cell caunt

- . During the procesa, apparently a piece of ‘the lens’ cntaraq
’ . dropped back into the vitrous. He advised that .ahe retnrp'
to . =, pick up some clothea, and _travel to -
~ - a2 and check in a motel with plnna to get thsnpieqq_ni
* lens removed on the morning of 11-25- 88 Mra.”
N anked if there were "retinal surgeons” in oo who{
could do the job since the delay, long triv. pain, and '
worry would be reduced to a minimum. Dr.” # told he
that they worked with the . - - group and .
transferral there uould be beast. Thie involved a hurrto
trip back to . packina, change in plans, and a -~
hurried drive to = - - .. =~ in a blinding rain storm
checking in with the doctor there then on to the motel
The pain, discomfort, and emotional trauma was quite
burden for the 86 year old ladv. - -

LY

11-25-86 Dr - <Y re- anoat.k;qtiaed in enrly,@
reportedly removed tha ‘pleces of lena which had' ﬁen "
dropped and then Dr. .. . inserted a lens inplant. On
P.M. same day, Mra. =~ -~ = was taken to her home in

11-26-86 Dr. "~ ~ - post op visit in - iee—
Dec 1, 5, "11. 19, Dr. T .- - post op visits in .

4-8-87 "Dr. .- =2 -fluorescene angiography, Findue phot".o-z-ra—pby
- uv squid, etc. o

ﬁavh‘rul ‘Bther visite~to. ._____- including a female optometrist. who
".rm‘ rude to the nurse and rough to the patient.

'i!' “s has never regained satisfactory vision in that eye.

Nhg ﬁh vIaited daughter in - -sville later, appointment made with
gDI' e X w~ille who did mome laser retinal treatments to that
o wnl':saen by Dr.._ , - of . ‘ville

AT R T
Z_-becane quite depressed and discouraged and was unhappy
-’-M ,v&: @ poor results,.the many long trips to see the doctors in
k f= i RNs harrhsement of the collection agency who tried to
dne: 0f ‘the bills which was die-allowed by Medicare & Blno
»"cm:. '-Hrs "4 “~===z.had to make 6 or more long trips to - - . to
piok het- upsand ‘take her to . .  :“va. Later she made many trips to
brin‘ het to ophthalmologists in Heetern N.C. after no progress was
“pade dn T ' 1 -about 325 miles each R.T. to I’ . --. The collection
uanb ‘Gontinued to send naaty letters to Mra. ‘—c» - long after
N.C .. we= Tle=—2} adjusted the valance about SugR. Afﬂ) &

Andther source of patients distress was a guilt complex aince she made
lythe. .decision to get her surgery on the right eye in < . .ii» without
e-obatultm ner. daughter- hoping to save the daughter the tive and
!xyonlloxot long trips to. HNC she was influenced by friends and tbe
AR Bty st s

4
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oye which is leaking fluid.

eye is about 20/400 which is !
at the end of the room. Her left eye is 20/400 also,

. : 602

the situation.

oy am

help with laser surgery for her right eye. -

The '«'nn.gtoata- demostrated a blood vessel in'th. rig.ht'

H After viewing the anglogram I fesl there is a 50 or
: chance that we can improve her vision by sealing
the leaking areas with the laser.
some months to show improvement,
i done on an outpatient basis and I
o my eye I would certainly have the procedure.

- the risk of making her vision worse is minimal
at least with.therapy we have some chance of. improving.

Please give us a call if you decide for the treatment.

I think it is purely your decision.

will get worse if we leave it alona.

I can be of further help, --- - --
el WSCAR dac =

The vision in the right -
seaing the big E down = -

RSN

This treatment takes
is not painful, is :
think if {t were

I think .

T doubt the situatyc
Let oe know if .
- P Y
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PATIENT NAME

MEDICARE B / PRUDENTIAL
MEDICARE ADIUSTMENT
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VITRECTOMY
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;E Medical Bureau of Economics, Inc.

Aurad i 340 Main Stroet Worcester, Mazs. 01608 Sults 767 S
‘pr. QN 514577 1-800462-5003 (IN MASS.) 1-800:237.0251 (atT) ’
S REV - --—jj:_? OF HORTH CAROLINA .

.

923503 *
DATE DF“‘FRVII‘EI 112584

!ﬁ"ﬂus ANDUNTT o477.oo' .

AUG 24, 1987

(hh Mll nun be patdti Ve have advited you of your rights in ,
pravious correspondancay you did not dispute the validity of
is deht, therefors, we assune this debt ic valid.

'/Ihis h your responsibility - Mail yohr paymcnt TODAY.

Ih are a licencted collection agency. Any information obtuiﬁed
im you will be ysed for the purpose nf collecting this debt,

;-" . i.-nn" expect your check WITHIN 72 HOURS.
C :

B

Mvg‘ to mm a wmteu or oral rpquest that telephone calls regurdlng your debt notbe mm
.10 you a} your place of employment. Any such oral request will be valid for only ten (10) days uniess you -
i . provi Mmlm ‘contirmation of the request postmarked or delivered within seven (7) days o| such ’

lhls" quest by writing to the collection agency
EY .

Unioss | 'y thu oﬁm in30 davl after receiving this notice that you dispute the validity of the' dom or
mv mlhno( this oftico will assume this debt is valid. -

nml!v this offics in writing in 30 days from recsiving this notice, this office will obtain verification of
lh. d.bt or obuln a cupy of 4 judgemunt against you and nwil you a copy of mdl judyament or verification,

Upunh wlnm roquest within a 30 day period we will provide you with nho nam- and adaress ot the ociginal -
idnnﬂf m-m from the cusrent areditor.

. A, e -
- (S
“THIS 1S AN'ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED F

PLEASE PAY IN FULL, NOW! Ry
WE ACCEPT MASTER CARD AND VISA.

M uslna M‘ﬂq_cnrd includa 4-digit bank number — — — —
lppeatinﬂ on card just above your name.

Signature o
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CASE 4:

May 13, 1988 - o ——
PR T L

-Res *.T.B."

RTEE T

s “.,

R - ,.-...l G M 3 s
“7.B. 18 a mem:y six yeax om mle, who consu:l.ted me on .mly :o, 1906 for a® 3
second opinion regarding cataract surgery. Mr. T.B. had been seen by an optunetxil i
who told him he had signiﬂcant cataract fomtlon and that-he needed- surgery. - “He
refered him to Dr. - - for cataract surgery.. It is my
understmd!.ng that Mr. T.B. was scheduled to: surgery without hnving bten uoa by
Dr.

Run'inutian of lu:. T. B. revealed minimal cataract !mtim vhich \vauld hlvo 3
his visual acuity to no more than 20/25. He did have evidence of age relsted 3 3t

macular deg ien, which d the d in hia vision in the right eys- to [N
20/60 and the left eye to 20/40. In addition to my self the patient was also seen
by Dr. - - . who also agreed that Mr. T. B.'s problem did not conlili

cataracts, but or age. related macular degeneration instead.

CASE 5: ﬁ

"CASE REPORT

- : | TROARN
2t 7.1 first examined Ms. R.W. in February of 1982.: At that time ~hew
;"was 20/30 in each eye.” She was noted to have mild macular degeneration.
was not seen again until August of 1986, at which time her visual ncuity
* was best corrected to 20/50~ in the right eye and 20/40 1in the left. She -
- had had cataract surgery with a lens implant in the left eye performed
by Dr. T. in December of 1984. She had been followsd by an optometrist,
Dr. H. intermittently since 1974 with visual acuities in the 20/30 ~ 40.
range, She was seen in November of 1984 by this optometriet, and found :
to have 20/40 vision in the right eye and 20/200 vision in the left.
No attempt was made to refract the patient. The macular degenerative
changes were noted and the patient subsequently referred to Dr, M., '~
@ retinal specialist. During his evaluation, which included uncorsected .
visual acuities and pin hole refraction, she as well was found to have. -
potential acuity meter readings of 20/30 and 20/50. She was described.
to have had minimal lens changes. She was urged to have cataract sur-
gery, which she subsequently had in December of 1984. Subjectively, .
she did oot note improvement. At the time, she had been seen in 1982
there were no lens changes noted, and as of 1986, there were still enly‘,
minimal changes in the right eye, and of course the lens implant in the
left, The cataract in the right eye has continued to progress, and in-:
May of 1988, with visual acuities of 20/100- in the right eye best core
rected, and 20/70+, she has undergone cataract extraction with a lens °
implant in the right eye and YAG capsulotomy on the left. Potentisl
acuity meter readings at this time were 20/30~ and 20/40+. . .= -

This case is reprassntative of a patient with macular degenerationl
which was actually noted by the optometrist and referred to a retinal - %:
specialist who noted that, 'but as well, referred the patient for cataract.
surgery. At no time was a manifest refraction dape; subsequegtly cataras y
surgery was done at the very least, prematurily and wae angediTboxh: bytm SE |
numbers and subjectively by the patient to have besn of little bamfit ‘t'
the time.

5 MLD,
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CASE 6:

v g39328 ¢

'1—'—~ 75 year old female was seen 12/19/85, having been seen by a local
W yOPtometrisg and advised to have her cataraots removed at a regional
“high volume center. She did not wish to have her cataracts operated
- -andy in fact, stated that she would not have known of cataracts or
;:':,‘ .any problems with her eyes if she hadn't been told so by the local

ptometrist.

Hilvibion ‘with'vefraction revealed 20/30- acuit
' [SLIT LAMP: Showed early nuclear sclerosis.

y each eye, 20/30 both wyesi=:
“No other pathology was found. '

as been followed since that time developing a macular pucker:
..on'the right reducing her vision to 20/300. The cataracts have
'.'-pnly minimally progressed and her vision remains 20/30- in her left.

eye, 20/200 on the right. That vieion is down because of the macular

pucker,

et ‘last visit vas 4/20/88

CASE 7:

way 13, 1988

- REs  P.B.

IS

: Mr. P.B. is a sixty three year old male who was diagnosed as having glancoma-by.
optcmetrist approximately three years ago. He was followed by this optometrist
£or two years, being treated with various medications. He was nubseqpently,retcttet_l
to Dr.- N SN N.C. who told the patient that his g]_,auemq; K
wa® not well controlled and that he also had cataracts that needed aurgery Mﬁ@
The patient was informed that after he had the cataract surgery that it would no
: lc'mge: be necessary to use eye drops, that the the surgery would cure his glaucoma. .
Accordingly, Mr. P.B. had cataract surgery on his left eye, possible combined with a
glaucoma procedure. Post-operatively, however, tha pressure in the left eye 4id qn
back up and because there was scme discrepancy in vhnc br. - - told the patient . ;
and what the optometrist who had referred him to Dr. "=~ had told him, th.”t.l.{?}
decided to have a third opinion. He consulted me approximately six months agq Al
was found to have evidence of chronic open angle glaucoma in both eyes, ‘He had ‘&=
" minimal lens changes in his right eye. Visual acuity 20/25. Dr. =" " had told Mn
only a few weeks before that he needed cataract surgery very badly on this eye.and . )
had made arrangements to do thia. The left eye showed evidence of cataract surgery. -
with a posterior chamber intraocular lens implant and visual acuity was_zg('zo 40
eye. . >

ot

"It was quite cbvioua-to me that the patient diq hot Deed cataract surg ’
right eye.and if it had been done this would have constituted up.nee.e___q":‘ i o

It is nlao'intere;;:ing to note that the patient stated that the optometzis mg

him over $200.00 for his post-operative care following cataract suxgery hy Br./=<—
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CASE 8: . A

' may 13, 1968

Wrs. E.H.J. saw an optogetrist in the summer. 2. 2906 whe " to1aMNel Ydie®
cataracts and needed cataract surgery i.nnedhtely. This optometrist ip'*
totm, ¥orth Carolina called Dr. .- -- “are office in .

* Carolina and arranged a specific date md time for the patient to h&ve cau;u; »
surgery at the - . Eye Clinic. Because of the rapidity with which t-hil‘
.matter was handle and because the patient was hardly consulted regarding her
wishes ing this the patient and her family became quite upast And
copsulted me for a second opinion.

vpcm "examination of Mrs. E.H.J. she was found to have minimal lens m- and
certainly did not have significant cataract formation. She had same vision loeg.
related to macular degeneration and also showed evidence of chranic open angle
glaucoma which was undiagnosed. I have been following the patient for the las
two years and she still does not have any significant cataract formation. . She
is under treatment for her medical eye problems. )

CASE 9: ) 3
May 10, 1988
A

[

. Thank you for your -inquiry regarding r.i.entJ.R.,aﬁsyea:om R

gant].mnukopmsentedtone self-referred in December 1986 stating that he
+had cheduled for a >t surgery and wanted a secard opiniod. Hig
chi.efcmplaintwaammly blurred vision, four years duraticn, \dt.hm

My dnation avisualmitymtd:mhestmtsdho.m
zolzomuﬂzolzooswichmﬁracdmmof-o25-150x150a)andplnm(8.‘
Near vision was J2 OU improving to J1 with an overocorrection of +0.50. His
intraocular pressure was 10 in each eye. The pertinent findings in the
. remainder of his examination were the presence of very minimal lens change.-:
withacl.earviewoftleﬁmdusbyumbylmmumandaoauhm
that his symptoms were due principally to presbyopia, recamending a changs in
the near correction present in his glasses. o

Patienta.n.uasable:ofmct.imvexyueuineveryaspectofhisnfe‘
and in fact, as a hobby worked with high speed precision power equipment-.s.
makingﬁn-nim He volunteered that he was functioning well and had no " **

visual complaints that he considered to be significant. He had turned to an
ophthalmologist who had been in practice in his commmnity and has recently
earned an increasing reputation as a cataract surgical specialist.

The patient related that the surgery had been recommended based on his chief

recamended surgery
similated conditions, lesser vision. I questioned patient J.R. regarding - .
glare.arﬂthiswasmtamtablesyuptantohim. 3 .

T advised the patient that I did not feel surgery was ‘indieated -and
recammended that he seek contimiing care fram ane of several other
ophthalmologists in the camunity. I have since spoken with the
o;hﬂnlmlogmtvdnmfonawhgﬂ\epaumtwm:epomﬂntmmm
have vision of 20/20 OD and 20/30 OS with minimal cataract change and no
evident impediment to his function. I felt that the lens changes that were
present were quite acceptable for what one would find in the nommal population’’,
at this age and in the absence of any functional disturbance that the patient
mm&fasmgerymilmwmmtmmmbjtmmly -t
progressive cataract change. .

Pluaelatmhwiffmﬂerinﬁomaﬁmisdedxed
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CASE 10: D

- - .0, P
A R e
BOARD Gf GPHTHALMOLOOY

. . N . .
""I’'have seen multiple patients who were told that ‘they -aq’dqgjl
cataract surgery. They were told that they would ®go blind"‘_’l!
cataract surgery was not performed. They were also told that th
operation would be muach more difficult if they waited too long
This is a very common_senaria and has been seap by mc_at laaa
‘twenty times in the past several years. .

CASE 11: ﬁ

L et
Py FERTRRORISE s S
.

NARRATIVE sumufu’
f

e

Thig 66 year old white male retired policemen was seen by
a high volume ophthalmologist and was given a new pair of glagses. *
Within several weeks the patient returned complaining of decreased
vision with the new glasses. The bigh volume ophthalmologist: then..
fecommended cataract surgery and actually did the preliminary test,:
including A-Scan Biometry to perform the' surgery. The patient sav . .
a friend who recommended that he seek a second opinion. fThis °’
gecond opinion was obtained and the second ophthalmologist :found *
@ vision of 20/20 in the right eye with no eptical co:recti‘an S
macessary. A ThirA ovinion was sought from a subspecialist at .
R4 Bye Center, : - -: who confirmed that no cataract was
present and certainly did not recommend any surgery. Iocideatly, -
the patient had absolutely no visual complaints except for blh:r.d,
vision with new glasses, - The glasses were got plano but had some-
astigmatism correction which obviously was unnecessary. N

4.

CASE 12: /4

NCBH § 45 79 23
DOB3 (TR

Mrs. - ~"--=was seen by me on April 3, 1987. At
that time she gave the history that she is a 50 year
old lady who had carried her mother to the ~~ ~_.. 5 --
Eye Associates in - -~ - - --: for evaluation and
management of cataracts on referral from her mother's
optometrist. Mrs. ._----- and her sister had carried - .
thelr mother to ™~ ~+-- * _= and were sitting )
together in an examining room with their mother who
was gsitting in the examining chair. Mrs. ~--~-% and
her sister were sitting in chairs which had been !
placed there in the room for family members. As Dr.
- .+ walked into the room he looked at her
across the roocm, told her she had short eyes arfd
angle closure glaucoma and should have laser surgery.
She said her response was one of complete shock and
surprise. After having examined her mother, Dr.
::: agked her to sit in the examining chair and
examined her and said that yes, indeed, she did have -
short eyes and angle closure glaucoma and should have
laser surgery. This was arranged to be carried out
two days after this meeting at the same time her
mother was to have her cataract surgery done. After
she arrived home, she became concerned and called her
local ophthalmologist here in - .. —& regarding
this and he referred her to me for another opinion.
She denies any prior ocular injury. She says she hag :




CASE 13:
PATIENT: 324
RBE 57 -
RACE3 Caucasion ST
6EX1 Female : - -
- HISTORY:s This patient stated that in 1984 Dr.
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never had any symptoms of pain, blurred vision or ~..-

.+ halos around lights with either eye. The family -
history shows that she has a mother and maternal

grandmother with cataracts. There are two maternal

aunts with glaucoma, the type of which she is not )
,;,::are. she was on no medications at the time I saw

r. R T T

Her vision on that visit was 20/20 in each eye
at distance with her current correction. I refracted
ber and found the correction which she was wearing to' -
be essentially correct. That is'Il found ber to.need. .: -
a +2.00 =.50 x'120 in the right eye and a +2.25 in '
the left eye. Each of these ylelded 20/20 vision at'~ '
distance. Her intraocular pressure that day at 10:53

" a.m. was 15 in each eye. The pupils were normal as
_was the slit lamp examination. Specifically, the
anterior chambers were deep and quiet and there was
* no evidence of iris atrophy. On gonicscopy there was
a moderate amount of peripheral iris convexity, but
. the-spur and antericr ciliary body band wers visible B2
throughout the angle and there was no iris angle N
- apposition or peripheral anterior synechiae noted. -
ophthalmoscopy through the undilated pupil showed a
. very normal appearing optic nerve head cup and the
' posterior pole was otherwise unremarkable. I placed
W6t in a dark room for one hour and the intraocular
preasure did not rise in either eys. specifically,
the intraocular pressure begam at 15 in the right ar
remained 15 in the right after an hour and 10 minutes
and in the left went from 13 to 16. Gonloscopy
. following this showed no change in the appearance [
‘the angle.... ‘ S

My impression is that Mrs. - : has mild

hyperopic astigmatism, but does r-xét now appear to R
. have and does not show evidence of previocusly having B

had angle closure glaucoma. We had discussed the
" symptoms of angle closure glaucoma and I instructed
her that if she should experience any of those she
should seek immediate ophthalmologic attention. My
. recommendation was that she not have laser iridotomy.
She is to be followed by her local ophthalmologist.

.

o
had told har she had a cataract and that he wantad to remove
the left one first and then do the right. 0On:
examination (Dec. 8, 1986) her acuity was 20/20 Q.U. bes
corrected. There were a faw peripharal cortical spokes -in
the right lens and a petaloid opacity in the suparjor corte
of the left lens. The lens were otherwise normal. Ghe had,
no vision related complaints. e

PATIENT #0£081085
AGE: © 66
RACE Caucasion .
oﬁ;;oav i ::ulc . v August o
' is lady first consulted u "10, 31

for, a.sacond opinion for cataract lurnor;'recmga‘geﬂ

v . m~<=pn She did not wish a cosplete exam &ut needed
a second opinion for insurance. Ghe was notad to have '
nuclear sclerosis 0.U. Shd returned on September 9, lﬁs *
with no visual complaints and had had the llft' 'unrm
removed already. She said she saw, no better and was having
no problems with her vision but that Dr. s -2 wanted to G0
the other cataract and had said that it would not costs hanrl
anything. Her visual acuity best corrected was 20/30+3 0O, D.
and 20/30 0.5. Dilated fundus exam showed macular drusen. - -
informed her the cataract surgery was not necessary, ;
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CASE 15: dg

- - e —
PATIENTs #02041487 &—/‘--.-
ABEs 61 :

'
" RACEs - Caucasion ’
SEX3s Male X -
" DATE OF BIRTH1S/23/2% ’ ’ &
HIBSTORY: Patient is a 61 year old male caucasion.
-, Patient was first seen on 4-14-87 and was in for a second - y
. X opinon concerning cataract surgery. He states D, . __ o u Y
. had told him that the left cataract should come off ~—~
f ’ because it was making his eye go bad. On examination, his
. visual acuity best corrected '»é's'ﬁ/es 0.D. and 20/40 0.S.

With his present spectacles, he was 20/30~1 0.D. and 20/50=2 CA‘-
5. He is having no problems with his vision, Just & .
raceived his drivers license and did not w

o

- ish to have an AN
e . cataract surgery. He states he is able to read parfactly ® W&'

vl . % and that his distance vision was fine. 1 found no . .:

A - indications for cataract surgery. ot T

CASE 16: D

Caucasion

. ; Famale :

- HISTORY: " Patient was complaining of her eyes -
" watering and being light sensative. Her visual acuity -
with her old spectacles on 2/28/84 was 20/30 in the right o

™and 20/30-2 in the left. Dr. - — -2 requested authori- ! ¥

! zation for cataract surgery on the right eye. There is o

l no list of findings noted“orh"the patient’s chart.
Lo .

CASE 17: B

409031386

- 26 . :
Caucasion
Male ) .
: Had first seen Dr. *: ~7 follewing
H'I‘B‘{a?:;y to his right aye which resulted in a trnmut{q
: :ltlrnct. He had a left intraocular lens implapnt gnd .,4_.
“ subsequent opacified capsule which was cut with the YRG.: "

iti : He'' was
in addition a central cor.'mnl ICIV‘.:—“‘. .
N . Tmher:“:::n of pglare and decreased vision. Dr., T==: hag
- : . m:zmmendad ramoving the implant. Examintion r-nv..nl:d 8
‘ ) Clsull acuity best corrected with a +2.50 of 20/20. .‘on.r:
‘. were a tremendous ypumber of pits 1in m :

thesiapl "“"-'u.-‘-_
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CASE 18: A

CASE REPORT #14259-51
.

GB, a 68 year old black female was seen in the office of her
local ophthalmologist on 10/28/86 for a second opinion. This
patient stated that she had recently been seen in the office of
her local optometrist who informed her that she had a cataract in
the left eye which required immediate surgical intervention.
This patient was told that she should have the surgery performed
at a high volume surgical center in Eastern North Carolina as
soon as possible. The patient did not wish to leave town for
medical care and felt that her vision was not poor enough to
warrant immediate surgical attention. The patient, therefore,
sought a second opinion.

Upon examination, the patient was found to have visual acuity ’
with her present glasses of 20/40 minus 2 in the right eye and
20/40 minus 2 in the left eye. Refraction showed that the
*patient's vision could be improved to 20/40 plus 1 in the’right
eye and 20/40 minus 2 plus 3 in the left eye.  With both eyes
open, the patient read a fairly brisk 20/30 minus 2 vision and
with a proper reading add, the patient saw a brisk 20/20 with
both eyes open at near. Biomicroscopic examination did show
moderate nuclear sclerotic and cortical cataract in both eyes.
The remainder of the ophthalmic examination was unremarkable for
this patient. The patient was informed that with a minor glasses
change she could be improved to 20/30 vision which was adequate
for unrestricted driving privileges in the state of North
Carolina. The patient replied that she definitely did not want
any surgery on her eyes if it could be avoided and that as long
as she could drive in an unrestricted fashion, she was happy to
simply change her glasses and go on about her business. The
patient also reported that she was having absolutely no I
difficulty with her daily life tasks and functions and that her
vision was not handicapping her in any way. The patient's
glasses were changed and she was discharged to be followed up at
yearly intervals,

This patient was re-examined by her local ophthalmologist on

4/5/88 and was found to be suffering from moderate advancement in
the cataracts in both eyes. Her best corrected visual acuity had
decreased to the 20/70 minus 2 level in the right eye and 20/50.
minus 2 level in the left eye. The patient now was indeed . st
complaining of difficulty with her vision and was desirous of
-improved visual acuity in the right eye. The patient o
subsequently underwent cataract extraction with implantation of

an intraocular lens in the right eye later in April of 1988 and

has done well since that time.

As can be seen, this elderly patient was able to postpone purely
elective surgery for her cataracts until such time as she felt
she was visually handicapped. This patient was led to believe

that surgery was needed urgently when she was first evaluated by
her referring optometrist and this proved not to be the case.
Elderly patients often defer elective surgery until such time
that there vision becomes functionally disabling in some manner.-
This is entirely appropriate. It is iqabpropriate for elderly
patients to be routinely considered for cataract surgery with
vision at the 20/40 level. 20/40 vision is adequate for
unrestricted operation of a motor vehicle in all 50 states of the
Union - an act synonymous with independent living by most elderly
people. Patients with 20/40 cataracts simply do not need
"urgent"™ cataract surgery.
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CASE 19: B

CASE REPORT #00545-02

AM, a Gi'year old white female was seen by her local
ophthalmologist in North Carolina on 11/12/86. This patient had
recently been seen in the office of a high volume surgeon in
Eastern North Carolina where she was told that she needed
cataract surgery and that she had glaucoma in both eyes. The
patient had been placed on antiglaucoma medication but had
decided to discontinue it on her own 1) weeks prior to the visit
with her local ophthalmologist. Upon examination it was found
that she had mild nuclear sclerotic and mild posterior
subcapsular cataract in the right eye and a clear lens in the

left eye. Her best corrected visual acuity was 20/30 minus 2 in ‘:_
the right eye and 20/25 minus 3 in the left eye. The patient's : " .

bright light (glare testing) visual acuity in the right eye was
unchanged at 20/30 minus 2. The patient's intraocular pressure
was 14 on the right and 16 on the left. Post dilation
intraocular pressures showed 17 on the right and 15 on the left..
"Fundus examination showed no evidence of glaucomatous cupping in
elther eye. Visual field examination was full in either eye.

The patient was informed that she did not have significant
cataract or glaucoma in either eye and did not need surgery or
antiglaucoma medication in either eye. The patient's glasses
were changed and she was sent on about her business,

The patient was seen for routine follow-up six months later on
5/12/87 where a mild increase in the cataract in the right eye
was noted. The patient's vision could be improved to the 20740
minus 1 plus 2 in the right eye and 20/30 minus 2 in the left eye
with a minor glasses change. With both eyes open the patient
could see 20/30 plus 2 with her new glasses. The patient's
intraocular pressures were normal at 17 in either eye. The

patient was given a minor lens change and was sent on about hey °
business. o

The patient returned for follow-up ten months later on 3/11/88 at
which time she complained of further decreasing vision in the
right eye with difficulty reading and driving at night.
Examination showed an increase in the posterior subcapsular
cataract of the right eye. Her bright light visual acuity now
showed a marked decrease to the 20/100 minus 2 level. The
patient was deemed to be a suitable candidate for cataract .
extraction with implantation of an intraocular lens in the right -
eye which was accomplished in late March of 1988. The patient T
has since completed her recovery period and has had an excellent
visual result in the right eye. Her intraocular pressure has

been normal at multiple visits per her local ophthalmologist over
the last two years.

In summary, we have a 69 year old white female who was told at a
high volume surgery center that she "needed" cataract surgery and
had glaucoma in both eyes. The patient has since been shown to

definitively not suffer from glaucoma in either eye and her
initial cataract diagnosis was extremely premature. This patient
had 20/30 vision in the right eye and 20/25 vision in the left
eye when she was seen by her local ophthdlmologist for second
opinion. Patients with this kind of visual acuity are simply not
candidates for cataract extraction except in extremely unusual
circumstances (airline pilots, professional football
quarterbacks, etc.) This patient was able to defer her surgery
for almost a year and a half until her cataract became visually
disabling and she subsequently underwent a successful elective

procedure.
CASE 20: ‘B

GBL is an 82 year old black female from Eastein Nirth Carolina
well known to the ophthalmic practice of her loca
ophthalmologist since 1965. This lady had.had poorly controlled
glaucoma for many many years and upon exam1n§tion on 2/2?/80 it
was found that her vision had decreased to light perception only

CASE REPORT #12+77-77:
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in the right eye and no light perception’in the left eye. This
level of visual impairment was repeatedly documented in visits
throughout 1980 and 1981 and subsequent years. The patient was
referred to another local ophthalmologist for a second opinion
about her end stage glaucoma process in both eyes. That
examination on 2/16/81 confirmed that the patient had an
extremely poor visual acuity in both eyes as listed above.
Examination of her optic nerves showed marked cupping of both .
nerves with the right eye specifically measuring 0.95 with a very
thin neural rim. Tiris physician recommended increasing her
topical medication but did not recommend cataract exttact%on for-

- Jher.

Pte GLB was left with essentially blind eyes due to glaucoma for
the next several years until she was encouraged to seek treatment
at one of the high volume cataract centers in North Carolina.
Obviously, this woman was anxious to achieve some sort of return.
of useful vision and sought treatment at this high volume center
because she was under the impression that "they work miracles”.
This patient traveled two hours to this high volume center and
was told that she could be helped with a cataract operation and
placement of an implant in her right eye. This patient had the
operation later that day and returned home the following day for
convalescence. When the patient returned for her follow-up
examination at this. high volume center, it was noted that she had,
achieved no improvement in vision. She was then subjected to"a. .
Yag laser posterior capsulotomy procedure with no improvement in
her vision. On a subsequent visit she was subjected to an Argon
laser trabeculoplasty in the right eye - again with no
improvement in her vision. At this point, the patient and her
niece were informed that nothing further could be done for the
eye and the patient was discharged from the care of this high
volume center.

All three of these above \listed surgical procedures were
definitively unnecessary for this unfortunate woman. Medical

records existed documenting her care and treatment for, many years

by her local ophthalmologist. Her optic nerves had been damaged
severely by glaucoma and as early as 1980, it was apparent that
she had a potential for only bare light perception vision in the
right eye. Cataract extractions are simply not indicated in
these patients. A simple phone call or release of medical
records to the local ophthalmologists would have provided
definitive evidence that cataract surgery would be of no benefit,
to this patient. Instead of waiting to obtain medical records or
phoning her local ophthalmologist, the high volume surgeon
decided to proceed with immediate surgery regardless of its
potential for improving this unfortunate lady's situation. The
subsequent laser surgeries were definitively unnecessary in that
the surgeon most certainly would have been able to visualize the
optic nerve after the initial cataract operation and determine
that her optic nerve was destroyed by glaucoma. In addition,
this high volume surgery center is well known to have in its
possession an instrument known as a potential acuity meter which
will measure the potential for vision in these patients. It is
interesting that this instrument was not employed usefully before
the cataract operation or before the Yag laser capsulotomy for
this patient. Lastly, the Argon laser trabeculoplasty is.
*definitively unnecessary for a patient of this type in that her
intraocular pressures have been well controlled for many years
witen she is on a proper dose of medication and using it properly.
Indeed, this patient was only on one medication at the time of
her evaluation and surgery at the high volume surgery center.

This patient has been followed by another ophthalmologist in her "7

local community since this operation and this doctor has
documented the patient GBL's vision in the right eye remains at
light preception in the right eye. The patient's niece confirmed
that this patient attained absolutely no improvement in her
vision from any of these three procedures. This "cut now - ask
questions later® approach to elderly Medicare patients is all too
common in high volume surgery centers. It can be realistically

estimated that Medicare spent between $6,500.00 and $7,000.00'§o£-

the unnecessary procedures which this unfortunate patient
underwent.
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CASE REPORT #09-96-56

CASE 21: A
%

HE, a 70 year old black female was seen by her local family
practitioner on 6/9/86. This patient reported that her local
optometrist had scheduled her for cataract surgery through the
office of an ophthalmologist in Central North Carolina. The
family practitioner noted that her visuai acuity was fairly
acceptable in his office and that he could visualize the fundus
- fairly well in both eyes. The patient had other medical problems
including morbid obesity, hypertensive cardiovascular disease,
and borderline control of essential hypertension. The family

practitioner felt the patient had acceptable visual acuity at the ..

time of this examination and that she should seek a second
opinion.

The patient was reférred to the office of her local
ophthalmologist on 6/13/86 for second opinion re. cataract .
 surgery. The patient stated that she had been scheduled Tor
cataract surgery on her right eye by her local optometrist. The
pdtient was asked as to whether she was having any particular
difficulty with her eyes or vision. The patient stated that she
had no real difficulty with her vision but was informed by her
referring optometrist that surgery was necessary. The patient
stated that she did not want surgery if it was avoidable.
Examination in the clinic showed a totally normal ophthalmic
examination except for some early cortical and posterior
subcapsular cataracts in both eyes. The patient's best corrected
visual acuity could be improved to the 20/25 minus 3 level in the
right eye and the 20/25 minus 3 level in the left eye. With both
eyes open the patient saw a brisk 20/25 plus 2. With an
appropriate reading add, the patient could see 20/20 with either
eye at near. The remainder of the ophthalmic examination and’,
fundus examination were entirely normal. The patient was
informed that she had very mild cataracts in both eyes and digd
not need surgical intervention at this time. The patient was
very relieved to hear this and obviously opted to have her
glasses changed instead of an operation.

Patient HE's local ophthalmologist contacted the office of the
surgeon in central North Carolina who was scheduled to perform -
patient HE's surgical procedure. Her local ophthalmologist spoke

with office personnel from the second office and confirmed that

the patient had indeed been scheduled for cataract syrgery by her .

referring optometrist and that the second surgeon was expecting
patient HE in the office later that day for cataract surgery.
Both patient HE and the office personnel confirmed that the
Ypatient would be returned to her local optometrist for
{ postoperative care.
Patient HE has been seen in the office of her local .
ophthalmologist on two occasions since June of 1986 at which time

she has been found to be suffering from minimal cataracts in
either eye. Patient HE was last seen on 4/19/88 at which time
her vision with present glasses had decreased to the 20/60 minus
2 level in her right eye and 20/50 minus ‘2 level in the left eye.
Biomicroscopic examination confirmed moderate advancement of her
cataracts in both eyes. With a proper refraction the patient
could be returned to 20/40 minus 1 vision in the right eye and
-20/30 minus 2 vision in the left eye. The patient was delighted
to have the improvement in her vision through a refractive means
and was again informed that she did not need cataract surgery.
This elderly patient has been discharged with a new pair of
glasses and will be seen again at 9 to 12 month intervals.

/

: Again, we see an elderly patient informed that she "needs"
s ‘cataract surgery when this is simply not the case. ¢

-
-
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CASE 22:
J iy N
© PATIENT: 0687
4
. RACE s : casion F
8EXs Famale N
« HIBTORY) I_first maw this patient'on Feb. G

stated she had Leen followed for five ysars
for plaucoma and that now he unt.d':: Clz-m»c
out. She had no vision complaints. Her visusl acuig

correctad was 20/40 0.U. She did not -
CASE 23: [3
© o PRATIENTY ™ 804031887 R PR
RBE: 77
RACEs 7 7 Caucasion
¢ b8! - ] L. Fenale an
: -~ HIBTORY: - This one ayed patient “was first-:

aaen
18, 1987 with a history that she had been told by Dr

" that she nesded & cataract operation ih har \
‘Beptember. 6he also needed a knee'opsration and o
underwant this first. This was complicased by PORt=0perat
emboli and gonfusion. Sha has tardive dyskensia

genaral anaesthesia. Following her recovaery Dr.:. ===}
her she no longer needed the surgery. They were’:
concerned that the cataract surgery which had besn'

tQ.kaep hor vision in her - only e (according o to o
% © +y was no longer necessary. - m

e e — - — e

.
LR

CASE 24: J’B

" CASE REPORT #09-40-73 .

DM, a 78 year old white female was seen in May of 1987 by a high
" volume surgeon in Eastern North Carolina who informed this
patient that she was in imminent danger of angle closure glaucoma
- -and was in féed of bilateral peripheral iridectomies and then
.- cataract extraction in both eyes. Her local ophthalmologist
rteviewed the office notes from the high volume surgeon and found
" that the patient was recorded as having complained of visual
. impairment. The patient stated to her local ophthalmologist that
- . she was having no difficulty driving or reading and was concerned
about the necessity of procedures for both eyes. Very briefly,
she was found to have a minimal nuclear sclerotic cataract in
either eye. Her anterior chamber angles were deeply open by both
biomicroscopy and gonioscopy. Her intraocular tension was normal
at 16 in either eye. The fundus examination showed moderate
senile macular degeneration consistent with the patient's age.
The patient was refracted and it was discovered that her vision
could be improved to 20/40 in the right eye and 20/30 plus in the
left eye - a level consistent with unrestricted interstate day or
night driving. The patient's eyes were dilated and her
‘gonioscopy was performed again - showing open anterior segment
angles with no danger of occlusion and normal post dilation
intraocular pressures. A driver's license card was produced by
the patient which had been filled out by the high volume surgeon
and it was indicated on this card that the patient's best
corrected visual acuity was 20/60 in the right eye and 20/100 in
_the left eye. This information was false and untrue, as the
patient was okay for unrestricted driver's license. The patient
- was reassured that she was not in need of any glaucoma or
- cataract, surgery, and she simply needed to have her glasses N
changed.’

In summary, we have an elderly white female who is informed that °

she needed immediate glaucoma and cataract surgery to preserve

her vision who was found on subsequent examination to not have

glaucoma in either eye or a significant cataract in either eye.

The patient had been totally misled as to the level of her visual

impairment and was capable of vastly improved visual acuity with
.. & simple glasses change.
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CASE 25: /4 '

CASE REPORT #15-20-09

JNC ~ &5 year ofa whité\male who was seen by his local
optometrist in Eastern ﬁ% C., and was informed that he had a
cataract in the rt. eye which required surgical attention.
Patient was scheduled for surgery on this right eye at the office
of a high volume surgeon in Eastern N. C. The pt. desired a
second opinion and sought consultation at the office of an
ophthalmologist in his hometown. At that, visit the diagnosis of
cataract was made and the pt.'s best corrected visual acuity was
noted to be count fingers at one foot in the rt. eye. The
patient was indeed felt to be a candidate for cataract extraction
and was counseled as to the risks and benefits of cataract
surgery. The patient opted to have his surgery performed in his
hometown by his local ophthalmologist as he did not wish to .
travel out of town for surgery at a high volume center. The pt.,
therefore, consented to and was scheduled for cataract surgery.
per his hometown ophthalmologist.

.Before pt. JNC underwent surgery per his local ophthalmologist,*f“,"

he was contacted by the optometrist who had initially seef him.
The optometrist was distressed that that pt. had decided to seek
treatment locally and tried to persuade the patient to cancel his
surgery per his local ophthalmologist and seek cataract surgery
at the high volume referral center out of town. This sequence of
events was reported to the local ophthalmologist by pt. JNC and .
his family. An appropriate entry was made in the medical records
concerning the attempt by the local optometrist to have the pt.
cancel his locally scheduled surgery and seek surgical attention
at a high volume referral center.

It should be noted that the local ophthalmologist and local
optometrist had never had any substantive referral arrangement,
as the optometrist 'in question refers virtually all of his .
cataract surgery patient out of town to high volume surgeons who
will then return the pt. to the local optometrist for
postoperative care - to include a "postoperative care fee". This
case illustrates the length to which some optometrists will go to
direct patients to certain providers pursuant to an arrangement,
whereby the referring optometrist is to receive a fee generating
opportunity when patients are referred for surgery.

CASE 26:
TR E A sk
. PATIENT: #0605078% i
CmBEd .. Hdh ,
“RACE3 g casion o R
8EX1 t Female o i R
HISTORYs First seen on May 7, 1985 she was ve

‘upset that she had been told,by Dr. 7. .. that she -

eeded to have hermnisgt,exe“n rate . :
iﬂ§5§§%5ﬁ:azi=fafV‘Ew arEEF'EiEracE on With & sUDGequent

central retinal vein occlusion and hen visual acuity in this
@ya was 10/400 best corrected. Her visual acuity in

har good eye was %24§Q¢”i§p;hgr;p$glpnt spactacles and
she felt this was adequate vision, .
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CASE 27: 6

> he had a tou::h of glaucoma am.hneeded laser treatment on his
“'right eye.  He 'had no history of glaucoma and never umed any
- drops. He had no family history of glaucoma. He is

. using Nitroglycerin for circulation problems and attacks of

_-angina., On ex tion on Februar s 1986, his intraccular

.. pressures mr@\:n the right and{ 20 in the left. Mis
“visual acuity 20/20 0.U.. Goni by showed deep

" and symmetrically visable angies, mild pigment. The right
optic disc was markedly asymnetric with a cup to disc ratio
of 0.6 and the left about 0.3. There is a slight posterior

~,Subcapsular cataract on the right. -+ Gubsequent intraocular

is beinn fol lou'd

LASER a8 ©° TRy
MO GLC. "_-;t"

G

CASE 28: D

“PATIENT: .7 #03012486 ' o

e . . o1 .

Black
i e ist 4 ql.uco.l or

HIBTORYI . - No family history for

"blindness or eys disease. Patient was first seen on

¢ headaches and her wyos
January 24, 1386 co“"“.mmooon .50 u 143 0.D. end & -4.73 o

1 ivatardct in her right eye. On examination,
Mﬁ:ﬁ acuity with her present spectacies was

% ‘0.Do -and 20/70 0.8. She had keratoconus.

anses ware crystal clear. Her left

m ti fltt.d with a contact lens and she is 30/20. . The
‘pight eye is being fitted. There was no eviden;e
cataract. Her vision uncorrected was 20/400 0.D.

" 9.8, 4(0"‘) Nm} fﬂu“f,
g\k’&b‘ﬂ'}

and 20170

-5 e

6
; i .
. L. : R D
casion - - . Ll
- Male - Lt Ce T :
Patient had been’ told by Dr. . :.. that

: pm-urn wore 19 and 16, and 18 0.U. on no medication. Mg _.

wearing a -8, B
b‘urtinn .ng.s. nfrzctton. ghe stated Dr. - s told ?y

l\w\ kmqwtemf

o ST AR
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CASE 29:
L oA T X3 121 (1} vy b e AR bt --..-_‘..
"PATIENT: ' #0511068S
T T © 6
‘8EXs Male . A E M B M
RRCE: i Caucasion T
HISTC_)RY: N Patient had a right cataract surgery
. Dr. with an intraocular lens in July of 1983, *

stated he was not having any problem prior to the -urn.ry;

- He was well pleased with the results, howaver, and was
scheduled for a left cataract and intraeocular lens in -
January of 1986. His prascription in the right eye wag .
plano =0.75 x 180 and in the left eye was -2.25 ~0. S0 % 20..
He was complaining of depth perception irregularity without
his plasses and did not like wearing his glasses. Thare wa
a mild amount of nuclear sclerosis and his visual acuity wi
his present spectacles was 20/25 in the right eye and os/2%

in the left eygk mag . ngosindication for left
surgery. o B O e i s AN

CASE 30: A

Brief summary of post operative surgical care provided by optometric
practitioner resilting in misdiagnosis and protracted therapy.

~ A RIS

D.B. &

year old white male had cataract extraction and intraocular lens
impla:tfdln the immediate postoperative period he developed a redeye and
headache and was evaluated by the optometrist who was providing postoperative
care. The diagnosis of migraine was made an@ th?patient was treated gith
pain medication without benefit. Topical medications were prescribed without
benefit. With progressive symptams he was referred toa m?umloglst and had
extensive testing, including expensive CAT scan testing w1tpout establishing a
diagnosis. Subsequently he was referred to an academic medical center
neurcophthalmologist who diagnosed scleritis and began anti-inflammatory
therapy while also obtaining further consultation that led to diagnostic
biopsy which established the diagnosis as an @nfection due to a fungus.
Antifungal medication was successful but required three months of therapy.

CASE 31:
PATIENT3 s‘:‘—-g-w-z-___w L
* RGEs T6 “muemiiFd e

BEX1s FEMALE
. RACEs CAUCASAN
DOBs 373712

Patient told she needad a cataract operati

that she is doing well did not mean she did
P 0 . - (s
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CASE 32: A

- 68
ool 7] . v 10/25/18 N ;
. Patt.nt is 4168 year old black fﬂmal. uho was’ seen at &

S Tfroe acreaning at the - . = Eye——=w= Canter on June 6,
1987, 6Ehe was told at that time she had cataracts and
/15 apked if she wanted to sign up for & date for cataract
- surgery. On examinatioWy
YOTIhd 20/25-1 0.8. uncorrected. There was a mild

amount of nuclear sclerosis and sone peripheral :orttc
spoking which . is not nivmg hai ahy “visual -probxams-

B
©_ Newves tar.

009062286 ‘ .

OS/EB/!Q] . e . m ‘éh

Female

. Cuuea-lon : TR *
HIBTORVc Patlont told by Dr. 7 she had

‘R¥aucoma. She was also told she would need cataract m
murgery in the fall. She had diabetes, hypertension and a %
haart condition. " Thera was mno family history of pglaucoma.
Patient ‘t.kiny Propine b.i.d. 0.U. Intraocular pressures
when first seen on Rugust 22, 1986 were 18 in each sye. The
drops ware stopped and she was seen on five subsequent checks
over the next 15 months on no glaucoma medications with no
pressure reading higher than 18 mm. Hpg. Her visual acuity
when first seen was 20/30 0.U. She had ng_ visual-complaints.

CASE 33:

CASE 34:

P

e e T TLUTTY

-:-g;mk e + ne GrLe.. ]

Pt. was told he should have his cat ;"
N o o "

alt ougn F\as some Erouble focusing f
ision with his old glasses Tret seen wag

r
when first seen was Q/BO >
Also had been on Timoptic 0.%% for 2-3 years before ’
-.in 1986, First seen by mejl0P17/24/87: 16

CASE 35: A

i+ =2 Ciinie, Inc. .

;7 / North Carolina ~-.x
.»-Deax f‘:—'.-: -

"As-a tollowup on our recent telephone
the enclosed information about one of
call S. B, which are her initials.

conve:sat.:ioria', I'am vriti;
my patients whom we vilJ,

88-297 0 - 89 - 6
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.- . e L
on 9-10-85, Ms. S. B., age 84, came to me because she wae upset " 'x
and felt bad and wanted a physical. She came because of hayfever
symptoms with slight wheezing but during the course of the "5
4 examination she asked me if I could check her to see if she had
cataracts and I did and told her that she had early cataracts
and then I inquired as to why she was asking and why she seemed
to be upset. This lady, who has been our friend for over 20 years -
and has been a friend of my office secretary all of mv .sacretary'e;.:
life, then explained to us that she had been to Dr. -. -<for ..
evaluation of har aveg. that her vision was deteriorat.ng a little .
and that Dr. - as she stated, acted strange, did not . . .
finish his examination but told her that she had to have immediate ;
surgery to preserve her vision and that he was making arrangements "
-for her to go to. - .. - = for this surgery. ;She was samewhat -
intimidated. by this and expressed a desire to stav in’ . - -::'and lat®
‘that time stated that he told her that no one in "7 could Q9 ..
this kind of surqgery. - I ‘explained to her that there were four
physicians in ... -~ who do this kind of work reputably and . .
correctly and at that time she pulled out a two sheet. handwritte
note, a copy of which is enclosed. which in effect gave her . . ; :
instructions for being at Dr. . _ _—.'s office on a given morning
for transportation by car to . .. - -iié to be operated on. The o
note further stated that a motel room had been reserved for her
to stay after the surgery and overnight and ;he following day she
would be brought back to - . ro-w . .o

n -

S

“The‘patient~Vas unaware of the name of the surgeon who would do )
.the operation or at least she could not remember. She was quite’
-upset about having to go out of town to have this work done and B
-to see people that she does not know.

Vi e . ' ooty

explained to her that there are physicians in -.. - who do this

.- 'kind of evaluation and surgery routinely and do it correctly and

- properly and she immediately requested tha+ we get her an
appointment at which time we called Dr. " and he agreed’

to see her on the same day. ’ : o

v

inca"we @id not know which surgeon she was;supposed tb.db to in
= S e

R ~r I had my office secretary, -, to call Dr. it
Orrice at which time she talked to - and - . :-: told her that
N = takes care of all the arrancements and that Ms. §. B. was
;&rpupposed to go-see Dr, . =——-—==%v on 9-24-85.

& e

-

'
¢ .

“Blease, ‘e the enclosed co

py of the instructions‘that our patieht )
. allowed us to see and copy .

"?it'ioﬁzheed'anj further specific information about this case, then
.+-’I shall be glad to give you anything that I have, .

< Réipécifﬁily, . ‘ v

accs pr.

‘o "Enclosure .-
4 Bn ure
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MR 01678 27

S - RE3 oo

-.The above 85 year old white femala was seen 9/10/85. As yoy are’

aware, she had been told_that she has cataracts and surgery-'is ¢
heceasary and in.fact, arrangements were made for patient to he
picked up in - . . and taken to - = to have surgery don
by an unknown me eye surgeon whom the patient has not seen.
The M was to have the surgery approximately 2 hours
after arriving in - ' The patient does not know which -
eye 1s to have surgery. She does not desire surgery and wants-
. it onlyas she quotes, "have to have it", e -

External examination revealed pupillary reaction and extraocular .
- muscle and 1lid function to be normal. The interocular pressure .-

is 7 mm. of mercury bilaterally.  Visual acuity of right eye
20/200, corrects to 20/80 with a minus 250 sphere. Left eye - -
vision 20/100, corrects to 20/80 with a minus 225 sphere. . Wi

Pupils dilated and revealed normal cornea, anterior chamber. -’ o

There is nucleosclerosis. The vitreous is clear. The discs :
appear to be normal. There is a dry type senile macular .
degeneration bilaterally. It is my opinion that the cataract ! A
changes probably contribute at the most 50% of her visual deficit. -
. b . Ce g

“ After my explaining the situation to the'patient she certainly
. desired no surgery. No surgery was scheduled. I took the -
' ‘opportunity to have Dr. ~- - ., a retinal specialist, - .
, to see the patient. He concurred with the above findinga and
felt that there is no treatment available at this time for th
" - macula degeneration and in absence of patient's desire for
- surgery for the cataract, he would recommend RO surge:

this time. .. . T

. 'l‘hnnk

you to: allowihg me to see her.

Sincarely your
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o Wk, R

CASE 36: D
et SR

me iy R T One”eyed - patient who had vision of 20/25, ' Patiens’ ;
tosd that he did not need surgery. One month later he und-tvqlgg catazest:' 1‘
surgery with implant in the same eye, by , — = Eye Clinic. ' He :wa.m-\ﬁgﬂ,
> !
8 b

L me——— -

went enucleation of a blind eye which was not bothering the patient,

. cans back to Dry-:. - after experiencing an episode of extyus: ,&{ LN
" orbital implant after enucleation in that eye. pxeusion o 8 M

- ’:ou y sn optometrist that he had gl “and wan yefag
L © t04.. - v. . for laser treatment. The patient came to Dr, “w.t=w for 4
s secaiid opinion and was found to be only on Timoptic eye drops. - With the S
- addition of another set of eye dr’op- the pressurs vas under good cOREFEls 5 pyw

L 0
CASE 38: A

- Case Report .. '1

Latr : 1

" Chart#  030-05

The patient 1s a 60 year old white male who presented on

July 6, 1987 having been followed by a optometrist in a surrounding
community. He had been found to have unilateral glaucoma

of the left eye some 3 months prior to that examination. He

.had been using Betagan and Propine and his pressure wvas 16

in the right eye and 24 in the left eye before the patient
‘presented for his examination. Since his optometrist was L
" *.. unable to reduce his pressure below 20, it had been recommended

that he go to a cutlying community for Argon laser trabecularplasty.
However the patient presented to me for a second opinion.

- The patient was found to have 20/25 vision in the right eye

" and 20/30 in the left eye with his current glasses. The left
pupil was alittle larger than the right. His funduscopic examination
showed the right eye to have normal appearing disc while the
left eye showed vertical enlongation and nerve fiber layer
drop out consistent with glaucoma. His intraocular pressures
measured 17 and 21. Gonioscopy revealed Grade IV open angles.

I felt that the patient had unilateral open angle glaucoma
with borderline control. He was started on Pilocarpine 1%

qid and his pressures remained in high normal range through
out the ensuing year. There had been an inadequate trial of
medical therapy before laser was recommened. His visual field
test have remained unchanged during this period of time. We
have been able to avoid the use of Argon laser trabecularplasty
with appropriate and adequate antiglaucoma therapy.
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CASE 139: C

cise Report
Chart$ 044 19

‘A 30 year old vhite male vho was seen by a local optometrist
in dither “Bepténber or October of 1987 was told that he had
a cataract in his right eye that needed to be removed. He
had noted black specs infront of his vision and he had no
iscomfort associated with it. He noted that the vision was
Qeteriorating. He was unable to see the cash register and
.he had to quit his job as a cashier because of the mistakes
"he had been making. His vision was found to be counting fingers
* in the right eye and 20/20 in the left eye. His funduscopic
- examination showed a heavy cellular response within the vitreous
and the retina vas barely seen in this eye. Ris left eye .
.- was pormal. Bis slit lamp exam showed mutton fat KP with 14
: *,cell and flare. The anterior vitreous had a 3+ cell present.
! rhere was alot of debris within the vitreous cavity. His intraocular
pressures were normal. L . .

. I felt that the patient had a intermediate uveitis. BHe was
treated with subtenons steriods as well as topical steriods
and cycloplegica. His general medical work up revealed evidence
" for sarcoidosis and a general medical evaluation through
the offices of Vocational Rehabilitation Services revealed
" sarcoidosis. The patient required several subtenons
_ injections of the steriods and over a period of ' about 8 weeks
the patients vision was improved to 20/30. .

: Piiit and foremost this patient did not have a cataract and
secondly there was no need for surgery. He required medical
treatinent of the uveitis.

CASE 40: @

CASE_REPORT

"o

“Mra, B D. ‘vas sebn in"Decembef of 1980 by Dr. K. At that time, her visual acuity
.-wag 20/20 in the right eye and 20/200 in the left eye. She was found to have am
".701ld chorioretinal scar in the left previously diagnoséd as toxoplasmosis ‘and treated
at Bascom Palmer Eye Institute in Miami. She was seen regularly over the next seven
r:to eight years. As an example, she was seen in August 1985 at which time her visual .
<acuity was again corrected to 20/20 in the right eye and 20/200 in the left. She sub- .
sequently developed early nuclear sclerosis in both eyes and was seen by Dr. M.C. at
. " Eye Center in consultation. It was felt by both Dr. C. and Dr. K. that it was
_Z'Ffé'mature for her to have cataract surgery. It was also noted by atleast three inde-
s pendent observers that her anterior chamber was deep. In October of 1987, her visual
g _acuity was best corrected to 20/30 plus or minus in the right eye and 20/200 in the -
". left. She was last seen most recently by Dr. K. on April 11, 1988 at which time her'
.visdal Acuity was best corrected to 20/80 in the right eye and 20/200 in the left.
Her applanation tensions at that time were 20 and 18 and as well her anterior chame
..;.-ber was noted to be deep. It was moted that the cataract had advanced and it was re-
commended to the patient that she have cataract surgery in conjunction with a lens
. implant in the right eye. The next communication with the patient was in May of 1988,
The patient requested that Dr. K. -provide post-operative care. She stated that she
had been seen in 7 . ~=.»and had been told that she needed cataract surgery
but, as well, had glaucoma and needed surgery urgently. She subsequently had surgery
... the next day for Both cataract and glaucoma in the right eye and, as well, glaucoma
in the left.

THis case. represents a situation in which a patient legitimately was in need of cat-
* aract surgery but was diagnosed as having glaucoma of such an acute nature thaf al-

most imedia;'e surgery was indicated. With a past history of almost eight years it‘ .
is very doubtful that the patient had acute glaucoma. It was noted during their exam .
«in [ t=gowathat the angles were open and the applanation tensions were ndrmal,

~but: urgent.treatment wis recommended. The urgency of any treatment is.in question.
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CASE 41: C

¥ 9) Mxo-m-oubwmzzwimummammam Pationt uns tobd that ke had to have
o emagency dungery as soon as possible. The patient came fo e me for a second opinion. 1 comumed with
;‘quwmxmwmmmwmm The patient's
| prsnes were-noad, mdﬂmzwzmuguoﬂwymmmmmdmeyeﬂutmddbemmm
- a e fom of catanact extraction. 1 advised the ptiont that it uns an elective procedume, and he coutd

mrmdq_n_zatavy&m.hzmdemed mmmumwmmnymmwmm

CASE 42: A

haever, aﬂmmamdmwa&m she (el cawsing injuy to the oprative epe.

canplications;
memmmmmmm&ogmmwdwq and the focal neferring

—_— /z\

PATIENT PUT TO UNNECESSARY TROUBLE..

This 1s a two year old child who went to an optometrist because he had'a
chalazion-a type of sty on the upper 1lid. The optometrist knew that the
treatment for this was incision and drainage. He told the patient's grandmother
that she would have to take him to a town out of county to have this done

as nobody in Shelby did this'kind of work.

This of course is the kind of thing that any ophthalmologist does regularily
and does it in his office on adults. A child has to be done at the hospital
under general anesthesia because it does cause a little bit of pain in children.
Fortunately, the grandmother thought better of this disposition and checked

out the hospital and found out she could have it done here.

One can only guess how much trouble patients are put through by optometrists

. by referring them to distant places. If one were: to extend this type of W e
philosophy throughout medicine, the local general surgeon would not even do c-
hernias! They would be done elsewhere also. . -

CASE 44: c

FAILURE TO DELIVER REQUESTED OPTOMETIC REFERRAL CARE.

This patient I never actually sap. I got a call from an optometrist's office

in a city of my own county. He wanted to refer a patient for cataract surgery
and I said fine, "thank you". Well, the patient never came at the appointed
time. We learned from the optometrist that it was his custom to send the patient
for cataract surgery and that this should be performed immediately. I wrote

this optometrist a letter and ‘explained that since I was the operating surgeon

I preferred to see the patient in consultation and decide for myself whether

or not surgery was required. I found the patients like that kind of contact

and care.
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CASE 45: /4

UNNECESSARY CATARACT SURGERY.

This is an 80 year old patient-a patient of mine. I saw him years ago and
he had small cataracts. In the meantime he went to an optometrist who sent
him to an ophthalmologist out.of the county. He operated one eye and that
was quite sucessful. I have no idea what the pre-operative vision was. In
any event, he was sent to me for a second opinifon in regard to his other eye.

This man had 20/30 in his other eye and had no real obvious disability. He
did know that the vision was reduced and that he could see better out of his
operated eye. He was scheduled for surgery and seemed quite happy to go along
with it. I had my office manager quickly check his vision and she came up with
20/30 as I had. I pointed out to him that his vision was pretty good, and
that it was obvious he wanted to proceed with surgery. I approved it tongue-
in-cheek. o

I find it interesting that but a few years ago in the United States approximately

5 or 600 thousand cataract surgeries were performed yearly. This number has

nearly tripled in just a few years. I think we can understand why-it seems

that nowadays the indication for cataract surgery 1s its presense. It ddesn't matter
if the patient has any real disability. ‘

CASE 46: . A

.. OPTOMETRISTS UNABLE TO TAKE CARE OF POST OPERATIVE PROBLEM.

_This {s a 74 year old man who could barely walk who lives in - -© . my townm.
.1 had_seen him years ago with minor cataracts. His caregiver, a son, lives in .
-+ 3, 'well over a 100 miles away.

I was called at 10:00 one night during a dinmer party to come see this patient.
I was called by a general practitioner as he thought the patient had glaucoma.
+ It seemed that he had been operated several months previously in -+ .~z
..a fly-in ophthalmologist., He was seen once after surgery by an ophthalmologist
in - -a different one than the operating surgeon- and turned over to the
1local optometrist for follow up care. The optometrist had sent the man to
.originally for the surgery. -

He developed some pain in his eye the middle of the week and on Friday was

** gent by the optometrist to a local general practitioner who sent the patient .
. immediately back to - ... - where he was seen by a medical ophthalmologist.
-"His medical ophthalmologist did not know the patient and had no records other
than operative note to go by. The operative note tndicated problems at the
time of surgery. .

FPS
" Yo any event, he gave this man Atropine to dilate the pupil and a steroid/
antibiotic drop to reduce inflammation. The next day, a Saturday, the pa=
tiefit“was ‘seenby the original GP's son who worked in a partnership and this
1s how I came into the case.

I 1éft the dinner party around 10:00 and saw this patient in the office. His
pressure was 66 and he was vomiting. He had a steamy cornea and I could not
tell much about the anterior chamber of his eye. Things did not look well and
I said he needed to be in the hospital immediately. His son from 7 = — .o
was with him, His son agreed. This man refused to go into the hospital and
-wanted to go see the fly-in ophthaliwologist at his home base-a town well over
100 miles from. . . e

I got the pressure down to around 30 by using strong intravenous medications
> and sent Him on his way. I have no idea how this turned out. .

Here is an elderly patient living in my community who could hardly walk who
could have had his surgery done here. There might well have been complications
with it at the time of siirgery. He might have had long term complications.
* The point 18, these could have been easily taken care of here with little trouble
.-~ to the caregiver assuming some local transportation perhaps from a chuch could
have been arranged. R ’
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kven 1f 1 wanted to fee split or kick-back to local optometrist I really could
not do that. The reason 1s, the local patient would assume that his care would
be given by the local operating surgeon 1f he had it done locally. Therefore,
I am effectively cut out of even contemplating this unethical practice-I suppose

I could make a liaison with an optometrist 40 or 50 miles away-but not in my own
community. ‘

I think the piggest point to remember about this elderly gentleman opdrated by the
fly-in ‘surgeon 1s that late complications are going to occur. They need to be
. recognized and I doubt that many optometrists can recognize a1l of them,

,.They then need to be treated and optometrists simply cannot treat many of
‘these severe late complications.

v S

" For Buckaneer ophthalmologists to state that the complications are rare
" or unusual misses the point. They are not God nor am I Marcus Welby.

CASE 47: . A

INAPPROPRIATE CATARACT SURGERY IN THE DIABETIC PATIENT.

A 55 year old lady came for second opinion. Her vision was 20/40 in each

eye with ease and she had no real visual disability. She was scheduled

for surgery by an ophthalmologist in a small town not far from - - She
had significant diabetic retinopathy that was easily seen through her cataract.
1 told her she did not need cataract surgery but needed her retina examined
and probably treated with the laser.

[N .
She' Went” home, "¢alléd the Sther ophthalmologist who immediately called me
on the phone and castigated me for my opinion. He said quite clearly that
"ndw I cannot deliver the surgery for the optometrist™, He later wrote
d’tvo page letter raking me over the coala.

ELR

The patient obtained & third opinion from a retinal specialist in +..icu—z<!

;" "who agreed that laser treatment was necessary and perhaps cataract surgery

' . would never need to be accomplished. I received a hand-written letter of
apology .-from this over active surgeon who could not deliver for the optometrist.

- .. -The pﬁhthalmologist was afraid that 1f he could not deliver the goods the
.- optdmetrist would not send him any more patients. :
R

Above and beyond that, had the optometrist been properly educated in the

pre-operative diagnosis of when a patient should have surgery, he never would

have sent the patient to start with. He would have known she needed retinal
" evaluation and possibly laser treatment and sent the patient for that.

Needless to say, the ophthalmologist should have known better-we always want

to treat the diabetic retinopathy if it needs treatment prior to doing
cataract surgery as cataract surgery can make diabetic retinopathy vorse.

CASE 48: A

" Mrs. 8.‘£s an 84 year old, old patient of mine seen many times slowly developing
3% cataracts.Eventually vision dropped to around 20/70 and glasses could not be ;=7
altered to improve her vision and I recommended cataract surgery. The mext time I’
.. 8aw her was in the office for post-operative care. She had been operated on

at a cataract mill elsewhere in North Carolina - both eyes. The result was
satisfactory., She did have some double vision but there were no arrangements made
with me or anybody else for that matter for post-operative care. Because I treat
many members of her family I put my tail between my legs and agreed to take her on.
1 asked her why she went out of town for surgery and she said it was because she
saw an ad.
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CASE 49: A

e 'FA'ILURB TO PROPERLY ARRANGE FOLLOW-UP CARE.

] :John was-$0 and had poor vision in his ri
+ cataract due to an injury at age 3.

4 ght eye all of his life from a traumatic
. left was 20/20. I had seen him for

His vigion was 1light perception. Vigi,
| . on on t|
years and advised against cataract surgery. he

-_,Bventually}.] _h: saw a local optometrist who sent the man out
surgery. He had this performed, there were problems at the t
loss of vitreous., He had an anterior chamber lems implant an:m:agfs::;‘g::i'k":th
me for post-operative care. The patient came around the office, had no im .
of vision, and had an eye full of blood. Since this patient had abandonedprovemsnt
since no arrangements were made for follow-up care and because of the ll:e on
: feltdthat he should go back td the opera thie sitestis
reated. )

of state for cataract

\

CASE §0: A

Case Summary

O.M. is a 71 year old lady who was originally seen in this
office on 12/08/80 with the visual acuity of 20/80 OD, 20/400 OS.
She was noted to have a vitreous hemorrhage and was referred to
her local physician for evaluation. She was found to have
diabetes and begun on Insulin. On follow-up evaluation visual
acuity had decreased to light perception and she was referred to
DPr. Wmmsmme at the 4 Eye Center for evaluation.
Ultrasound showed no evidence of retinal detachment and she was
followed through July 28, 1981 at that institution without
significant improvement. She was then lost to follow-up.

Oon 11/08/87, Dr. SNy “as called by the
Hospital. He was requested to see the patient for severe pain in
the right eye.

The patient had originally been at the hospital on 11/07/87
and admitted for nausea and vomiting. On 11/08/88 the general
practitioner called the local optometrist who had been caring for
Mrs. M. in the post-operative period. The order sheet shows that
Tetracaine eye drops were ordered by verbal order and then later
a second order for Diamox 250 mg. now and again in 30 minutes and
another order for 2% Pilocarpine every two hours was given. 1In
addition, the optometrist stated that if the patient was
released, he would see the patient in his own office in the
morning.

Because of the continued severe pain, Dr. WNENEENy wvas
contacted who cancelled the above orders. The patient was seen
in the hospital and taken to the office where a pressure of 60 by
applanation was noted. The patient’s visual acuity was 20/60 OD,
hand motions 0S. Slit lamp exam showed there was marked corneal
edema. The anterior chamber was deep but there was marked iritis
with some iris bombe and a complete membrane covering the
intraocular lens. Vigorous dilatation was carried out. Several
small. breaks in the pupillary membrane were effected and the
pressure dropped to 32 in the left eye. The patient then
returned to the hospital where she continue her intravenous
fluids. The miotic drops, as well as Pred Forte every four hours
were continued. She was also given 500 mg. of IV Diamox
intravenously.

Oon the next morning the pressure had fallen to 10 and her
anterior chamber reaction was considerably improved. She was
therefore continued on her Pred Forte every two hours, Cyclogyl
tid and she then returned on 11/10/87. At this time she showed
further clearing of the anterior chamber and the cornea with a
pressure of 10.

ting ophthalmologist to have this situation
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She was then followed with gradual resolution of the
remainder of the iritis and the pupillary membrane. When last
evaluated on 04/06/88 she had a visual acuity of 20/200 OD,
20/400 OS. Tensions by applanation were 17 OD, 15 0S. The slit
lamp exam showed the cornea, anterior chamber and iris were
clear. The lens was in good position. The funduscopic
examination through a dilated pupil on the right showed a macula
scar with a hele in the macula.

This case is presented to demonstrate the inadequacy of care
suggested by the optometrist involved. Appropriate medical
attention was obtained, the proper therapy was given, and the
patient has done reasonably well.

CASE 51: A

ZM, sn 30 year ald retirad <chool teacher, had been followed since 1949 ot a
local ephthalmotogists office. Her wision was found Lo be decressed in 1584
to about the level of 20770, and later that same year to about 207100, The
surgeon caring for her infarmed her that her primary problerm was macular
degeneration. Altho she was also developing cataracts, they were about the
same 1 both eges, and her surgeon 214 that remaving them was nat likely to
imprave her vision much and could even cause rmore damage. Her nther eye
remained correctaple to 20/25 with spectacles at this time, and had &
similar cataract.

She had heard of a cataract specialists in another town, and went to get his
opinion. Her eye exam was performed by an optometrist in the employment
of the surgeon, who Tound her best corrected vision to be 20/200 in the
right ege and 20/80 in the ieft, diagnosed cataract as her problem, and
graded the cataracts in both eyes a5 exactly the same with respect to 4
different catagories of lens changes. Neither the operating surgecn nor any
other physician saw the patient pre-operatively. There was never any
recovery of viston fotlawing the surgery, and within one week the patient
had abviously undergone a herorrhage in the macula (as her previous
ophthalmologist had worried may happen) Today her best corrected vision
is the ability to count fingers at 3 feet.

incidentally, there was a month betwean the Lime of ihe initial eye exam
and the surgery. Mo aiternpt was rmade to recover her records from the
practice that had followed her for over 30 years. Alsoher pre-operative
physical exam was apparently performed by an optometrist, and no operative
permit was ever signed.

She returned to her previous ophthalmolagists effice in 1985, where her
problem was explained (for the first time,according to her). The vision in
the left eye (never operated) was carrectable to 20/30-2.

CASE 52: A

GG presented to her local eye surgeon for a routine ex§mination, where she
was found to have perfect corrected vision, pressures 1n the eye of 14, and
no cataract or other abnormality. Her angles were slightly narrowed as
noted on the chart, and there was some mild asymmetry in the cupping of her
optic discs, but the cups were estimated at 30-40% in one eye, and 20% in
the other. No changes were seen under the anterior lens capsule to suggest
episodes of glaucomatous attacks, and a careful,specific history was taken
that was also negative. She was told of the exact nature of the aboye
findings, and her pupils were dilated, after which the pressure remained th
same. Her angles were still open.
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The patient was warned about the possible signs of a glaucoma attack, and
told that other tests were needed (such as visual fields), but that since
she was in a hurry that day, these tests could easily be put off for several
weeks. In addition, it was suggested that she come to the office at a
different time of the day, to recheck her pressures.

Her mother had been referred 130 miles away for cataract surgery by her
local optometrist, and the patient accompanied her for an examination after
her surgery. While sitting in the office, she was approached by the

eye surgeon that had operated on her mother, and told that her pressures

in each eye were extremely high. The patient later denied that she was in
any pain, but that her eyes were z+ill a bit red from the drops administere
in her own doctor's office. She then underwent emergency laser surgery

for glaucoma in both eyes at the same time. In addition, she was told that
her own doctor had done a poor job of caring for her appropriately (althougl
no calls were made to determine the past history or examination findings).
She was also told then and later that she may well have gone blind if she
had not received such rapid treatment.

She was seen later by her local eye surgeon who was unaware of her recent
circumstances. Her pressures were normal, and optic nerves unchanged. She
began to cry when asked when she had received surgery (obvious from the
examination). She related the above story (and has subsequently signed a
written deposition), and told that she did not want to return to the
other surgeons again. She was afraid her own local surgeon would not want
to care for her,and was assured by him that it would in no way change her
care.

CASE 53: /4

EH had been under the care of her local eye surgeon since 1976, with many
refractions that yielded excellent 20/20 acuity in both eyes. She develope
psychological problems that resulted in referrals to two different academic
centers nearby. In both centers she was carefully examined by faculty )
from the ophthalmology departments, and found to have a subjective decrease
in vision without any explanation based on examination of the eyes. Her
visual field tests clearly demonstrated hysterical (psychogenic) field loss
and she was carefully counselled concerning the need for psychiatric
evaluation and care. Her local eye surgeon was requested by the patient to
perform cataract surgery, and since he was not convinced that the surgery
was indicated, he agreed to do it after yet another examination at a
medical school nearby. The physician that examined her was very concerned
that any surgical out-come would be compromised by her poor self image and
mis-perceptions of her vision. In addition he could refract her to 20/25
with encouragement. Her medical history was further complicated by a well
documented allergic response to polymer plastic, and the referral physician
suggested that no intra-ocular implant be placed in the eye until her skin
sensitivity to the exact polymer ‘and other chemical agents bound in the
polymer)} was independently evaluated by a dermatologist.

This patient was asked to acquire a second opinion from an independent

eye surgeon in the immediate area (not financially connected with her own
private eye surgeon). She found an optometrist closer to home and, without
realizing the difference in background and training, requested a second
surgical opinion. He referred her to a cataract surgeon with which he

had referral arrangements, and she was scheduled for surgery.

Her personal eye surgeon called to ask why she had not kept her appointment
with the second opinion surgeon, and was told of the above arrangement. He
then immediately called the cataract surgeon and personally told him of the
very complicated past history of the patient, but was informed that the lad:
had already undergone surgery, with implantation of an intraocular lens, an
no knowledge of her past psychological/medical problems. This patient has
never been seen by her local ophthalmologist again, so her outcome is not
known. .
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CASE 54: - D

JP. & practicing physician. was cared for by locsl ophthalmologists with
moderate to high myopia for many years. ‘when he developed 8 cataract in
his Jeft eye,he went out-ot-town to 4 high volurme cataract surgeon for his

surgery. Vision in the fellow eye was 20/20.

Twao years later he was found to have a cloudy capsule behind his implant
with 20/400 vision, and a very large superior retinal hole with surrounding
retinal detachment. This was repaired after two sepsarate laser procedures,
and the vision waes returned Lo 20/20. He stated thst he ignored the toss of
vision end other symptloms because no one st the high-volume surgeons
office had ever informed hirn of increased risks of retinal holes snd
detachments fullowing cataract surgery to persons with high myopis. He
therefore did not seek treatment until his vision was so compromised that
he tould no tonger practice medicine. His retinal hole has required
retrestrment, but the eye still remains capable of 20/20 vision. He has
decided to delay a similar cataract operation in the fellow eye with vision

20/50 because he now unders}ands the risks and is not willing to again tske

them:.

e m— e

o < ‘g,—' . T ——— T .

H¢1de8d ie a brief summary of scenario that occurred with one of my patients

& it 1 felt was a 1little disturbing and distressing that 1 thought you needed to

}f’u.ﬂl a ofs 1 recently had a gentleman with a bronchogenic carcinoma who had

,;-.;f-emna radiation therapy for his tumor and was in a slowly progressive phase

#9ith his tumor. Heé had mifiimal pulmonary reserve and our goal was simply

. iytonitic control and comfort realizing that his time was very short in terms
%p!-»-ann & fev sonths and to do what we could to allow quality of survival, pain

’ ﬂtl‘ﬂl imt death with dignity when that time came. Recently unbeknownst to

3 .!‘Iyﬁell-ho hed catdrsct surgery performed in a nearby town which was disturbing

Ssu-,-xn.uo owt right considering hie overall prognosis and his medical problems, he
] th‘ﬂ viat back .to see thea on the date l.admitted him to the hospital, he was

- £41d €hat he was dick and just needed to go see his family doctor and he drove
tatk 3% miles to see us and has been admitted to the hospital and has been in

N ho#pital fow over 2 weeks as we are trying to get his pulmonary status back
.he can hopefully go home. He will now be on oxygen permanently far the .

L up mu_
h&im,of hid 14fes 1 don't think that the complicationa that he is having N
B

fow had sdything whatsodvar t6 do with his surgery, it'e just that he was very
? to~start-with-and he—mow has a new lens 1h his eyey-he can't.see any_....en

el he could before, at least not according to the patient, but did R
paEEE # having U dstaract removed. The patient wad generally an
vah“_ttcnted individual, lower socioceconomic status, probadbly ia not sble to
P88 441t1a1ly let alone with his cataract and in a way from my point of view
& ‘.hu been physically asssulted by having a lens put in for he had one put
WheB.1 don't think he really understood what it was for. The other
“dtdturding point 1s that {f his physician knew that he had lung cancer that was
p8gredsive and expected to be fatal in the not too distant future 1 am not sure
the lens was put {n and if he didn't know it, I wonder why he didn't find
oub:what was going on with this patient. In either approach, I find the sctions
of Qho‘ophthnlnologht to be ‘unethical or to border on being unethical and 1
#idn ok discussing 1t with that individual in the not too distant future. 1
1ls8l80-be sanding a copy-of .thie to the NC Medical Review. Board and if -they
#h t6_Rdow his nawe and the patient’s name, I will be glad to furnish that to
1 h, tive, that ;uppropriate surgery will be a pheﬂma:non of the
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RELATED MATERIALS

v

> |} Oklah ist Desn Domic

-ends “allow- [ has some choice words for his colleagues

th drugs will | interested in postoperative care. In the ’

oy as: March 1988 Review of Optometry, Mr.

re _pnerzlly Domic states: .

icians and §  »“Ifyou don't know of a surgeon who . '

.. ] returns patients for postoperative care, ' ’
cost of a visit approach onc with your idea, If the sur-
——— geonisreluctant o go along with you, try
suggesting that you will use him ex-

clusively for your patients requiring refer-
—— 1 nalfor cataract surgery”
ind claiming * » “When you (the optometrist) have
cbill will he deudedthzx’y::rpmxmdsca)nm
lississippi bel . v
“the Jmand - i
«t;!’ the Mis{ - l ~
“THroat Assi ¢ H
mailing to its Try sqggcstmg
Amologists to} = YOu will use
Bills arc also}  him (the ophthalmologist)
NI ?A. VA, exclusively ) |
-\ for your patients i
reach requiring referral 4
. o suate so- | for cataract :
of Directors | surgery. H
t with the Ari- gery. !
xiety; Robert i
Iltinois; and H
with Florida,  Jurgery, the first step is to discuss your i
able to attend  §ecommendartions with him.” . :
ings; con- » “After the patient has had surgery, : .
:tmi;'lformom jou can immediately take over the pa- !
s Committee  fent’s care.™ i
¢ to meet with ) ) :
is issues affect- (Editor’s noec: We published these ex- '
omas Moore, JOCIPtS to present the unbelievable as- .
souri and Sam- J sumptions of knowledge dnd power
Washi that are being ively ad d to
myuﬁﬁkdoq the potential detriment of patient care.)
at a legislativi . .
¢ drug bill in " i
. . A
Decenber 18, 1984
. ——
= . . .is pleased to introduce an innovative progrsm vhich vill
significantly benefit you and your catsrsct pstients.
As you way knov, ve at strive to provide the finest

surgical eye care in a state-of-the-art fecility. And, becsuse our ambulstory
surgetry centwr is licensed by the state and Medicare-certified, ve sre able to
provide our medical services ot minimal cost to the patieat.

Cer nev Trogu- ‘effirme our dedication to providing the highest quality cye chre
to the eldecly citizens o the Carolioas. 1t is dewigned Co ensurc that your
patients receive the o:tiul cace available to them, and enables us to follow
your patient through their enticre treatment program.

B

vg are offecing to vork closely with optowetrists, euch as yourself, to diagndee
reat catsrac T - gusrantee our t clforl to retura aour

patien! practice following surgery, and will compenaate you 5100,00
f the post-opecative csre you wi ¢ providing, To

et certain referral criteria, ve arc aleo providing, .
free of charge, video ¢ tte recorder and s custom vu‘eo-tlpe

Jdesigned by us to educate your patients aboul catstact surkery, & ¢
teel more at esse with the procedure. Other features of our program include>

e*r case to cover the cost
-nic:!:i opto-ttrh%l that

e_conti ion seminars on post-operative
catalact surgary carce

= free traasportation for the patient and escort, if oeeded

- free overnight -accommodation for the patient and escort on
- the day of surgery

We look forward to meeting with you st your office to discuss the detsile of dur :
nev program. We will COI‘EI(‘.K you within the veek to schiedule an sppointment.

Sincerely
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" Dear Dr. ™

E This patient had a cataract extraction with é\e insertion SRFEeeps
of a posterior chamber liens implant on the right eye on 6/24/33. .: :
—

. Today we found the vision to be 20/30 with a rofzaction ‘o
+41.00 -4.25 x 175°, with an intraocular pressure of 1ll. R

I would greatly appreciate your seeing her for a final

glasses correction at approximately three months postoperatively

Thereafter, I would certainly appreciate yout'seeing her ...
every six months for routine vision and pressure checks. .

Enclosed please find@ a check in the amount of $50.00 to
help cover the cost of this visit, which we would normally do. -

- 1If *here are any questions, or any pmblemﬁ at all, pleaue-
do not hesitate to contact me. ’

R Thank you in advance for your help in the followup care of ',
this very nice patient.

("Gincexely Va)

Enc. $50.00 check
cc:

Addendum ~ Vision in the left eye is 20/80 with an intraocular
: pressure of 15.

Dear Dr. : . L ) . *

This patient came to see us yestetdax. August 29th, for aig
- cataract evaluazion of the left _eye. “Following a thorough ex-"9
amination I informed the patient that a cataract extraction with
the insertion of an intraocular lens would indeed benefit her. .
‘I performed this surgery the same day, here in the clinic, under

lgcal anesthesia. L

Today, one day postoperatively, vision 'in the left eye is Eauiind
count fingers at 10 feet pinholing to 20/60. Pressure is 9. . BT

This patient will be leaving our area shortly and I would
like to ask your assistance in following her. She should be seen
at one week and six weeks postoperatively for a vision and pres-
sure check. Approximately three months from the date of surgery
the patient should be ready for a final glasses correction. There- -~
after I would appreciate it if you could then see Susan every 8ix
months for routine vision and pressure checks. .

Enclosed please find our check in the amount of $100.0Q,}
which is the amount we allow for postoperative visits for our - Y
surgical patients. .

If there are any questions, or any problems at all, please
do not hesitate to contact me. Thank you for the excellent care .
that you gave to Siisan following the surgery on her right eye. I - .
feel quife confident that she will again receive the same outstanding
treatment now for her left eye.

Sincerely ,—~

Enc. $100.00 check
cc:
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‘Mr. George.M. Mellis

U., 8. General Accounting Office
Regional Office

5705 Thurston Avenue

Virginia Beach, VA 23455

Dear Georéol

I have reconstructed the original letter I composed to the
Medicare people in January 1986. I have located and enclosed all
of the ac panying d tation for this initial cover letter,
I believe it is completely self-explanatory and details the
objections of organized ophthalmology vis-a-viv the unbundling of
ophthalmic surgical- fees. It also strongly criticizes the ‘Health
Care Pinancing Administration for not enforcing the fraud and
abuse provisions of the Medicare Act in regards to certain "high

volume® surgeons offering expensive appliances to their referring
optometrists, . -

The second letter was written to Dr. Kenneth Michael Nelson at
the Office of the Inspector General in Washington, D. C., This
letter refers to the initial lengthy cover letter and encloses
some of the replies from the Medicare people to myself about the
original letter. I would direct your attention to document 17
which specifically alludes to the issue of offering video tape
machines and television sets and states that "through-subsequent
discussion with Health Care Pinancing Administration, the
offering of VCRs, etc., was discouraged, and as far as we know,
was discontinued®, Again, I strongly criticize the Health Care
FPinancing Administration for not aggressively investigating these
obvious fraud and abuse violations. I would also direct your
attention to document 19 which is a reply from myself to

Mr. Al Walsh {Administrator for Medicare in the State of N. c.).
where -again I allude to the fact that Medicare seems to have
given preferential treatment to certain high volume ophthalmic
practices of this state. These Practires were given assurances
that their fee splitting arrangements with optometry were

As you know, thig has .
een subsequently born out in case law in the Greber case., It
seems that the physicians of N. C. were strongly warned not to :
engage in this type of fee splitting activity through this public
transmittal, but certain high volume ophthalmologists were

T rate a fee ig itself a form of .
The offer or receipt of such fee opportunities 1is illegal if
tntended to induce a patient referral.*

. pPrivately reassured that these arrangements were o.k. as long
" HCFA was informed with whom they had contracted. What 1is the

difference between contracting with optometrigts for these
guaranteed fee generating opportunities and being involved in
such opportunities "pursuant to an arrangement®*? Obviously,
there is a huge conflict here which must be resolved,
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I simply cannot locate document 20 which is a response from
Robert Striemer at the Bureau of Eligibility, Reimbursement and
Coverage. l dor ber the response, however, and Mr. Striemer
indicated that all these arrangements had been reviewed and .
approved by the Inspector General's Office. I wonder if this is
true.

I have also enclosed some related documentation which you may
find of interest. Document 21 is a copy of an optometric
referral list from one of these high volume surgery practices.
Apparently, these optometrists had completed a two hour
"postoperative care course" in the office of the surgeon in
question and were then deemed "qualified®™ to assume the - -
postoperative care of virtually any cataract patients they
referred to this surgeon for cataract surgery. Of course, it ig -
a virtual certainty that such patients will be returned to the
referring optometrists with a "postoperative care fee" - a
guaranteed fee generating opportunity. In addition, many of
these optometrists received a video tape machine and color
television set for participating in these arrangements. As you
can see, this list contains over seventy optometrists and
represents a tremendous volume of potential surgical patients.
Vvirtually every ophthalmologist in the communities where these
optometrists reside will not provide their optometrists with a

guaranteed fee generating opportunity and are hence totally shut
out of the referral picture. Document 22a is a summary
concerning a N. C, State Ophthalmological Society standard of
care poll which was conducted in early ;906. The purpose of the
poll was to determine once and for all what the prevailing
practice pattern and minimum standard of care was in N. C. for
ophthalmic surgeons and their postoperative cataract surgery
patients., The results have already been forwarded to the
inspector general's office, and I believe you are well acquainted
with the fact that 96% of the responding opthalmologists ptovided
their cataract surgery patients with at least four hands on
postoperative visits., 1In addition, 91% of the ophthalmologists’
surveyed follow their patients for eight weeks or longer. No .
ophthalmologist followed their postoperative cataract surgery . - °°
patients for any less that five to seven weeks. I believe’the
standard of care speaks for itself. Document 22b is a copy of

the eye care poll itself. The poll was mailed to every
ophthalmologist in the State of North Carolina, and an honest

attempt was made to obtain a fair and truly representative poll

of the practice patterns of the ophthalmologists in the State of
North Carolina.

Document 23a is a letter from one of our "high volume® surgery
practices in N. C. Again, we see that video tape machines and
color television sets are rather routinely offered to .
®"participating” optometrists. Again, it must be emphasized that
these expensive appliances were delivered to optometrists®
offices for extended periods of time and were critical in form4ng:
these large optometric referral networks which exist intact up”
.until the present time. I wonder how the inspector general's
office would view the present day offering of expensive
appliances, automobiles, ocean front condominipums, etc., etc. to
referring paraprofessionals in exchange for the referral of
patients. This is a very troubling issue which should be
addressed. Document -23b is another letter from one of our “high
volume™ surgery practices in N. C. The letter mentions a
"Professional Referral System, which . . . allows doctors to
perform postoperative examinations for a fee.® Again, we see
that patient referrals are again firmly linked to guaranteed fee
generating opportunties - a practice which seems to be in direct
conflict with the fraud and abuse provisions of the Medicare Act.

Documents 24a, b, c, d, and e are declarations by the residency
training programs in ophthalmology in the states of North
Carolina and Virginia. These statements condemn postoperative
management by optometry and emphasize the years of training
required for ophthalmologists to learn to manage surgical N
patients., These statements are signed by the entire membershi
of the ophthalmology departments at the respective unlversities.
these professors of ophthalmology have spent years training young T
men and women to become competent ophthalmologists. They attest. %

to the fact that years of hospital based, supervised, residen
style training is the minimum regquirement for meaIcat doctors to
become competent to manage ophthalmic surgery patients. These
statements speak for themselves.
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Document 25 is a copy of an eye care poll which was conducted
the Board of Medicine of the Commonwealth of Virginia. Two
hundred and ninety-five copies of this poll were mailed to °
every ophthalmologist in the Commonwealth of Virginia. Two .
hundred and twenty-seven responses were obtained for a 77% o
response rate. Two hundred and twenty-five out of two hundred . &
and twenty-seven responding ophthalmologists (99%) felt that ° -
optometrists should not render any part of the postoperative care
for cataract surgery patients based on a time interval relative
to the date of surgery. Armed with this information, the
Virginia Board of Medicine recently ruled that the postoperative . -
care of cataract surgery patients was the practice of medicine
and was to be legally performed only by licensed physicians
{doctors of medicine or osteopathy) in the State of Virginia, . .
Again, the the standard of care as borne out by statistical . ;

' analysis and by decree of the Board of Medicine is firmly

established in this state as well. e

Document 26 is a resolution which was adopted by the N. C,
Medical Society House of Delegates on May 3, 1986. This
resolution strongly supports the Board of Medical Examiners: of

North Carolina in their position that the postoperative care of - w
cataract surgery patients constitutes the practice of medicine. S
The N. C. Medical Society strongly encourages its membership to R
provide postoperative care in accordance with the ethics of the -

medical profession and to report to the Board of Medical oo
Examiners any violations of the standard of the practice of
medicine, This illustrates the strong support that organized
medicine has given to ophthalmology in opposing paraprofessional - -
intrusion into the realm of managing surgical patients. B :
- . . et Tt
Lastly, I am enclosing a copy of the consent order (document 27a)
recently signed between the Board of Medical Examiners of the <«
State of North Carolina and an area "high volume® surgeon. This
consent order speaks for itself as the physician in question
admits to having engaged in unprofessional conduct and delivering
care which does not meet professionally recognized astandards.
This surgeon routinely operated on patients that he neither
examined preoperatively nor saw at any time in the postoperative
recovery period. ' The physician was strongly reprimanded for such
unprofessional conduct and was forced to adhere to a higher
standard of care {one hands-on preoperative examination and at
least two hands on postoperative examinations) if he was to-
continue to practice medicine in North Carolina. The Board of
Medicine will continue to monitor this physician's practice to
see that he complies with requiremen

any reasonable time for inspection to assess compliance with
requirements of this order. This consent order illustrates the
extreme burden placed on State Boards of Medicine in enforcing
ethical and professional standards when Medicare routinely
decides to elevate paraprofessionals to the status of physicians
and allows them to be reimbursed for professional services which
should be left to doctors of medicina, Incidentally, this a
lengthy hearing was both time consuming and expensive for the
State of North Carolina. I have also attached an editorial
ddocument 27b) from the Bulletin of the American College of
Surgeons (September, 198 whic 8 written by a past president
of .the American College of Surgeons. This individual very
eloquently points out that “continuous care provided by the

! have lesser experience and training®. He further states that

modern specialists do not need to resort for itinerant surgery as
preoperative and postoperative care can be administered by the
surgeon in both rural and urban settings. He concluded that
"convenience® and "quality® need not be mutually exclusive.

Pinally, I want to point out to you that the two individuals whe
were initially mailed coples of these original cover letters {C.
McClain Haddow, Henry Desmarais) are no longer with the Health
Care Financing Administration. Indeed, one of these individuals °

18 now in a Federal Penitentiary having been convicted of bribe’ - T
taking and conflict of interest charges, The point being that

) Medicare sent the original kick-back warning (Medicare

physicians-in the State of N. C., but these complaints were not
handled in good faith. Not surprisingly, one of the individuals
charged with administeriqg and enforcing the provisions of the -
Medicare Act has been convicted of conflict of interest and bribe --
taking, and it is not surprising that he failed to investigate

this matter in good faith. - R s
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I hope this information is helpful to you. I apologize for not
being able to locate the letter from Robert Streimer, but it was
of minor importance, and 1 have summarized its content in the
accompanying letters. If there is any further information I

can provide you which you might find useful, please do not
hesitate to call me. - -

1 look forward to hearing from you soon. With best persacnal
regards, I am, .

" 8incerely fyura,

ke

Scott P, Bowers, M. D.

...SPB/btb
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VASCARAR RUBCERY - BITURMAL MEDICIME

¢ | A Ol M TACS JONATHON C. DEWALD., M.O.

5 ROGIRL TWAMAN, MD.FACS TNAL MICRCRE - CAITEONOGY

e . OV L LSO, MO, ASACL,

GLOvER, FACOG -
[ioes Gxclioun 22260, UL MEICRS - ITSROLOGY
(77 & MATTOL, MO, FACOQ Cm S s an.
RORIATL TOMUISON. . MO, TACOG .

. DANEL . MICHALAK, K40 . SeIvDu MEcee -

| WDATRICH - s UNDSEY €. de GUEMERY, MD.

L IDWARD Y. C THORME MD. POWNAL MIDICDE - DIMATOLOGY
TIARLEH MO, y LAWRENCE 0. KEABIL MO
AR MO, LARE. -
‘GASTROSNTEROLOGY OUDLEY 8. AMOLRSON, MO FALS.
JEKRY C WOOOARD, MD., FACS. cxmorms
THOMAS L GRIFFIN, MO, FACS. €OREKT A. APPERT, MD.
CARDIOLOGY OPFTRALMOLOCY
1 ALLEN WHITAKER, MD., LACP, FACC SCOTT P, SOWIRS, MO, PAAG.

¥ MROLOGY SOLSTIAL MIDICRE
RARGLD A, LADWAC, M. A K SUIRA, MO, '

< . . N

" . CAROLINA CLINIC, Ixc.
) AN 1700 5. TARBORO STREEV
January 24, 1986 - mm:’;"‘“m

OICUTIVE NCI-IRBIDONT
* 7 SDUAMIN BROCKWELL

Mr. C. McClain Haddow

Acting Dept. Administrator

Health Care Financing Administration
*"« Room 314G Hubert Humphrey Bldg.

200. Independence Ave., SW
Washington, DC 20201

A

Dear Mr. Haddow:

PN

On January 13 1986, a memo was sent from the Medicare Department -
of the Prudential Insurance Company of America in High Point, N.
C. to all optometrists in the State of N. C., and to a few
selected ophthalmologists. This memo detailed the creation of a
new procedure code (W9245) with the following definition:
*"postoperative cataract follow-up care by a‘physician other than
the operating ophthalmologist {includes all services related to
surgical care for 120 days from the date of surgery, and the ..
.prescription for permanent lenses and/or spectacles).® The .
postoperative following of cataract patients' has been declared a’
medical act within the realm of the practice of medicine by the
Medical Licensing Board of the State of North Carolina. Many
physicians, upon hearing of this memo, tried to contact various
and sundry representatives of the Health Care Financing -
Administration, Medicare, Prudential Life Insurance Company, the °
State Legislature, the Attorney General's Office, and the

Congress of the United States. After much consultation with my
ophthalmological colleagues, we have condensed a list of those .
persons whom we feel should have the information enclosed in this .
package. I have personally spoken with a few of these . By
individuals, and they have indicated they would like as much
background information and supporting documentation on this
subject as is possible. I must, therefore, apologize for the
extreme length of this cover letter, and the complexity of its
accompanying d tation. Nevertheless, I feel that this
information must be available to those pf you who are in a
position to make decisions which will permanently and .
irreversibly affect the practice of medicine and the delivery of
health care in this country from this time forward. I will,




N

.. of the ophthalmologist in question, and supposedly qualified -

. In September 1984, a memo was written to ‘the members ot-theAT
"Carolina,Clihic in Wilson, N. C. I had been a member of the
- .-Carolina Clinic oné year at that time, and had become aware of a

i nonmedical technicians (optometrists) to

- that if postoperative care cannot be arranged with an
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‘Page 2 .

January 24, 1986 °

.. . C s
therafo;b, attempt to give you a complete background on the B
subject of fee splitting, as it is viewed by the vast majority of
ethical eye surgeons who constitute the N. C. Ophthalmological
Bociety.

situation, whereby -a Rrofessor of Ophthalmology at a neighboring
medical school was inviting optometrists in the area to undergo
*training® in the pPostoperative care for postsurgical eye
patients. This training consisted of a few hours in the offic

optometrists to provide postsurgical eye care for any, cataract
patient. The ophthalmologist also "loaned™ a video tape machine
and color television set to each participating optometrist with a
‘video tape, identifying himself as the Chairman of OphthaImology
at that particular medical school. This video tape machine and
television set were to be used to educate potential cataract
patients as to where and from whom they could obtain the best
surgical caye. It was understood, that a “postoperative care
fee" would be sent to any optometrist wishing to participate in
this program for each patient referred in. My initial memo was
quite strongly worded, and ! must admit that it was written with
a certain amount of anger and disgust; nevertheless, I feel that
it adequately summarized the ethical concerns of most
ophthalmologists in N. C.

Document #1 is a response to the memo that I had written to the
members of the Carolina Clinic. A copy of this memo was ;
inadvertently sent to the -dean of medicine at the medical schoal
where this certain surgeon held an academic appointment. It was
hoped that the dean of medicine would investigate this matter and
take some sort of definitive action to correct the situation,
Instead, the memo was forwarded to the surgeon in question, and
legal action was subsequently threatened against myself and the
Carolina Clinic. The surgeon in question obviously felt that .’
there were certain inaccuracies in this memo, and he detailed to
his attorney exactly what his program consisted of. This
detailed description of the surgeon's program was written by a .
business manager for the’ surgeon's practice (I wish to apologize
for the notes.and memos jotted in the margins of this first
document. These notes were made by our clinic attorney during a
meeting with the other surgeon's attorney in an attempt to avoid
a lawsuit). He did concede that optometrists were allowed into
the operating suite to observe surgery. He did concede that he
was allowing optometrists to observe the postoperative care for
patients in his clinic during an afterncon session, and that they
were shown "areas, ways, and methods to make sure that the R
patient's eyes were in good shape considering the number of days °

that passed following surgery". I think is is important to note
that the American Academy of Ophthalmolagy requires four years of

- medical sghool, a full* year of internship, and between three and
.- five years of res{dency and/or fellowsh

hospital based 8chool of medicine to allow its certified .
ophthalmologists to provide this care. It is interesting that
this surgeon has created a program of education which allows L
master these same skills
in a few hours in his office, This ophthalmologist denies he is 7
training optometrlstq to provide total postoperative care for any
of hia postsurgical eye patients. He claims that it is in
direct consultation with his office; nevertheless, a
postoperative care reporting form 4§
80 they can evaluate the patient,
exdmination and simply mail the postoperative care report form
back to his office. I would think that a mailed postoperative
care report form, filled out by nonmedical technicians can in no

that patient's surgery., The Ameri
specifically states that this is {
ethice, and this certainly is not in the best interest of the
patient. It is mentioned in this rebuttle memo that this
practice assists those people who might be inconvenienced or in
other way unable to return to the operating surgeon's clinic to
be seen postoperatively, Again, the American Academy of
Ophthalmology addresses this issue, and very specifically stateg
adequatel:
trained ophthalmologist, the surgeon is ethically bound, ggthery'
to not do the surgery or refer that patient to an ophthalmologist
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closer to his area where such postoperative care can be provided.
An interesting question might be raised as to how many
optometrists were contacted by ophthalmologists engaged in this o

practice who did not send that rticular tient in for surgical
consultation, I think it Ts quite obvious %Et only those
patients who are sent in by optometrists, under the arrangements.
listed above, will be eligible to receive a "postoperative care
fee" and have the patient returned to their care. I think this e o
squarely puts the practice detailed above in the ball’ park of ' -
thinly disquised fee splitting. It was mentioned in the memo -
that the video tape machine and color television set were not
given to the participating optometrist, but were only placed on
loan with them. I understand that a few ophthalmologists in
North Carolina who were engaged in the distribution of television
sets and video tape machines have discontinuved this practice
under threat of legal action by Medicare fraud investigators.
Lastly, the rebuttal memo claimed to have the blessing of the
. Pederal Government in general and the Iledlcax'e System in
-, particular. 'To sypport this claim, the surgeon submitted
.; document #2. - . .

Document 02 is addxeaaed to the Business for the

in question, and its origin is the Prudential Life Insurance :
Company in High Point, N. C., which is the administrator of the
Medicare/Medicaid Program in the State of N. C. There is a
Medicare heading at the top of the letter. This lettar
essentially says thaf surgical fees for cataract surgery have
traditionally included components for followup services, ..
management and/or complications. The surgeon in question 1s
advised that providing some of the followup visits under

ary. with trists who bill you for these services,
continues to meet the traditional definition of a global surgical
fee, and the surgeon may continue to bill these surgeries in the,
usual manner. It also asks the surgeon in question to provide a |
list of providers who contracted with the surgeon for these ~
services. Pleaae compare this d to d #3.

Document #3 was a strongly worded Medicare bulletin sent to nll -
ophthalmologists in the State of N. C. - again, from the
Prudential Office in High Point, N. C. It says specifically,
*whoever solicits or receives any remuneration, including .
kickback, bribe or rebate, directly or indirectly, overtly or :
covertly, in cash or in kind, in return for referrlng an
- individual to a person for the fumishing, or arranging for the
furnishing of, any item or service for which payment shall be
made in whole or in part, under this title, shall be guilty of a
felony, and upon conviction thereof, shall not be fined more than
$25,000 or imprisoned for not more that five years®". It also .
says; “"whoever offerd or pays any remuneration, including any . ¢
kickback, bribe or rebate, directly or indirectly, etc., etc.,
etc.”, later in this letter is specifically mentions that
optometrists, and other health care professionals are in the" ..
position to direct patients to particular suppliers or h icians
pursuit to an arrangement and then receive nt fro t*e M
ysician for the referral, etc., etc. I ;Ed documents #2 and
3 to say exactly opposite things. Document #3 was sent to all
ophthalmologists in the state, and in a nutshell, we were
strongly warned not to enter into any kind of kickback or fee
splitting arrangement with optometrists. Document §2 was sent in
a very private manner to three ophthalmologists who were informed
that their private fee splitting arrangements were o.k. with .
Medicare as long as they provided a list of the optometrists with
whom the ophthalmologist had contracted. Prudential is a quasi
governmental agency and its records are open to the Freedom of -
Information Act. Congress has indeed expressed an interest in - -
“*£finding yhich surgeons have established contractural uranqmenta

- - with networks of optomettists to px'ovide patients to them.

Document #4 is tlw postopetutive care form to be filled out hy
the variocus optometrists and returned to the surgical .. - -
ophthalmologist's office as detailed in the paragraphs above.
Again, I wonder if any member of Congress would want to have his
mother undergo a cataract extraction by a qualified
ophthalmologist and then have that patient returned to an
.optometrist (a nonmedical technician) for postoperative care with
said rist icating to the surgeon by means of a one
page check-off disposition sheet.

i

Document 45 is a copy of the 1984 current opinions of the
Judicial Council of the American Medical Association regarding
the fee splitting issue. The American Medical Association !
strongly states that: “fee splitting by one physician to another
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' Document #6 is a complete copy of the code of ethics of the

@D

- opinions on rules 8 and 9 as listed above. Document 10 deals
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gsolely for the referral of the patient .is fee splitting, and is
improper both for the physician making the payment and the
physician receiving the payment®”. Various ophthalmologists,

engaged in the practices detailed above,

feel that they are

rightfully splitting the surgical fee into an operative fee and a
postoperative care fee; nevertheless, I think you will find that

99% of these fee splitting arrangements are only made when

.

optometrists send patients in to the ophthalmologists for a .
surgical procedure. hthalmologists never contact an
optometrist independent who did not provide them with that

articular patient and_ask them to articipate in the care of
that postsurgical patient. Hence, this is obviously very thinly
HIsguEseH fee splitting.

4

American Academy of Ophthalmology. The various igsues raised
above are contained in the Academy's code of ethics. Most . tel
successful ophthalmic surgeons are members of the American
Academy of Ophthalmology as it is the certifying body-for their -
.specialty boards; nevertheless, any ophthalmologist who engages
in the above practices is squarely in violation of his own

academy's code of ethics.

Document #7 is a symposium on ethics in ophthalmology conducted
by members of the Ethics Committee of the American Academy

Ophthalmology. These serve to expand and

further. i1luminate the -

varjous ethical rules which are adopted by the Academy. You may

find rule 7 regarding delegation of servi
postoperative care to be most applicable,

H Y. o . .
Documents 8, 9 and 10 are advisory opinions on the Code of Ethice

of the American Academy of Ophthalmology.
opinions are extended interpretations of
Academy's Code of Ethics. I have provide

specifically with thé issue of splitting
optometrist who provides post surgical ca

Ges and rule 8 regarding "
in this situation, I -

. believe the rules are ‘totally self explanatory and clear on this
~issue, : . :

These advisory -
the various rules in the
d extended advisory

a surgical fee with an
re. The Academy states -

tnequivocally that "simply agreeing to this arrangement would

clearly and unquestionably violate the code of ethics*

optometrist does perform some services ma

- Advisory

y raise serious

problems. Suc payments may lead to unnecessary referrals,
unnecessary cost, and referral to ophthalmologists who may not be

qualified to handle particular patients*
automatic re-referrals to optometrists wo

problems. Also,
uld be objectionable for

the same reason and may not be in the best interest of Eatients.
Such payments in exc ange for referrals are unethical; ndeed,

they are illegal under most state laws. The Federal Law bars

payments of this kind in most circumstanc
Medicaid funds are involved. Advisory op
clearly states that, "it is the operating

‘- examine the patient postoperatively and i

condition is pProgressing as well as possi.

for postoperative care for all patients ¢

es where Medicare or
inion 10 also quite :
surgeon's obligation-‘to’
nsure that his medical
ble."™ This obligation

does not end the morning after surgery. A standing arrangement
learly violates the Code

of Ethics of the American Academy of Opht.
advisory opinion 10 states that “except i
circumstances, ophthalmologists should no
refraction,”

The Medical Licensing Bo;;d of the Sﬁate
complaints about ophthalmologists engaged

halmology. Lastly,
n exceptional

.
t pay optometrist for a "

Of N. C. has received -
in this type of fee

splitting arrangement over the past year and a half. "It is the

enclosed a copy of this directive for you

#11). It should be noted that Medical Licensing Board was - -
created by a very broad empowering act pf
" which gaye the Medicai Licensing Board the sole authority in the

the state, I have
T records (document

the State Legislature:.:

State of North Carolina to define the parameters and boundaries

‘of the practice of medicine and to regulate such practice within

this state. The opinion and decisions of the Medical Licenaing

Board therefore carry the force of Law.
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Tradiitionally, a surgeon's duty to a pateint has not ended when, -
the patient is wheeled out of the operating theater.  Indeed, -
many surgical specidlists will tell you that the careful -
preoperative and postoperative management of a surgical patient
+is much more critical to the final outcome than the procedure
itself. A surgeon's duty to his patient includes a careful
history and meticulous examination, Interpretation of various
diagnostic and laboratory tests, careful judgement as to which
procedure, if any, is in the patient's best interest, the
performing of the procedure itself, the careful postoperative
following of that patient, and appropriate therapeutic .
modifications in the p P tive to insure that the
patient recovers completely. I am sure it is no surprise to the
decision makers in HCPA and Medicare that many patients
experience problems hours, days, weeks, and months after their
procedure, Consigning these patients to non medical technicians
(optometrists) who have no basic science training in
pharmacology, physiology, microbiology, anatomy, infectious A
digease, or biochemistry nor hospital based or clinical u:ainh_xg"
in internal medicine, surgery or the pre and postsurgical o
management of ophthalmic patients is tantamount to patient
abandoment. It should be noted by HCPA and Medicare, that the
majority of states still do not allow optometrists to use
diagnostic drugs. Only four states in the union allow
optometrists to use..therapeutic drugs. Specifically in

North Carolina, the 1976 Therapeutic Drug Bill was designed to
allow optometrists to diagnose and treat certain basic eye
conditions because it was felt that at that time, there was a
large segment of the rural population which was physically remote -*
and had no access to qualified ophthalmic care. The law in no
way, shape or form intended for optometrists to examihe for
surgery, make surgical recommendations, prepare patients for
surgery, do surgery or participate in the postoperative
management of patients. The professional aspirations of
optometrists are light years beyond their qualifications or the
spirit and intent of the Therapeutic Drug Act of 1976. The
Medical Licensing Board of North Carolina has specifically
examined this issue and their decision culminated in the memo
sent to all -ophthalmologists in Novemb 1985 {d #11).

Therefore, it was to the great surprise of the entire ophthalmic
community of North Carolina when Prudential Life Insurance
Company issued a Medicare bulletin dated January 13, 1986. This
_ Medicare notice detailed the creation of procedure code W9245:
"postoperative cataract followup care by physician other than the
' -operating opthalmologist (includes all services related to
surgical cAre for 120 ‘days from the day of surgery and the .
. prescription for permanent lenses or spectacles). The ophthalmic
community, and indeed, the entire medical profession in the State  fi%<
of North Carolina is shocked that the Federal Government thmgh‘!“’g\i
its Medicare regulators would attempt to supercede the duly
constituted and licensed authority of the Medical Licensing Board

of North Carclina, which has already examined and ruled on this

.issue., Indeed, when you compared document $#12 with the preceding
Medicare bulletins we again-see striking contradictions. First,

ali ophthalmologists in the State of North Carolina are warned to
avoid any kickback or fee splitting schemea. Next, three

ophthalmic practices in the State of North Carolina are given

rivate assdrances that their fee splitting arrangements are o.k.

with Medicare, as long as Medicare has a list of the optometrists

with whom they have contracted (because Prudential is -
administering Medicare and Medicaid in this state, its records

are open to the public under the Preedom of Information Act).

Next, the Medical Licensing Board examines the whole issue, and .
clearly decides that the postoperative care and following of )
cataract patients is indeed a medical act, and it is only to be .
provided by physicians. Next, Medicare and HCFA quietly send. outi
notices to the ophathalmologists involved in the original fee -~
splitting schemes that they should probably withdraw their .
television sets and video tape machines (this might be construed

as a gift!), and they should discontinue the policy of splitting

off a portion of the surgical fee and mailing it back to the
referring optometrist for each patient referred in (this might

indeed look like fee.splittingl)., Now Medicare takes the . s
astounding. position that fee splitting is wrong, but
institutionalized fee splitting (whereby Medicare will split the
fee f_og_ the operating surgeon and pay the postage back to the .
referring optometrist) is perfectly acceptable in the eyes of the
government. This new Medicare Code essentially stateg.that the - ° -
Pederal Governinent recognizes optometrists as legitimate

providers of postoperative care, despite the fact that the North
Carolina Board of Medical Examiners has specifically ruled that
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this is Within the realm of the practice of medicine and must be
provided by an M. D. The real crux of the matter is, that the
Federal Government now seems to feel bold enough to intervene in
the various states and redelineate the boundaries and limitations
of the various professions. I was under the impression that the

..North Carolina Board of Medical Examiners was constituted and T

“licensed,to perform that function. Apparently, Medicare now

:feels that it has taken over that unction from the Medical
Licensing Board, - . .

I have also enciosed a resolution by the North Carolina State .
Ophthalmological Society, which formally adopted the American E

Academy's Code of Ethics as the statewlde standard of ethical’ o
behuvior(document #13). It also adopts the Acad y's enfor

provision (including recourse for those accused of ethical
violations), such that the state society can remove those members

‘found guilty of unethical professional conduct. *

Thé optometrists of the 8tate of North Carolina have already
seized upon this latest Prudential Memo as proof positive that
the Federal, Government intends to redelineate the practice of
optometry versus opthalmology in favor of optometry. They feel
that they have won through administrative rule what they have
failed to obtain through appropriate education and training,
legislative ‘nandate, or judicial order. Indeed, some
optometrists are already making noises that, because they are now
recognized by the Federal Government as legitimate providers of
postsurgical care from the first postoperative day on, they now
have the Pederal Government's blessing to demand hospital
privileges to occasionally provide such care.

‘

o
Adverse: reactions commonly occur in the elderly postoperative °
cataracts patient, and optometrists are simply not equipped to -
deal with these contingencies. How many optometrists have
complete resuscitation equipment available in their offices
(almost all ophthalmologists do have a crash cart in their
office). Patients are often in need of intravenous medications , .
to control postoperative pressure rises with intractable nausea °
and vomiting. 1If an optometrist cannot get an elderly patient to
keep down a dose of Diamox or oral glycerin, is he then going tq
start an I, V. in the office and administer systemic Mannitol?
This is totally beyond the scope and training of most -
optometrists, but is often a common necessity in the elderly - °
postoperative eye patients. Many optometrists say that they
would simply return the Patient to the care of the
ophthalmologist under such circumstances, and in many instances,
these optometrists are referring patients several hours drive
away because that is the only place they can participate in these
postoperative care fee schemes. Many of these patients will not
tolerate a long car drive and many patients would suffer "

care was "delayed several hours. I think it is quite obvious that .
arguments in favor of these schemes touting the increased
convenience to the patient are largely exaggerated, and in many
instances, can actually be dangerous to the patient. It should .
be also be noted that ninety plus percent'of all persons in North
Carolina within 15-20 minutes driving time of a Board Certified
Ophthalmologist. Therefore, these arrangements are obviously
more for the convenience of the operating surgeon and his
referring optometrist than they are for the patient. c
Postoperative care of cataract patients often involves the need
1+ for laser surgery;suture removal.or adjustment, and + ..
¥ “paracentesis.” ‘These are surgical procedures which are often
needed in the immediate postoperative period on an emergency
basis. Again, optometrists are totally unqualified to perform
these services (nor are they licensed to do 80 in any State of
the Union), but their interpretation of the Medicare Law would

lend credence to their argument that they are now recognized as
prqviders of this care as well.,

iy 4
g
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Many of the optometrists involved in these fee splitting schemes
are referring in patients who are not in need of the surgical .
care they are receiving. I am sure HCFA and Medicare have many,
many documented instances of unnecessary surgeries. I don't know
whether your figures have borne this out yet, but most of this
unnecessary surgery is performed at these large "cataract millg®
who use a fee 8plitting arrangement to contract with large
nétworks of optometrists. I am enclosing a small sample of
documentation that I have been able to obtain through my own
practice, whereby a certain patient was misinformed as to the
level of her visual ‘function and disability, and was told that.
.she was in need of surgery to "preserve her visjon®. I believe” -
the accompanying narrative (document 14-A) is self explanatory.
The business card mentioned in memo 14-A has been xeroxed and
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reproduced in document 14-B. I have also enclosed the narrative
summary by another physician in my hometown who has well
documented the case of an 84 year old lady who was told by -
another optometrist who participates in these same fee splitting
. schemes that she was in need of "immediate surgery to preserve
>+ her vision", and that she was strongly encouraged to go to one of
’ these large cataract practices for this care. This patient
sought second opinion with another ophthalmologist who was kind
. enough to detail his examination in a narrative summary. .-
v Obviously, cataract surgery would not have benefitted this lady,
: and she was being scheduled for an obviously unnecessary
procedure. The story of this same lady as documented by her
personal family physician is also enclosed (documents 15-A and
'™ 15«B). The handwritten instructions by the optometrist
instructing her to report to his office ‘in the next few days for
this "immediate surgery to preserve your vision" is submitted as *
well (document 15-C). I am sure HFCA has many, many similar such .
documented episodea of unnecessary surgery as does Congressman -
. Claude Pepper's Subcommittee on Health and Aging., I am also
enclosing a- notice by-the John Kenyon Eye Center in R
Jeffersonville, Indiana. This notice went out to a large number
of optometrists, and informed them that the ophthalmologists .-
. involved in this certain eye center were no longer going to
. provide prescriptions or glasses or contact lenses on any new
. patients., All new and followup patients will be referred to an
-7~ oOptometrist-in that area for refraction and care as needed prior
to and following their eye surgery. In other words, these
surgeons are refusing to provide postoperative refraction to
their patients even when asked to do so by the patient. This is
incomprehensible. It naturally appeals to optometrists who
provide large numbers of patients to these "surgery only" eye
centers, but it represents a refusal by operating surgeons to
provide a traditional and necessary service to the visual
recovery of their postsurgical eye patients.

Lastly, I wish to point out that ophthalmology is not the only -
branch of medicine faced with potential widespread abuse in fee
splitting networks. - Chiropractors could very well receive
»postoperative care fees®™ for any disc patient referred in to-an
neurosurgeon., Podiatrists could provide "total postoperative -
care®” for hip and knee replacement patients. A dentist could
provide large numbers of patients with a variety of oral

pathology to either oral surgeons or ENT surgeons in exchange for
a portion of the global surgical fee., Family practitioners could
conceivably direct their patients to only those surgeons which ~
would allow them to assume the postoperative care for a
"reasonable” portion of the surgical fee. This could be a real
nightmare for medicine as we know it. I would hope that - -
officials at HCFA and Medicare will take this information into
careful consideration and re-evaluate the recent memos sent out
by Prudential of High Point, N. C. As I understand it; N. C.
State Medical Society, State Ophthalmological Society and the
Medical Licensing Board are considering various legal options to
try and resolve this issue as soon as possible. It is my hope in
providing you with this information that this issue could be
examined carefully and thoughtfully, and a reasonable course of
action could be taken to avoid legal recourses. In talking to

. Mr. Al Walsh of Prudential Life Insurance (who claimed to be the-

t author of this memo), I discovered that he was directed to wrxte

this letter by someone in the Regional Office. I called ’
Mr. Haddow's office and talked to his agsistant, J. O'Brian, and
he was totally unaware of any such decision by HCFA. Perhaps
this decision has been made without full consultation of the
policy makers at the head of HCFA. It is my hope it can be
:evezsed before too much damage is done.__.
=4 e AleT Jon %

I hope this 1nformation is helpful to you. Please do not

hesitate to contact me at the above listed address or telephone

number if I can provide any further information which you might
. find helpful.

- éincerely yours,

: T\
Scott P. Bowers, M.D.
SPB/btb

Enclosures



~ Mr. Walsh; and he has made it quite clear that he feels free to .

-
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‘April 8, 1986

Ken Nelson, M.D. R . ..
‘Office of Inspector General .
Dept., of Health and Human Services

Rdom 5246 North Bldg.

330 Independence Ave, SW

Washington, DC 20201

-

Dear Dr. Nelson:

Please find enclosed a long cover letter and extensive list of -
supporting materials documenting the genesis of various BATRTN
fee~splitting schemes between optometrists and ophthalmologists in
the State of North Carolina, This subject has been hotly debated
in North Carolina for over a ya2ar and half. 1In order for you to
completely understand the origin and importance of the accompanying
documentation, I have composed a long cover letter which was sent
out several months agso to the following persons: The entire N.C.
Congessional Delegation, our two U.S. Senators, several prominent
members of the N.C, Legislature, the Attorney General of N.C., The
' Bureau of Eligibility, Reimbursement and Coverage, The Medicare ..
Regional Office in Atlanta, the Medicare Office in High Point,
N.C., Congressman Claude Pepper's Subcommittee on Aging and Health,
Dr. Otis Bowen at Health and Human Services, and the Medical
Licensing Board of the State of N.C. If you will read through the
initial cover letter and peruse the accompanying documentation
{(documents 1-16), you will pretty well understand the structure’ and’
framework of the fee-splitting schemes which presently exist in the o
State of N.C., and how they have been justified (rightly or ~w: = 7
wrongly) by those persons involved in them as having the blessing
of the Health Care Financing Administration. You will also find
the objections of Organized Medicine, Organized Ophthalmology,
State Medical Licensing Board, and the Attorney General of the
State of N.C. Specifically, the Board of Medical Examiners of the
State of N.C. and the Attorney General object to these arrangements
because they violate the prerogative of the State of Horth Cardlina
to define and regulate the practice of medicine in this state,

Organized Medicine and Organized Ophthalmology object to these - w::
arrangements because they clearly violate, the ethical cannons of
the State and National Ophthalmological and Medical Societies,

Document 17 is a reply to this original letter and supporting
materials from Dr. Al Walsh who runs the Medicare Division for the
Prudential Life Insurance Company in High Point, N.C. I have -

discussed the situation, both in letter and on the telephone with

interpret the State Laws of N.C. as he sees fit. He has refused to
recognize the duly constituted authority of the Medical Licensing
Board in N.C. (which is charged with defining and regulating the
practice of medicine in the state), and has indicated that Re will
continue to provide federal monies to optometrists under the new
procedure code which reimburses optometrists for the immediate
postsurgical management of cataract patients. Common sense and
logic would allow any reasonable person to see that these
"postoperative care fees" are thinly disguised kickbacks - now
institutionalized as government sponsored fee-splitting through the
Medicare Program. We have documentation that large numbers of
patients are being sold to unscrupulous ophthalmologists by large
networks of optometrists who refer these patients in for surgery
(whether they really need it or not) and are then in a position to
receive a large "postoperative care fee® from Medicare., The
"postoperative care feeg® initially were being paid in cash
directly to the optometrists by the referring physician,
Complaints were filed at that time to various members of Congress
and to the State Medical Licensing Board here in N.C., Mr. Peter
Reinecke, chief investigator for Congressman Pepper's Committee on
Aging, assured me that he would forward these complaints to the
proper officials in HCFA and the Inspector General's Office, and
that some action would be taken. Medicare Bulletin §84-4 was -
issued from the Pruderitial Life Insurance Office in High Point, .
N.C. in December 1984 after these initial complaints were fileq,




.investigated and prosecuted, but that these persons were
:i®"discouraged™ from continuing these fraud and abuse violations.™
‘In the State of N.C., it costs an average of fiftaen dollars a

"day to rent a video tape machine and eight dollars a day to rent

- medicine in this state, In addition, both Mr. Striemer and
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and all physicians in the state were warned through this bulletin
not to enter into any kind of kickback or rebate arrangement. The

most important sentence in this Medicare Bulletin (document #3) is  °°
on the second page: “The opportunity to generate a fee is itself a .
-8at.

form of remuneration. The offer or receipt of such fee
opportunities is illegal if intended to induce a patient referral®.
Mr. Walsh's reply (document $17) claims to have the blessing of the
Inspector General's Office in implementing these new arrangements,
and that "no impropriety existed as long as a professional service
was being rendered". Medicare Bulletin 84-4 (document #3) says

exactly the opporite. There is a serious conflict here which must

. be resolved one way Or the other.

Mr. Walsh's reply also eludes to the issue of offering video tape
machines and televiscion sets and states that "through subsequent
discussion with Health Care Financing Administration, the
offaring of VCR's, etc., was discouraged, and as far as we know,
wae discontinued”. I £ind it shocking that the good faith : .
reporting of fraud and abuse violations were not aggressively

a color television set. Many optometrists had these video tape
machines and color television sets in their office for months or
years at a time. I think a case can be made that a