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BETRAYAL: THE QUALITY OF CARE IN
‘CALIFORNIA NURSING HOMES

MONDAY, JULY 27, 1998

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The committee met, pursuant to notice, at 1:07 p.m., in room
SH-216, Hart Senate Office Building, Hon. Charles Grassley,
(chairman of the committee) presiding.

Present: Senators Grassley, Burns, Breaux, and Kohl.

" 'OPENING STATEMENT OF SENATOR CHARLES GRASSLEY,
CHAIRMAN

The CHAIRMAN. I am Senator Chuck Grassley, chairman of the
Aging Committee. To my right is ranking minority member, Sen-
- ator Breaux. Other members are here as well, and I thank each of
you for coming. I welcome you to the 2-day hearing that will focus
on the quality of care in California nursing homes.

To our witnesses who came a long way, I say thank you. You
have traveled for hours to be here to share your information with
.us. They are going to share with us their personal and, too often,
painful experiences.

I also want to thank our panel of nursing home insiders. They
‘have stepped forward to share with us the realities of working in
. a nursing home setting.

Of course, I would like to extend a special welcome to all of you
here from the public. I think this large turnout shows the legiti-
mate concern that people have about conditions of nursing homes.

Twelve years ago, there was this report out in a newspaper arti-
cle, “No Place to Die: California Nursing Homes,” the San Jose
Mercury News. It tells all about, just page after page, as you can
see, of the conditions in nursing homes 12 years ago. The headlines
say that laws alone will not achieve reforms, et cetera, et cetera.

This report highlights neglect in California nursing homes. It is
a horrifying testament to the lack of compassion and care that was
.provided to some of the most vulnerable, defenseless individuals—
nursing home residents. As I said, that was 12 years ago.

About the same time that this report was printed, we had a Na-
tional Institute of Medicine study being completed. The IOM study
found noncompliance with Federal regulations to be widespread
among nursing homes. It recommended strengthening Federal reg-
ulations for nursing homes and called for the imposition of stronger
sanctions.

1
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One year later, in 1987, the General Accounting Office—the
GAO—reported that more than one-third of the nation’s nursing
homes were operating, and I want to quote from that report, “at
a substandard level, below minimum Federal standards during
three consecutive inspections.”

At the same time, the Nursing Home Reform Act was passed and
made into law by Congress and the President. This Act made the
first major improvement to Federal regulations of nursing homes.
It addressed quality of life and quality of care in nursing homes.

So I refer to the report from the San Jose Newspaper, the Insti-
tute of Medicine, the General Accounting Office, and what Con-
gress did at that particular time to put this all within an historical
context of why we are here today.

A dozen years ago, Congress fought the good fight. Congress
identified unaccepta%le care being given to nursing home residents.
Congress systematically and objectively studied these quality of
care problems. Congress identified viable solutions. Congress legis-
lated, regulations were issued, policies and procedures were imple-
mented. All together an infrastructure was created to ensure that
business as usual, when it came to nursing home residents and the
industry, would be a thing of the past.

We thought that we had the problem licked, or maybe we just
did not want to see beyond the laws, regulations, policies, and pro-
cedures. Sometimes not knowing and not looking is just plain easi-
er. We never dreamed that we could see a headline like we saw
then or that we would see it again. But, no such luck.

Now I would like to move to the background for today’s hearing.
About one year ago some serious allegations were brought to the
committee’s attention regarding the quality of care in California
nursing homes. The allegations were shocking, the photographs
sickening, and the graphic examples of neglect were almost unbe-
lievable.

The shocking truth is that the committee was told that thou-
sands of California nursing home residents were suffering and
meeting with untimely deaths due to malnutrition, dehydration,
pressure sores, and infections that spread from the urinary tract
into the bloodstreams. Of course, these allegations were supported
by hundreds, and maybe thousands, of death certificates.

So one year ago, seeing all of this, I could not stand by idly, as
Chair of the Special Committee on Aging, in light of these grave
allegations. On October 1, 1997, after a series of discussions with
high-level officials at the General Accounting Office, I requested
that a review be conducted into these allegations.

On a separate, but parallel track, I directed my staff to look into
the issue of malnutrition in nursing homes. October 22 last year,
I assembled a distinguished panel of experts to discuss this issue
of malnutrition. These experts confirmed that malnutrition is fre-
quent and often preventable, a condition that can be prevented,
and is prevalent among too many nursing home residents.

At that time, we also explored what the industry and dieticians
would call best practices used by a number of nursing homes to en-
(slug'le that their residents receive the proper amount of nutrition

aily.
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I have personally visited nursing homes in Iowa to study these

best practices. I have learned that, if it has the will, a nursing
- home can ensure that nursing home residents are fed and given
enough water. These are the very basic ingredients of survival.

Also last October, an article appeared in TIME Magazine enti-
%lled, “Fatal Neglect.” It highlighted neglect in California nursing

omes.

So this all adds up to why we are here today to look at the Cali-
fornia nursing homes and tomorrow to receive the report from the
General Accounting Office.

I would like to make a brief comment on the. politics of these
hearings. If there is one issue in .America that should rise above
politics, it is this one. On this committee and on this issue, there
will be no politics, there will be no partisanship. This issue is much
too serious and much too important to become a political football.

I sent a letter to the President on July 15, this year, expressing
the urgency of the situation in California, alerting him to these
Jhearings that I am having. The President responded last week to
my prodding, and I embrace the President’s response. His initia-
tives were a constructive step forward. It is our job to maintain a
cooperative spirit on fixing the problems in the nursing homes. It
is also our Constitutional responsibility, as Congress, to hold the

. Administration’s feet to the fire to ensure that these initiatives are
implemented. :

We have to remember that the initiatives themselves are only 50
percent of the solution. The other 50 percent is getting them imple-
mented, and that is where our focus should turn now.

I raise the issue of politics for only one reason; last week in the
President’s remarks I detected a degree of partisanship. Perhaps it
was in anticipation that these hearings would be used in a political
way against the President. But let me assure the President, and
the public, it is quite to the contrary. We cannot afford to serve this
up as a political issue or in any political way, because it is too far
serious of an issue. There is not one Republican who cares more
about this matter than any Democrat, and vice versa. This issue
will not be a political football in this committee, period.

The next 2 days are going to be difficult ones. The personal, often

. painful experiences.and sometimes graphic testimony of our wit-
-nesses and nursinﬁ home insiders are compelling and disturbing.
To imagine that these things are going on today in one or more
nursing homes in the State of California is simply intolerable, and
we will not stand for it. '

Day two of this hearing will present us with the findings and rec-
ommendations' of the GAO study that I had requested earlier. The
GAOQ-findings are troubling and sadly reminiscent of the past. The
findings of this report are reinforced by HCFA’s self-indictment
which was released by the Administration last week by the Presi-
dent. This is one of the four volumes; a total of 900 pages. This re-
port should have been out in July 1997. I am happy that it is out
in time for these hearings.

Tomorrow, we are a%so going to hear from HCFA. HCFA is
charged by law with ensuring that the enforcement of Federal care
requirements for nursing homes is adequate to protect the health,
safety, welfare, and rights of nursing home residents.
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We will also provide an opportunity to representatives of the
nursing home industry to address the state of affairs in California’s
nursini homes, and we are going to let them speak tomorrow as
well. The State of California was invited to testify, but declined the
invitation.

In conclusion, there are a few things that I want to emphasize
before I turn to Senator Breaux.

First, this hearing is about California nursing homes. It is not
about all nursing homes.

Second, I will continue exploring the issue of the quality of care
in nursing homes as a %eneral matter over the upcoming year, |
feel compelled to do so. Elderly nursing home residents, those who
do not have a voice, deserve no less. We have a duty and respon-
sibility to know the truth re ardin(f' the quality of care being pro-
vided to nursing home residents. I am hopeful that the news is
good. I will be prepared if it is bad.

In the end, whatever we learn over the next 2 days will not be
in vain. The quality of care in California’s nursing homes will im-
prove because we, as Americans, as fathers, mothers, daughters,
and sons can accept nothing less than success.

[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF SENATOR CHARLES GRASSLEY

Good afternoon. Welcome to this two-day hearing that will focus on the quality
of care in California nursing homes. I would like to begin by thanking our wit-
nesses. Many came from across the United States to be here today. They will share
with us their personal, and all too often painful, experiences. I also want to thank
our panel of nursing home insiders. They have stepped forward to share with us
the realities of working in the nursing home setting. And of course, 1 would like to
extend a special welcome to members of the public.

Twelve years ago, a special report was issued by the San Jose Mercury News. I
have a copy of that report right here. As you can see, the title is “NO PLACE TO
DIE.” This report highlights neglect in California nursing homes. It is a horrifying
testament to the lack of compassion and care that was provided to some of the most
vulnerable and defenseless individuals—nursing home residents.

Around the same time that this report was printed, an Institute of Medicine study
was completed. That study became known as the IOM study. It found noncompli-
ance with federal regulaiions to be widespread among nursing homes. It rec-
ommended strengthening federal regulations for nursing homes and called for the
imposition of stronger sanctions.

ne year later, in 1987, the General Accounting Office (GAO) reported that more
than one-third of the nation's nursing homes were operating, and I quote, “at a sub-
standard level, below minimum federal standards during three consecutive inspec-
tions.” That same year, the Nursing Home. Reform Act was passed and made law.
This Act made the first major improvements to the federal regulation of nursing
homes. It addressed quality of life and quality of care issues in nursing homes.

It is within that historical context that we are here today. A dozen years ago, Con-
gress fought the GOOD FIGHT. Congress identified unacceptable care being given
to nursing home residents. Congress systematically and objectively studied these
ﬁuality of care problems. Congress identified viable solutions. Congress legislated.

egulations were issued. Policies and procedures were implemented. An infrastruc-
ture was created to ensure that “business as usual,” when it came to the nursing
home industry, was a thing of the past.

We thought we had the problem licked. Or, maybe we just didn’t want to see be-

ond the laws, regulations, policies and procedures. Sometimes not knowing and not
{ooking is just plain easier. We never dreamed that we could again see a headline
that in any way resembled this one. But no such luck.

I want to begin by talking about how we got to this hearing. About one year a%?,
some serious allegations were bmug}}:t to the Committee’s attention regarding the
quality of care in California nursing homes. The allegations were shocking. The-pho-
tographs sickening. And the graphic examples of neglect. were almost unbelievable.
The shocking truth is that the Committee was told that thousands of California
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nursing home residents were suffering and meeting with untimely deaths due to
malnutrition, dehydration, pressure sores, and infections that spread from the uri-
nary tract to the bloodstream. These allegations were supported by hundreds,
maybe even thousands, of death certificates.

I could not stand idly by as Chair of the Special Committee on Aging in light of
these grave allegations. On October 1, 1997, after a series of discussions with high
level officials at the General Accounting Office (GAO), I requested that a review be
conducted into these allegations. On a separate but parallel track, I directed my
staff to look into the issue of malnutrition in nursing homes. On October 22, 1997,
we assembled a distinguished panel of experts to discuss this issue. These experts
confirmed that malnutrition is a frequent and often preventable condition among
nursing home residents.

At that time, we also explored the “best practices” used by a number of nursing
homes to ensure that their residents receive the proper amount of nutrition daily.
I have personally visited nursing homes in Iowa to study these “best practices.” I
have learned that if you have the WILL, a nursing home CAN ensure that nursing
home residents are fed and given enough water—the very basics of survival. Also
last October, an article appeared in TfME Magazine entitled “Fatal Neglect.” It
highlighted neglect in California nursing homes. So that is how we came to be here
toﬁa at this hearing.

I'd like to make a brief comment on the politics of these hearings. If there is one
issue in America that should rise above politics, it is this one. On this Committee
on this issue, there will be NO politics. No partisanship. This issue is much too seri-
ous, much too important to become a political football.

I sent President Clinton a letter on July 15, 1998 expressing the urgency of the
situation in California. The President finally responded last week to my prodding.
I embrace the President’s response. His initiatives were a constructive step forwarg.
It’s our job to maintain a cooperative spirit on fixing the nursing home problems.
But it’s also our job to hold the Administration’s feet to the fire to ensure these ini-
tiatives get implemented.

We have to remember that the initiatives themselves are only 50 percent of the
solution. The other 50 percent is getting them implemented. That’s where our focus
should turn now.

I raise the issue of politics only for one reason. Last week in the President’s re-
marks, I detected a degree of partisanship. Perhaps it was in anticipation that these
hearings would be usegri‘;l a political way against the President.

Let me assure the President and the public that that is not the case. We can’t
afford to serve this issue up in any political way. It’s far too serious. There isn’t
one Republican that cares more about this matter than any Democrat and vice
versa. ’ﬁ)is issue will not be a political football with this Committee. Period.

The next two days are going to be difficult ones. The personal, often painful expe-
riences and sometimes graphic testimony of our witnesses and nursing home insid-
ers are compelling and disturbing. To imagine that these things are going on toda
in one or more nursing homes in the State of California is simply intolerable. We
will not stand for it.

Day Two of this hearing will present us with the findings and recommendations
of the GAO study I had requested earlier. The GAO findings are troubling and sadl
reminiscent of tKe past. The findings of this report are reinforced by HgCF 's selt-
indictment that was released by the Administration last week.

Tomorrow we will also hear from the Health Care Financing Administration
(HCFA). HCFA is charged by law with ensuring that the enforcement of federal care
reqauirements for nursing homes is adequate to protect the health, safety, welfare
and rights of nursing homes residents. We will also provide an opportunity to rep-
resentatives of the nursing home industry to address the state of affairs in Califor-
nia nursing homes tomorrow. The State of California was invited to testify as well
but declined the Committee’s invitation.

In conclusion, there are a few things that I want to emphasize before I turn to
Senator Breaux. First, this hearing 1s about California nursing homes. It is not
about all nursing homes. Second, I will continue exploring the issue of quality of
care in nursing homes as a general matter over the upcoming year. I feel compelled
to do so. Elderly nursing home residents—those who don’t have a voice—deserve no
less. We have a duty and responsibility to know the truth regarding the quality of
care being provided to nursing home residents. I am hopeful that the news is good.
I will be prepared if it is bad.

In the end, whatever we learn over the next two days will not be in vain. The
quality of care in nursing homes WILL improve because we as Americans, fathers,
mothers, daughters and sons can accept nothing less than success.



Senator Breaux.

STATEMENT OF SENATOR JOHN BREAUX

Senator BREAUX. Thank you very much, Mr. Chairman, and
thanks to all of our witnesses who are going to be with us this
morning, the audience for their attendance, and you for calling
these hearings, which I think are very, very important.

With our obligation, as I have said this morning, to guarantee fi-
nancial security in programs like Medicare and Medicaid also
comes an equally, if not greater, importance in guaranteeing per-
sonal security. By financial security I simply mean that if a mom
or dad or ﬁrandma or grandfather or any friend or relative is in
a nursing home, that the American public has the right to know
that the bills will be paid to the nursing homes, and the doctors
and nurses will be paid. But they also have a right to know that
the personal security of the patient in the nursing home is also
going to be of a quality that all of us can be proud of in this coun-
try.
There are about 16,800 nursing homes in America. The majority
of them do an outstanding job. 1.6 million people find themselves
in nursing homes at any given time in this country, and the major-
ity get quality, competent care. But if one-eighth or one-ninth or
one-third of them are being mistreated and not properly cared for,
not properly fed, not properly administered to, then that is too
many.

I think that the gist of our hearings today and tomorrow will be
to find out the nature and the scope of the problem. Is it pervasive?
Is it just one state? I doubt it. How bad is it? Then to find out what
we can do to remedy that problem. Do we need more laws? Maybe.
But I suggest we probably just need to enforce the laws we cur-
rently have better than we have been enforcing them.

The National Auditors Association produced a fine document—
the National State Auditors Association—and my State of Louisi-
ana actually was the one that coordinated the audit on behalf of
the National Auditors Association.

I was looking through some of their findings, and found interest-
ing information; the study conducted in-depth investigations into
nine states. In my own State of Louisiana, for example, the audi-
tors found that only about 11 percent of the inspections of nursin
homes that were not in substantial compliance resulted in civi
monetary penalties or fines. ‘

Louisiana recommended that the state agency fine all facilities
that are found not to be in substantial compliance, with the idea
of encouraging facilities to be in substantial compliance year round.

I think we would also find out that year-round compliance is im-
portant not just compliance on the day of the inspection. Any facil-
ity which has been inspected on the same day every year can prob-
ably pass that inspection that day, but how many of the other 364
days are they also going to be in compliance? I think we also need
to look at how the inspections are conducted.

Finally, Mr. Chairman, this is something that everyone needs to
be involved in. The states as agents for the Federal Government 1li-
cense nursing homes. They have the right to take away that license
when nursing homes are not in compliance, in order to guarantee
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that homes stay in compliance. Federal Government funds, in most
cases, supply most of the financial money being used for long-term
care. In'my State, it is about an 80/20 match in the Medicaid pro-
am, and there are some Medicare services that go into nursing
omes. So the Federal Government has a direct oEligation to see
to it that tax dollars are spent wisely.

I commend the Administration for their very, I think, aggressive
proposal on how they want to address the problem.

Finally, I think all of us, as citizens, have to be more involved.
Doctors go to nursing homes every day, and treat patients in nurs-
ing homes every day. We need them to be involved, by filing com-
plaints when they see instances of noncompliance or abuse. Nurse
practitioners andy others who visit must be involved in this same
manner. We need aggressive Attorneys General at a state level to
be involved in making sure that, when necessary, prosecutions
occur.

I think we have a lot of things we need to learn, and I think that
we are going to find that everybody needs to be involved in solving
the problem, and thank you for having the hearing.

[The prepared statement of Senator Breaux follows:]

PREPARED STATEMENT OF SENATOR JOHN BREAUX

Mr. Chairman, I commend you for taking the lead on this important issue and
calling for these two days of hearings. Of the wide range of issues that we have
studied in this Committee—preserving Social Security, strengthening Medicare, pro-
tecting consumers against fraud, to name a few—none are more important than pro-
tecting the welfare of our most vulnerable citizens. At today’s hearing, we will hear
stories of what can happen in nursing facilities when safeguards don’t work, when
they aren’t carried out, or—worst of all—when people just don’t care.

I join you in making it clear to nursing home residents and employees, to policy-
makers in state and federal government, and all Americans, that this indeetFi)s an
important issue, one that deserves a close examination. Our goal, Mr. Chairman,
mqs{.dbe to find solutions to the problems we will hear about today—and find them
quickly. :

Today we will hear testimony from those who have been victimized by an ineffec-
tive system. Several of our witnesses traveled great distances to tell their stories,
and I want to commend them for their efforts and thank them for sharing their tes-
timonies.

Before we hear about some upsetting experiences our witnesses have endured, |
would like to recognize the efforts of President Bill Clinton and Donna Shalala, the
Secretary of Health and Human Services, who last week answered the Committee’s
call to address these problems. The-initiatives the Administration announced, which
include increasing inspections of nursing facilities that are repeat offenders and
posting inspection results on the Internet, appear to address many of the concerns
we mﬁ hear about today and tomorrow. We will hear more about the Administra-
tion’s plans when Mike l‘:lash of the Health Care Financing Administration testifies
tomorrow.

In fact, Mr. -Chairman, | suEgest that the Committee offer its expertise in this
area.and work together with the Administration, advocates, and representatives of
the industry to ensure that our.common goal, protecting vulnerable and sick citi-
zens, is met successfully and soon.

Today, we will hear about cases—bad cases—that took place in California’s nurs-
ing homes. At tomorrow’s hearing, we will learn how prevalent these problems are.
The General Accounting Office, which did a study for the Chairman and me, will
report that the current nursing home inspection process may not be doing what it
was intended to do: protect residents against harm and neglect. Particularly trouble-
some is that in some cascs state surveyors missed problems that affected the safety
and health of nursing home residents, and that even when such problems were iden-
tified, enforcement actions did not necessarily ensure that the problems were cor-
rected and did not recur. Any oversight system that lets that happen must be fixed.

We also will be talking about solutions tomorrow. I look forward to hearing from
HCFA to learn more about the Administration’s plans. I also look forward to hear-
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ing from our industry representatives to hear about what they are doing now to help
their members avoid these problems.

Mr. Chairman, this unfortunately is not the first time we have heard about prob-
lems of this sort. As the result of horrible conditions in some facilities, in December
of 1987 the Congress enacted a nursing home reform law that was supposed to cor-
rect weaknesses in oversight of nursing facilities. Congressional action was prompt-
ed, in part, by an Institute of Medicine report. One of this report’s conclusions’s was
that the states generally concentrated on ﬁelping facilities to improve their perform-
ance, rather than enforcing certification standards. Another finding was that state
survey agencies lacked formal enforcement procedures and guidelines.

Nearly a decade later, on July 1, 1995, the Health Care Financing Administra-
tion’s final rules for the new law became effective. Mr. Chairman, this hearing, in

neral, is about the cflectiveness of these rules, how states are implementing

CFA’s nursing home regulations and guidelines, and to what extent HCFA is over-
seeing the activities of the states.

But, this is the sort of discussion I expect we will have tomorrow, when we will
have HCFA, the GAO, and representatives of the industry here. Today is reserved,
rightly so, to hear what happens when the system does not work. Mr. Chairman,
I again commend you for taking the lead on this issue, and I look forward to work-
ing with you, the Administration, resident advocates, and representatives of the in-
dustry to ensure that we never have to have a hearing of this kind again.

The CHAIRMAN. Thank you, Senator Breaux, not only for being
here today and for your testimony, but for the cooperation of you
and your staff during the last year in getting this all together.

Semlator Kohl and then Senator Burns in that order because of
arrival.

STATEMENT OF SENATGR HERB KOHL

Senator KoHL. Thank you very much, Mr. Chairman. And, of
course, we thank all of the witnesses who have agreed to appear
before this committee to discuss this very disturbing issue.

Before we turn to the bureaucratic failures and legal deficiencies
that cause the problems we are here to discuss today, I want to
take a moment to state clearly that what we are talking about
today is state-sanctioned elder abuse. We are talking about Federal
funds going to nursing homes, where older Americans are con-
stantly, and very often, being hurt, starved, shamed, and neglected.
We should stop for at least a minute and feel very badly, not only
that this sort of abuse exists in our country, but that we have let
taxpayer dollars fund it.

The Federal Government spends $32.6 billion annually through
Medicare and Medicaid on nursing homes throughout our country,
and that is 50 percent of all the spending on nursing homes.

There is a national system in place to ensure quality and careful
care in nursing homes. Our hearings today and tomorrow will dem-
onstrate that that system is not working. Qur hearings will clearly
show that there is not adequate inspection and follow-up in nursing
homes and, as a result of these hearings, I hope we will strengthen
our oversight to enforce a clear standard for nursing homes: Do a
good job of caring for your charges, or we will put you out of busi-
ness. The Federal Government has this power and the responsibil-
ity to do just that. '

I do want to acknowledge, of course, that many nursing homes,
if not most nursing home, in Wisconsin and across our country, are
doing a terrific job in providing care to patients. They should be
commended for the quality care they provide to some of the most
vulnerable people in our country. But we need to do a better job,
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and Senators on .this committee have been working hard on this
issue. :
- Last summer we introduced legislation to create a national reE-
istry of abusive. health care workers and require criminal back-
ground checks on perspective employees. During consideration of
the budget, we put the Senate on record in favor of creating such
a background check system. At our request, President Clinton in-
cluded in his budget increased funding for nursing home inspec-
tions, .and we have followed up by requesting this additional fund-
ing in appropriations.

ust last week we passed an amendment that authorized nursing
~homes and home.health agencies to use the FBI criminal back-
ground check system. But we.cannot stop here. The testimony that
we will hear today and tomorrow will clearly demonstrate that
Congress must take this issue more seriously.

Last week, President Clinton called for action to clean up this
system. This week, Senator Reid and I will introduce the Adminis-
tration’s reform legislation in the Senate. This legislation is mod-
eled from our original bill. Together with tightened enforcement of
existing nursing home standards, I believe this legislation will go
a long way toward protecting patients.

Again, I am pleased that Senator Grassley has called this hear-
ing. Before we cross that bridge to the next century, that we have
all heard so much, we must make sure that we treat the people
that brought us this far with the dignity, the care, and the respect
that they deserve.

Thank you, Mr. Chairman.

[The prepared statement of Senator Kohl follows:]

PREPARED STATEMENT OF SENATOR HERB KOHL

Thank you, Mr. Chairman. And I thank all of the witnesses who have agreed to
appear before this Committee to discuss this disturbing issue.

Ezfore we turn to the bureaucratic failures and legal deficiencies that cause the
problems we are here to discuss, I want to take one moment to state clearly what
‘we are talking about today: state sanctioned elder abuse. We are talking about fed-
eral funds going to nursing homes where older Americans—our mothers and fa-
thers—are hurt, starved, shamed, and neglected. We are talking about federal funds
going to institutions that are making some-people’s last days hell on earth.

We should stop one minute and feel the shame of this. We. should stop one minute
and be ashamed—not only that this sort of abuse exists in our country—but that
we have let taxpayer dollars fund it.

I do want to acknowledge that many nursing homes in Wisconsin and around the
nation are doing a terrific job providing care to elderly and disabled patients. They

- should be commended for the quality care they provide to some of the most vulner-
able people in our country.

However, 1 am appalled by the increasing number of stories of patient abuse, ne-
- glect, and mistreatment. Our elderly citizens have made our country what it is
;.‘odz]xy—they should be treasured,.not subjected to substandard care and dangerous

acilities.

While I am glad that the Senate Aging Committee is shedding light on this prob-
lem today, I regret that-it-is still. necessary to talk about it. It should not be nec-
essary to talk about 1:;:atients dying from malnutrition or dehydration. We should not
have to talk about shoddy enforcement of nursing home safety laws. Nor should we
have to worry about elderly and disabled- patients being abused by the people who
are supposed to care for them.

We'should be doing a better job in protecting our nation’s elderly and disabled
patients. Senator Reid and I have been working hard on this issue, and although
there is still much work to do, we have made some significant progress:

Last summer, we introduced legislation to create a national registry of abusive
health care workers and require criminal background checks on prospective employ-
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ees. During consideration of the Senate Budget Resolution, we included an amend-
ment that put the Senate on record in favor of creating such a background check
system. At our request, President Clinton included in his budget increased fundin

for nursing home inspections, and we have followed up by requesting this additiona
funding in the Senate Labor, HHS Appropriations bill. And just last week, we in-
cluded an amendment in the Commerce, Justice, State Appropriations bill that au-
thorized nursing homes and home health agencies to utilize the FBI criminal back-
ground check system if they so choose.

But we cannot stop here. The testimony that we will hear today and tomorrow
will clearlhdemonstrate that Congress must take this issue seriously, and take ac-
tion now. Last week, President Clinton called for both legislative and administrative
action to clean uF this system. This week, Senator Reid and I will introduce the Ad-
ministration’s reform legislation in the Senate. This legislation is modeled from our
original bill. It will require that all prospective nursm%ehome employees have a
criminal background check, authorize additional staff to trained to feed nursing
home patients, and reauthorize the Nation's Ombudsman program to continue to
serve as an advocate for nursing home residents. Together with tightened enforce-
ment of existing nursing home standards, I believe this legislation will go a long
waK' toward protecting patients.

gain, I am pleased that Senator Grassley has called this hearing to focus on the
serious deficiencies in nursing home safety enforcement. But I am saddened and
ashamed that there is a need to have this discussion, Before we cross that bridge
to the next centurg that we have all heard so much about, we must make sure we
1(;lreat the people that brought us this far with the dignity, care, and respect they
eserve.

The CHAIRMAN. Thank you, Senator Kohl. I am happy to be a co-
sponsor of your bill and work with you. As I recall, we are having
a hearing on your legislation in September, I believe.

Senator Burns.

STATEMENT OF SENATOR CONRAD BURNS

Senator BURNs. Thank you very much, Senator Grassley, Mr.
Chairman, and thank you fzr calling this hearing.

Looking over the information that we have today, it sounds like
California has been sort of singled out, but I will assure you that
the problem just is not in California alone: It is of a national con-
cern all of the way from our small rural towns and areas up to the
more urbanized areas of this country.

I am going to submit my statement, but I want to bring up I just
lost my mother a year ago right now, and she spent a 1% in a
nursing home. She had a stroke, and she was 88, and lost her eyes.
And every time that I went to the nursing home I will tell you,
those of you who manage nursing homes here, that I did not visit
her that she was not thirsty. It does not sound like much, does it?
But I will tell you little things that lead to larger things are very
prevalent among nursing homes. For the most part, I think my
mother received very good care, but she was always thirsty.

We hire these dieticians that have college degrees that run from
here to there and do not know “sicum” about food. That is part of
our problem. And people that work in government bureaucracies,
I have never seen a government bureaucracy that ever had an
ounce of compassion.

So I think there are enough faults to be passed around to every-
body, and maybe we ought to go to—it weighed on me—maybe we
ougg’lt to go {)ack to doing it the old wa{y when grandma and
grandpa stayed at home, and we took care o grandpa and grandma
until their days were over. That is the way it was done in the old
days. That is what is going to happen to me because I am not going
to one of them things. I just am not going.
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But, nonetheless, it is the simple necessities of life that are de-
nied in many cases, maybe not denied, but overlooked. I would say
we spent $31 million in Federal and State funds in California alone
for a survey and certification of nursing homes—$31 million—that
buys a lot of water, a lot of water—to find out that the simple ne-
- cessities, the very simple ones -are either overlooked or disregarded
when it comes to care of a human being.

Now, of course, Senator Grassley and I, we come from agricul-
tural and farm backgrounds. We look upon those things a little bit
different. But maybe we should recommend to our American citi-
zens that grandma and grandpa, as long as they can stay at home
and we can take care of them, maybe we ought to. That is a very
viable option, as far as I am concerned.

So I want to hear the witnesses today. I appreciate your calling
this. We can pass all kinds of laws. We can get up here and feel
good about ourselves, and we can pass these laws, and they are not
worth much more than “sicum” either. _

Until America wakes up and starts feeling some real compassion
and does some real things for real people than this superficial or
trying to come here in this place, this 17-square miles of logic-free
environment, and think that we have solved the problem, when we
will not. It has to start at the bottom, and it has to start with com-
munities, and I will always believe that. Strong communities usu-
ally demand strong standards.

So that is my statement, and thank you very much for holding
these hearings.

[The prepared statement of Senator Burns follow along with pre-
pared statement of Senator Hagel:]

PREPARED STATEMENT OF SENATOR CONRAD BURNS

Thank you, Chairman Grassley. I appreciate your calling this important hearing.

We are about to hear some shocking and disturbing allegations of poor care and
neglect which resulted in mental and physical harm to nursing home patients.

Despite stringent Federal and State survey and certification programs for nursing
homes, severe problems persist. Today we will seek to pinpoint how the system
failed to protect these patients.

Over $31 million in Federal and State funds were spent in California in 1997 on
"survey and certification of nursing homes. This amounts to $22,317 per nursing
home on measures designed to protect patients and ensure quality care. Where did
the system fail? Is the Federal Government meeting its requirement to “lock be-
hind” surveys in California? If it is doing the required “look behinds,” has the Fed-
eral Government identified problems with the way the state surveys facilities? If so,
what has been done to correct the problems?

Every nursing home patient is supposed to be in the care of an attending physi-
cian. Why didn’t the physician recognize poor care in these cases?

The survey and certification process is not working in California. Is this simply
and enforcement problem? Should Congress consider private accreditation, such as
through the Joint Commission on the Accreditation of Health Care Organizations?
How many facilities in California are JCAHO accredited?

These are just some questions we need to answer during this hearing. We also
need to do more research in the rest of the states to sce how widespread these types
of problems are. Finally, we need to ensure that the survey process focuses on prob-
lem facilities so that their practices are immediately corrected or the facility is shut
down. I would caution against applying new layers of regulations on those nursing
homes which are doing a good job caring for their parents.

Thank you Chairman Grassley.
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PREPARED STATEMENT OF SENATOR CHUCK HAGEL

. Good afternoon, Mr. Chairman. Thank you for calling these timely and important
earings. .

Our hearings today and tomorrow will take a critical look at the quality of nurs-
ing home care in the state of California and seek to draw general conclusions about
the challenges we face nationwide in providing the quality of care that our seniors
deserve. It is important to note that the findings released today only address severe
quality of care problems in California nursing home industry.

As the General Accounting Office report released today indicates and as we will
hear in witness testimony, Federal nursing home guidelines are not being effectively
enforced in our most populous state. This is a critical problem for our nursing home
population and their families. )

And this is a problem we must fix immediately. If we do not substantially improve
the infrastructure we have in place to enforce Federal guidelines today, the coming
explosion in our nation’s nursing home population will make these problems all the
more difficult to fix. ) :

A we have often heard in this committee, the aging of the baby boom generation,
particularly as its members reach age 85 and older, will cause a dramatic increase
in the number of people needing long-term care services. The challenge of affordably
meeting these long-term care nceds is becoming more pressing for individuals who
are now preparing for retirement, their families and for policy makers. Indeed, pay-
ing for the long term care nceds of the baby boom generation will be one of the great
financial challenges we will face as a nation in the next century. Currently, the av-
erage annual cost of nursing care is $40,000 per patient per year.

The financial and emotional realities of placement in a nursing home present fam-
ilies with enough of a challenge without the fear that nursing home care is sub-
standard or even dangerous.

I find it ironic that, at a time when we are learning about the deficiencies in the
Health Care Financing Administration’s (HCFA’s) current ability to enforce Federal
standards and ensure quality of care for our nations seniors, some in Congress are
proposing that we expand the government’s role in our health care system. How can
we expect our Federal agencies to enforce numerous new Federal health care man-
dates when they are struggling to live up to their current responsibilities and in
HCFA’s case, falling far short? ’

But these hearings are not just about problems—they are primarily about finding
solutions. I look forward to hearing about ways we can correct this situation in Cali-
fornia and improve elsewhere in our nation in order to ensure current Federal
guidelines on nursing home quality are effectively enforced.

Thank you, Mr. Chairman.

The CHAIRMAN. I thank each of my colleagues for being here with
us. I am going to call our first panel now. %ould you please come
up while I am introducing you.

Our first panel consists of three individuals, two of whom are
with us, who have experienced, firsthand, neglect occurring in Cali-
fornia nursing homes. They will describe the devastating effect of
substandard nursing home care that touched each of their lives.
They are Mrs. Ellen Curzon, Mr. John Davis, and Ms. Leslie Oliva.

Our first panelist is Mrs. Curzon. She is here to tell her hus-
band’s story. Mr. Curzon had a series of strokes. Following his sec-
ond stroke, Mrs. Curzon could no longer take care of her husband
at home by herself. She had to admit him to a nursing home. Mr.
Curzon entered the first nursing home in pretty good physical
shape, I am told, and was able to get around well witﬁ\ his walker.,

Sad, though, Mr. Curzon’s condition progressively deteriorated
leading to his death after only 6 weeks in two different nursing
homes. Mrs. Curzon hopes that, in sharing these painful memories
with us, she can somehow help others avoid what happened to her
husband.

Our second witness is John Davis, and due to his poor health,
Mr. Davis will be testifying today by way of videotaped interview.
Mr. Davis is a decorated World War II veteran, currently residing
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in California. He was injured in an accident in 1989. Following two
surlgeries and 2 months’ stay in the hospital, his odyssey began. He
will tell the story of how he was shuffled from one nursing home
to another and was treated progressively worse as his health rap-
idly deteriorated.

Then we have Leslie Oliva, and she is here to tell her mother’s
story. She lost her mother, Marie Espinoza, this past March, after
3 years and three different California nursing gomes. She feels
that the quality of care that her mother received during her stay
in these three nursing homes was questionable at best. She is
going to report to us how she reported repeatedly her mother’s de-
teriorating health and the poor care she was receiving to both the
ombudsman and the state licensing office because she received no
responses from them.

We will start with you, Mrs. Curzon.

STATEMENT OF ELLEN CURZON, LAKESIDE CA

Ms. CUurzoN. If I may, I will read this testimony. My name is
Ellen Curzon.

The CHAIRMAN. Pull the microphone down, and maybe staff can
help center it. It should be centered right in front of your mouth.

Ms. CUrzoN. How is that? Can you hear me?

The CHAIRMAN. Yes. :

Ms. CURZON. Senator Grassley, I wish to thank you and your
committee for the opportunity to share my family’s experience with
convalescent homes and elder abuse. ‘

My husband, Oswald Curzon, was a mail carrier for the U.S.
Postal Service for 30 years. He developed a chronic impairment of
the lower back as a result of carrying the mail bag for so long, and
by the time he was in his late seventies, this impairment had
forced him to use a cane when moving around.

In July 1991, my husband was 84. He suffered a stroke which
did not paralyze him, but caused weakness and some dementia. At
that time, I was 77 and in reasonably good health, so was able to
care for him at home for the next 2%z years.

In December 1993, he suffered another, more severe stroke,

. which again did not result in paralysis, but did cause further weak-
ness and more severe dementia.

My husband was 6 feet tall and weighed 185 pounds. I am 5 foot
4 inches and weigh 120 pounds. He required constant care. He was
legally blind, so had to be helped -with eating, bathing, moving
about the house, using the bathroom, and being put to bed. It be-
came a 36-hour day.

Finally, in January 1994, my family and I made the decision to
place my husband in a convalescent home. This was a traumatic
decision for all of us, but we knew that physically I was no longer
able to cope with caring for him at home. It was conceivable that
my husband could fall, with a greater probability that he would fall
on me, and I would be unable to summon help. ;

Making the decision was easy compared to finding a bed. We had
a pension from the Postal Service and the minimum Social Secu-
rity, which totaled less than $2,000 per month. So I began visiting
convalescent homes in the vicinity. The average cost of convales-
cent nursing homes in San Diego County is $3,000 per month. So
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I had to apply for MediCal/Medicare funding. I also learned that
under State/Federal funding only a certain number of beds are set
aside for patients.

The search for a suitable place for my husband was lengthy and
exhausting. When 1 finally found a convalescent home which, on
the surface, looked clean and decent, I placed him there on Janu-
ary 25, 1994. At that time, my husband was in good health. He had
insulin-controlled diabetes and was legally blind, but he was able
to eat and truly enjoyed his food. He had no decubitus ulcers or
any other infection. ,

I visited my husband every day but two in the 2 months he was
in this facility. In 6% weeks he lost 35 pounds, developed decubitus
ulcers on the buttocks and became so dehydrated he flinched when
touched. He was also bruised on the arms from bed restraints.

Due to his weight loss, his dentures no longer fit correctly and
were causing sores in his mouth, which made it extremely difficult
for him to chew. His lower denture was then lost, so he was being
fed pureed food, which was so unappetizing he would not eat it.

.Every single day I had.to literaﬁy hunt for someone to change
him because when I arrived about 10 a.m. he was always wet. One
day he was in bed when I got there and had evidently been given
an enema. The bed was full of the enema water and tKe feces, and
it appeared as though he had been lying in this for hours.

Another day I asked that a urine sample be-collected and sent
to the lab because my husband had a history of urinary tract infec-
tions. The sample was secured and remained on the shelf behind
the head nurse’s desk for 2 days. Of course, by that time the sam-
ple was useless and was never sent. I found this out in the course
of the investigation after my husband’s death.

During the period of time my husband was in this facility, I
called the doctor to whom he was assigned twice and went to his
office on two different occasions to complain about the lack of care
he was receiving and how he was, obviously, losing weight. His reg-
ular physician did not practice in the area of this nursing home,
so we had to accept a doctor assigned to the facility.

I never succeeded in either seeing or talking with the doctor until
my husband became so alarmingly ill that I called frantically one
morning and demanded that he be placed in a hospital. Twelve
hours later he was finally admitted to the hospital. Due to severe
dehydration, his kidneys were failing, and he had lost the ability
to swallow, so a feeding tube had to be inserted into this abdomen.

While Mr. Curzon was still in the nursing home, a representative
of the California State Board of Licensing took me aside one day
and asked if I was satisfied with the quality of care in this facility.
She said she had been investigating and checking on this facility
for several years, and that they had been cited and fined many,
many times. She also told me the location of the office, which keeps
a record available to the public of citations and fines levied against
all nursing and convalescent homes.

I told her my whole family was indeed unhappy with the care,
and that I would go to look at those records. The records I saw in-
dicated that this particular facility had been cited and fined enu-
merable times. The policy appeared to be: pay the fine, hire more
personnel, receive an OK from the state investigators, and then im-
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mediately reduce the number of staff to the former level, a level of
totally inadequate care. This happened many times.

The records on file at the State Licensing Bureau indicated this
facility has received citations and been fined so many times over
a period of years that it is shocking.

When my husband’s condition was finally stabilized after 10 days
in the hospital, I found another convalescent home which had a bed
available for a Medicare/MediCal patient. The care he received in
this facility was so compassionate and professional that I firmly be-
lieved my husband would have lived longer and, certainly, would
never have suffered the agony he did if I had been able to place
him there at the outset.

Because convalescent nursing homes can represent large profit
margins, some unscrupulous owners/operators hire too few, often
untrained personnel who are unable to provide even a minimum of
basic care for patients.

Unfortunately, my husband’s experience is far from unusual. If
by giving. this testimony I can assist in reducing or eliminatin
some of the horrors my gusband suffered and my fgamily witnessed,
then my time and yours will not have been wasted.

[The prepared statement of Ms. Curzon follows:



16

TESTIMONY OF ELLEN CURZON
LAKESIDE, CALIFORNIA
July 1, 1998
TO SENATE SPECIAL COMMITTEE ON AGING

Senator Grassley, | wish to thank you and your committee for the opportunity to share
my family's experience with convalescent homes and elder abuse.

My husband, Oswald Curzon, was a mail carrier for the U.S. Postal Service for thirty
years. He developed a chronic impairment of the lower back as a result of carrying a
mail bag for so long and by the time he was in his late seventies, this impairment had
forced him to use a cane when moving around.

In July 1991 when my husband was 84, he suffered a stroke which did not paralyze him
but caused weakness and some dementia. At that time | was 77 and in reasonably
good health so was able to care for him at home for the next two and one-half years.

in December 1993 he suffered another, more severe stroke, which again did not result
in paralysis but did cause further weakness and more severe dementia.

My husband was 6 feet tall and weighed 185 pounds. | am 5 feet 4 inches tall and
weigh 120 pounds. He required constant care. He was legally blind so had to be
helped with eating, bathing, moving about the house, using the bathroom and being put
to bed. It became a 36-hour day.

Finally, in January 1994, my family and | made the decision to place my husband in a
convalescent home. This was a traumatic decision for all of us but we knew that
physically | was no longer able to cope with caring for him at home. It was conceivable
that my husband could fall, with a greater probability that he would fall on me, and that |
would be unable to summon heilp.

Making the decision was easy compared to finding a bed. We had a pension from the
Postal Service and the minimum in Social Security which totaled less than $2,000.00
per month. So | began visiting convalescent homes in the vicinity.

The average cost of convalescent/nursing home care in San Diego County is $3,000.00
per month so | applied for Medical/Medicare funding. | also learned that

. convalescent/nursing homes have only a small number of beds set aside for patients
under stateffederal funding. The search for a'suitable place for my husband was
lengthy and exhausting. When [ finally found a convalescent home, which on the
surface looked decent and clean, | placed him there on January 25, 1994.

At that time my husband was in good health. He had insulin-controlled diabetes and
was legally blind but he was able to eat and truly enjoyed his food. He had no
decubitus ulcers or other infections of any kind.
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| visited my husband every day but two in the two months he was in this facility.

In six ¥2 weeks he lost 35 pounds, developed decubitus ulcers on the buttocks and
became so dehydrated he flinched when touched. He was also bruised on the arms
from bed restraints.

Due to his weight loss, his dentures no longer fit correctiy and were causing sores in his
mouth which made it extremely difficult for him to chew. His lower denture was then
“lost” so he was being fed pureed food which was so unappetizing he wouldn't eat it.

Every single day | had to literally hunt for someone to change him because when |
would arrive about 10:00 a.m. he was always wet. One day he was in bed when | got
there and had evidently been given an enema. The bed was full of the enema water
and feces and it appeared as though he had been lying in this for hours.

Another day | asked that a urine sample be collected and sent to the lab because my
husband had a history of urinary tract infections. The sample was secured and
remained on the shelf behind the head nurse’s desk for two days. Of course, by that
time the sample was useless and was never sent. | found this out in the course of the
investigation after my husband's death.

During the period of time my husband was in this facility, | called the doctor to whom he
was assigned twice and went to his office on two different occasions to complain about
the lack of care he was receiving and how he was obviously losing weight. (His regular
physician did not practice in this area of the county so we had to accept the doctor
assigned by the facility).

| never succeeded in either seeing or talking with the doctor until my husband became
so alarmingly ill that | called frantically one morning and demanded that he be placed in
a hospital. Twelve hours later he was finally admitted to the hospital. Due to severe
dehydration his kidneys were failing and he had lost the ability to swallow so a feeding
tube had to be inserted into his abdomen.

While Mr. Curzon was still at the nursing home, a representative of the California State
Board of Licensing took me aside one day and asked if | was satisfied with the quality
of care in this facility. She said she had been investigating and checking on this facility
for several years and that they had been cited and fined many, many times. She also
told me the location of the office which keeps a record, available to the public, of
citations and fines levied against all nursing and convalescent homes.

1 told her my whole family was indeed unhappy with the care and that | would go to look

at those records. The records | saw indicated that this particular facility had been cited
and fined innumerable times. The policy appeared to be: pay the fine, hire more

2-
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personnel, receive an O.K. from the state investigators, and then immediately reduce
the number of staff to the former level-—-a level of totally inadequate care. This
happened over and over again. The records on file at the state licensing bureau
indicated this facility has received citations and been fined so many times over a period
of years it is shocking. ’

When my husband’s condition was finally stabilized, after ten days in the hospital, |
found another convalescent home which had a bed available for a Medical/Medicare-
funded patient. The care he received in this facility was so compassionate and
professional that | firmly believe my husband would have lived longer and certainly

- would never. have suffered.the agony he did if | had been able to place him there at the
outset.

Because convalescent/nursing homes can represent large profit margins, some
unscrupulous owners/operators hire too few, often untrained personnel, who are unable
to provide even a minimum of basic care for patients.

Unfortunately, my husband'’s experience is far from unusual. If by giving this testimony
| can assist in reducing or eliminating some of the horrors my husband suffered, and my
family witnessed, then my time and yours will not have been wasted.
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The CHAIRMAN. Were you finished?

Ms. CURZON. Yes.

The CHAIRMAN. I thought maybe the lights bothered you here,
and if you needed more time, I wanted to give it to you. I forgot
to introduce a picture of your deceased husband. His picture is the
Eerson here in the tuxedo. So I want everybody in the audience to

now that this is the loved one of Mrs. Curzon.

Before Ms. Oliva goes ahead, we are going to have Mr. Davis by
. videotape now. So would the staff turn on the videotape.

VIDEOTAPED STATEMENT OF JOHN DAVIS

Mr. Davis. It took about 3 months for them to get it all found
out and do another surgery, and then I started going into one rest
home after another. I went into—[{blank]—for 3 months. I had quite
a bit of therapy, and that did not work out. The care there was ex-
cellent, and they kicked me out when I did not gain enough. Then
I went to a place in Santa Cruz, and that was the worst hell-hole
you ever went into. _

INTERVIEWER. Was it a nursing home, John?

Mr. Davis. It was a nursing home, and it smelled when you
walked in, and it did hit you right in the face all of the way down.
Their main diet was Spanish rice, and the care was absent. You
would lie there for hours if you wanted something, and they would
set your food down, say, “Here is your breakfast,” and go on by,
and about an hour later somebody would come by, say, you are not
hungry, pick up the plate and take it away.

INTERVIEWER. With you never eating?

Mr. Davis. And they never offered to help you or feed you or any-
thing else. They never gave you a bath. They would come in and
say there is not any hot water today, and I would say, “Well, try
turning it on. We will use the cold.” That is about the way it went
all the time I was there for 2 months.

I went into the VA for 3 months, and that was the best place I
have ever been. The care was good, the food was good, and your
doctors cared. If you did not get the attention, they were right on
it.

Then they sent me to—[blank]l—and that was a pig-pen-and-a-
half. There was two other guys in that room when I came in. One
of them was covered with bedsores and had been there for 9 years,
neglect, and filth, and the other one would get up and pee on the
floor and do the continuous diarrhea all the time, and it was not
cleaned up much.

I was there about 3 months, and I went back to the VA until No-
vember 1990, and in 1990 I went to—{blankl}—convalescent home
in—[blank]—and that was an eye-opener. They would never come
and get you up. If you rang a bell and had to go to the bathroom,
they would just leave you there until you went, and then maybe
they would clean you up in an hour or two, or maybe they would
do it after lunch. The food was the worst of anyplace, and the only
way I survived was Elizabeth and her friends brought me nuts, and
graham crackers, and Fig Newtons, and stuff like that, that I
sometimes shared with the other two.

I was covered at the end of the time from my neck down with
scabies. They would not put anything on it. I got out with Liz one
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day and went to the VA and got the medicine. of Kwell to put on
it. They gave us a big bottle. They would not even put it on because
their doctors had not prescribed it. Elizabeth and one of the attend-
ants helped her, and they put that stuff on me.

A few days after that I left that drastic—oh, they let Tommy
choke to death. :

INTERVIEWER. Who was Tommy?

Mr. Davis. He was a guy in the room at—[blank]—and he used
to lay bricks on the freeway, and he had a problem of choking if
he was too flat when he ate. And they moved him into a room by
himself and just let him choke to death because I always hollered
loud enough that somebody would come and do something about it.

INTERVIEWER. When he was choking, you mean you would get
some help in there for him when he was choking?

Mr. Davis. Yeah. And I told his wife, and she did not, she said,
“Ah, they would not do anything like that.” Well, the next day he
was dead, and that proved I was right.

A few days later Liz got me out of there.

INTERVIEWER. While you were in that nursing home, or while you
were in the two nursing homes that you spoke about, what kind
of treatment did the elderly and the disabled in there get, besides
you? What kind of treatment was being given?

Mr. Davis. All of them got about the same amount of care—lack
of it, I should say.

INTERVIEWER. What about staffing, how was the staffing there?

Mr. Davis. Well, the staff was under. A lot of them could not
even speak English, did not understand what they were told to do,
and by the time you got one of them so they could handle you, they
would send them someplace else and give them about ten patients,
and you would start in trying to get another one to help you.

INTERVIEWER. When the patients came in there, the older people
came in there, they were walking most of them or——

Mr. Davis. Some of them.

INTERVIEWER [continuing]. Some of them, and——

Mr. Davis. But a lot of them are in wheelchairs.

INTERVIEWER. How long did it take before you started seeing de-
terioration set in on them?

Mr. Davis. Well, not very long because pretty soon they could not
get out of bed.

INTERVIEWER. What kind of help did you get in your complaints
to the State, and were you aware when the State was coming in?
Did you know?

Mr. Davis. You would know half-a-day ahead of time. Everybody
would go to work about 6 o’clock in the morning cleaning up, mop-
ping, polishing the hallways, and everybody they could get a bath
that day, and it really would not stink because they would open all
the windows and air the place out.

INTERVIEWER. And so you feel like there was prior notification of
their inspections. . .

Mr. Davis. Oh, yes. And when I filed that one complaint with the
ombudsman, the manager came in there and raved and ranted at
me for about a half-an-hour.

Ilgl;ERVIEWER. Were you intimidated by this? Did you feel threat-
ened?
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Mr. Davis. No. I hollered louder than she did.

INTERVIEWER. Good for you. Good for you.

Mr. Davis. I was in a total of three of these nursing homes in
California, and every one of them were pig pens most of the time,
and the only time that they ever got cleaned up and you got any
care was if they knew ahead of time that somebody was coming,
like on holiday, they would give you a halfway decent meat, meal.
The rest of the time they did not care whether you got fed or not.
The food could be cold, and if you did not get any or you could not
reach it, that is your hard luck.

ELIZABETH MEANS. And one time we looked in the bathroom, and
there was his toothbrush on t,o? of the raﬁ that they had used on
his bottom. So you just, even if you are there every day, you just
cannot monitor all of the things that go on that can be life-threat-
ening for someone who—well, he is in his right mind. If he were
not, ess it would not make any difference, but he knew all of
these thing were happening. It was terribly frustrating.

Mr. Davis. And just hopeless. You get that hopeless feeling, and
you just about give up.

[End of Videotape.]

The CHAIRMAN. I want to thank Mr. Davis for participating long
distance the way he has for our hearing. Obviously, the members
will not be able to ask him any questions, but we appreciate very
much his participation.

Ms. Oliva.

STATEMENT OF LESLIE OLIVA, WHITTIER, CA

Ms. OLIVA. Senator Grassley, I thank you for inviting me to tes-
tify at today’s hearing and to share my family’s experience with the
quality of care in the California nursing homes.

Being able to share our story, so that it might help someone else,
is part of mine and my family’s healing process. My name is Leslie
Oliva, and I live in ngttier, CA, with my family. I have been mar-
ried for over 18 years. I have two daughters, and two sons, and five

andchildren. I come from a family of seven, and I am the third-

orn child. I work full-time as an inside sales representative for the
aerospace industry. i

My mother passed away in March 1998 after having Hunting-
ton’s Corea disease for approximately 13 years. She was 56 years
old when she passed away. As you view the pictures I have taken
of my mother at the nursing homes, you can tell she has experi-
enced beatings, malnutrition, dehydration and neglect. It was a
very awful experience that we all suffered.

I was my mother’s caregiver, and I know how physical and emo-
tional my mother’s illness has taken a toll on my life, as well as
the lives of our family.

In April 1995, my mother was placed in Nursing Home No. 1.
During the 6 months while she was at Nursing Home No. 1, she
starteg experiencing heavy bruising. Bed sores had started early in
July. One day, while changing my mother’s clothes, my mother
started compf;ining of awful pain in her lower bottom area. I
looked at it, and I was surprised to see the terrible wound she had
had on her lower bottom. It had a very bad, foul smell, and I called
in the nurse.



22

The head nurse came in, and she told me my mother had fallen
from the bed and broke her pelvic bone, and that a small bed sore
had developed. It was my first notification of this, and it was not
a very small wound. :

I asked the nurse to give my mother some juice and some other
items for her to have that she was missing—

The CHAIRMAN. You take your time, Ms. Oliva. If you need some
time to get your composure, just take whatever time you need.

Ms. Ouiva. During the time my mother had been at Nursing
Home No. 1, she was showing up with very bad bruising. Her bod
weight was dropping. She was always begging for water and food.
She always seemed to be dying of thirst.

The times that I had come to visit my mother I was always
bringing her food, juices, and other items that she was neglecting,
that the nursing home was not providing, and taking from her.

I noticed her bed sores were getting worse, so I took pictures. I
asked the head nurse if the doctors had come to see her. They said
my mother sees him only once a month and they had told me that
during his visits she was really not being examined.

In regards to the bed sores that originally occurred at Nursin
Home No. 1, my mother should have never had bed sores or shoul
have suffered like she did. The bed sores got so bad that it ate into
her back tailbone. She ended up having a bone-scrape surgery. She
was in surgery for about 42 hours, but the infection kept getting
worse. The last nursing home did not put my mother into isolation.

After being hospitalized for 2%2 weeks, my mother was sent to
Nursing Home No. 3, which she had lived there for 2%2 months be-
fore she passed away.

While at Nursing Home No. 3, I requested bumper pads for her.
. I visited her every day after work up until February 5, when I was
paged by a male nurse and told me my mom was sent to Riverside
General Hospital (RGH) due to a low blood count and that I should
not worry. I then went to RGH and found out that-my mom had
gotten a terrible ulcer from the bed sores. They asked if she could
have a feeding tube, since her weight had dropped. The surgeon as-
sured me at that moment that my mom wouldp ge fine.

After the surgery, they sent her back to Nursing Home No. 3.
Marlene from Nursing Home No. 3 called me and apologized for not
placing my mother in isolation. This was about the middle of Feb-
ruary 1998. Later, Marlene called me at work again and said,
“Your mom pulled out the feeding tube,” and had told me not to
worry. She had told me that the doctors were on the way to put
the feeding tube back in.

She must have called me on a Wednesday. I went to see my
mother and checked her feeding tube. It was completely gone. The
only thing that was there was a large band-aid. I asked my mom
if she was in any pain, and she had said yes. I asked my mother
if she had pulled out the feeding tube ang she replied with, no. I
then groomed my mother and cleaned her up, and I stayed with
her for about 2%z hours. She was still not in isolation.

A week had went by, so I went by, and I had noticed that the
feeding tube was back in- my mother. On March 30, 1998, at about
10:15 a.m., Marlene from Nursing Home No. 3 had called me and
she said, “Your mother choked on food, and she is getting oxygen
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by the paramedics.” She asked me not to worry. She had told me
and assured me that everything was OK. I asked Marlene if my
mother had passed away or if she died. She replied with, no.

I asked her how she could have choked when she had a feeding
tube. There was no logical explanation. I asked Marlene what was
my mother doing with food when she had a feeding tube. While
going to Palm Terrace, they assured me that my mother was OK,
and once I reached the last nursing home, they had told me that
tl_a:la paramedics had taken my mother down to the Kaiser River-
side.

Once on arrival, I met with the doctor, and he had told me that
my mother had passed away. I asked him how could this have hap-
pened when I was just assured that my mother was alive and that
she wasn’t dead? While waiting for my family, I started to inves-
tigate my mother’s body. I noticed scratches along her chest, where
the tube was, and her chest was really inflamed. Her right thumb-
nail was ripped off, completely off, and her eye was gray. Appar-
ently, she went blind.

The feeding tube was up in the chest toward the rib cage. The
last time my family and I had saw the tube, it was in a totally dif-
ferent place, closer to the stomach.

On March 31, my husband I went to Nursing Home No. 3. I
asked how my mother had passed away and how come she was
choking on food when she had a feeding tube. The administrator
could not answer me. The administrator said to me that she was
sorry about my mother. I asked her for my mother’s records and
asked her who changed the feeding tube.

The administrator said that they had, and the nursing staff and
the helpers. She had told me, “As you know, Leslie, your mother
pulled the tube out.” I told her when I came to see my mother the
feeding tube was completely gone. The administrator said, “You are
right, but we had put it back in,” so what was I trying to get to?
They had told me that my mother did it and did not need to be
hospitalized, and that was medical procedures, and that they had
a trained staff to handle any medical procedure.

I then asked for my mother’s records. The administrator would
not give me the records. She had asked me to leave and to come
back in a couple of days. I had told them that I was going to stay
until the records were all made copies of. She had then had an as-
sistant bring the records out. They started making copies. The ad-
ministrator had ﬁulled out three to four pages. She had told me
and advised me that the pages that were pulled out did not pertain
to my mother.

I asked who was there when my mother was dying, and she said
she was. At about 7:15 a.m. she had told me she saw my mother
and she looked fine. About 8:30 a.m. she said, “Your mother looked
hlapp):’, but she was cold, and she was tired, and she wanted to
sleep.

Then the administrator stopped. She said nothing. I asked where
did my mother get the food? How could she have choked on the
food when she supposedly had a feeding tube and why did you and
your staff tell me my mother was OK and still alive?

The administrator asked why I was asking so many questions,
and I said my family needs to know the truth.
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In regard to the bed sores, bed sores that originally occurred at
Nursing Home No. 1, my mother should never have had these
sores, nor should she have ever suffered like she did. The bed sores
got so bad that it ate into her back pelvic bone.

I think Congress and the President need to work on safer nurs-
ing homes for our parents. We, the people from the State of Califor-
nia, are not safe. As we get older, our lives depend on caregivers,
doctors, nursing facilities. Our lives and the lives of our parents are
precious, and I am asking you, Congress, and the President to stop
and see the ugly abuse, the neglect, the malnutrition that our fami-
lies, our parents, our mothers, and our fathers of the Nation are
experiencing, and I ask that you please stop and look and get a lot
more involved. Our parents, our families, and our future genera-
tions do not need to suffer this way.

The nursing facilities are stealing our-hard-working money and -
are not providing the right care-giving to.our families. I think, and
I believe'in my heart and the hearts of the nation, that our families
should have tKe same equal rights. Abuse towards our parents and
our elderly should be treated the same way that child abuse is.

Thank you.

[The prepared statement of Ms. Oliva follows:]
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Testimony of Leslie Oliva
For Maria Elena Espinoza
Whittier, California

Betrayal: The quality of Care in California Nursing Homes
Hearing before the United States Senate Special Committee on Aging

Senator Grassley, Chairman of the Committee - Thank you for inviting me to testify at today's
hearing and to share my family's experience with the quality of care in California nursing homes.
Thank you for your patience.

Being able to share our story, so that it might help someone else, is part of my and my family's
healing process.

My name is Leslie Ann Oliva. I live in Whittier, California with my family. I have been married
for 18 years. I have two daughters and two sons and five grandchildren - we are a family of seven
children, I am the third born child. 1 work full-time as a sales account executive for Aerospace
Government Contracts.

My mother passed away in Mach of 1998 after having Huntingtons Corea Disease for approximately
13 years. She was 56 years old when she passed away. Huntingtons Corea Disease is an inherited
degenerative brain disease. A disease of both mind and body. Huntingtons usually progresses over
a 10 to 25 year period. Each child of an Hd-affected parent has a 50% chance of inheriting the
disorder and is said to be “at risk.”

The characteristics and symptoms are difficulty in swallowing, personality changes, depression,
mood swings, unsteady gait, involuntary movements, slurred speech, impaired judgment, intoxicated
appearance and short-term memory deficit.

As you view the pictures I have taken of my mother, you can tell she experienced beating,
malnutrition, dehydration and neglect. It was an awful experience that we all suffered. I was my
mother's care giver and I know how physical and emotional my mother's illness has taken a toll on
my life, as well as my children's lives. 1 feel that I too have been a victim of my mother's illness,
being the primary care giver. It was a very stressful job and sometimes I became physically unable
to continue the care giving. My mother was married for 10 years to my father.

My mother raised seven children and worked full-time and attended Fullerton College. She later
obtained a B.A. degree in Machinery. She was very active in sports, loved to camp in the Sequoias,
and we spent a lot of time at the beach. My mother took very good care of us and I was giving back
the same care to my mother when she was alive. Finally, I was told by doctors she needed to be
placed in a skilled nursing facility.

In April of 1995, my mother was placed in Orangetree Convalescent Center. During the 6 %2 months
while she as at Orangetree Convalescent, she started experiencing heavy bruising. The bed sores
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started in early July. One day while changing my mother's clothes, my mother said she had pain on
her lower bottom area. When I looked at it, I was surprised to see a terrible wound. It had a foul
smell and I called in a nurse. The head nurse that came in and she told me my mother had fallen off
the bed and broke her pelvic bone and that small bed sore had developed. This was my first
notification of this and it was not small.

T asked the nurse to give my mother juice, but she said my mother had enough for the day. The nurse
did mention to me that my mother has not eaten her dinner or lunch, so I left to go buy my mother
some fast food with one quart of cranberry juice. She acted like she was dying of thirst. Usually in
my visits with my mom, she had always seemed to be starving or always begging for water. Each
time I gave her something, she would grab the food or water from me. She could not wait to eat or
drink. I bought some cream for the bed sores. I would clean out the wound. Each time I visited my
mother, she always had a dirty diaper or dirty shirt. Her bed seemed to always smell of ammonia.
My mom always cried to come home. She would hang on my arm like I was her hero.

I noticed her bed sores were getting worse, so I took pictures. 1asked the head nurse if the doctor
had been into see her. They said my mom sees him once a month. I never knew how my mom got
the bed sores. I also noticed her weight kept dropping. Most of the time during the visits, I would
see my mom always in'bed.and her food tray was always at the foot rest, out of her reach. The staff
always said my mom did not like the food. I called the ombudsmen and State Nursing. They came
out to investigate my complaint. The ombudsmen did nothing. After the complaint, the head nurse
came to me while I was feeding my mom and said this is no place for your mother to be. My nurses
can't watch your mother all of the time and feed her, so please take your mother out and place her
in another home. The next day, I called Orangetree admissions office. I told them I would be
changing homes. They asked why and I said because my mom has real ugly sores on her lower
bottom and she got a black eye, plus I should not have to bring extra food and juices. I told them the
food is always at the end of her bed, out of reach. I noticed this with other residents. The
administrator told me just because your mother will not eat, does not mean all of our patients don't
eat.

As time went by, apparently, the wound got worse, the nursing home stated to me, the infection was
gone - while in January 1998, my mom was admitted to River RGH for dehydration. Dr. Chang
called me and asked me if my mom was on full code. Isaid yes. Dr. Chang said that my mom had
developed a 10 x 10 wound and it would not heal. He said my mom was probably bleeding
internally and she had two blood transfusions. Dr. Chang saw no signs of lung infection, but my
mother was holding a fever of 103.2 for the last week. The fever maintained at 104.2 but no lower
than 101.4. She stayed in ICU. Dr. Chang and Dr. Burklgnole knew she had 350cc's of blood. Also,
I had been in contact with Dr. H. Kim. He said my mom kept bleeding. Dr. Kim said he was the
anesthesiologist - he stated don't worry about the surgery, your mother will be fine.

In regards to the bed sores that originally occurred at Orangetree, my mother should have never had
any bed sores or should have suffered like she did. My mother ended up having major surgery. The
bed sores got so bad that it ate into her back tale bone. She ended up having a bone scrape surgery.
She was in surgery of 4 %2 hours but the infection kept getting worse. The last nursing home did not
put my mother into isolation - after being hospitalized for 2 ¥2 weeks, my mother was sent to Palm
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Terrace Nursing Home, which she lived there for almost 2 months. She then passed away.

After leaving Riverside General Hospital ("RGH"), after being treated for the injuries received at
Extended Care, the social worker sent my mother to Palm Terrace in Riverside, 11162 Palm Terrace
Road, Riverside, CA, tel: (909) 687-7330. She was admitted January 10, 1998 and died March 30,
1998.

While at Palm Terrace, I requested bumper pads for her. I visited her everyday after work - up until
February 5™, when I was paged by a male nurse and told my mom was sent to RGH due to a low
blood count and that I should not worry. I then went to RGH and found out that my mom had gotten
a terrible ulcer from the bed sores. She needed immediate surgery and there were only two strong
medications that would save her - I then okayed the surgery. They also asked if she could have a
feeding tube, since her weight had dropped. The surgeon assured me that my mom would be fine,
so I okayed that as well. After the surgery, they sent her back to Palm Terrace, not once did she
have any bruising, but they did not protect her from infection and my mom caught a germ in her
ulcer and in her lower back. Marlene from Palm Terrace called me and apologized for not placing
my mom in isolation - this was about the middle of February 1998. Later Marlene called me at work
again and she said your mom pulled out the feeding tube but don’t wony, the doctor is on the way
to put it back in.

She must have called me on a Wednesday. I went to see my mom Friday and checked her feeding
tube. It was gone. The only thing there was a large band-aid. I asked my mom if it hurt, she said
yes - I asked did you pull your tube out, she said no. I brushed her teeth and cleaned her up. I stayed
with her for 2 %2 hours - she still was not in insolation - and she still had a germ that was very
contagious - a week or so went by and my mom got the feeding tube back.

On March 30, 1998, at 10:15 a.m., Marlene called me and she did not know she was on speaker, |
answered yes, this is Leslie - she said Hi this is Marlene at Palm Terrace, your mom choked on food
and she is getting oxygen by the paramedics - don't worry she's okay. I asked did she die, Marlene
said no. My associate at work, Annette, was standing by listening with me.

We asked how could she choke when she is on a feeding tube. There was no logical explanation.
1 asked Marlene what was my mom doing with food when she has a feeding tube - Marlene said, just
calm down Leslie - I'm sorry. I raced to Palm Terrace. When I got to Palm Terrace, they told me
your mom's okay, they just took her to Kaiser in Riverside. Once arriving to Kaiser in Riverside, the
doctor told me my mom had died at Palm Terrace and he requested an investigation with the
Coroner's office. Two to three hours later, the doctor came in and said, Dr. Sign called the coroners
office and dropped the autopsy. I asked why and the doctor said he didn't know and advised me to
contact the Coroners office in Riverside.

While waiting for my family - | started to investigate my mother’s body. I noticed deep scratches
along her chest - where the tube was, and her chest was really inflamed. Her right thumb nail was
ripped off - completely off and her right eye was gray. Apparently, she went blind in that eye. The
feeding tube was up in the chest (towards the rib cage) the last time my family and I saw the tube it
was in a different place much closer to the stomach.
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On Mach 31%, my husband and I went to Paim Terrace. I asked to speak to the Administrator -
Rhonda Codwell - I was told she was busy - and could not see anyone. I asked where her office was
and found her anyway. Rhonda and I met and I told her who I was - I asked her how my mom died
and how come she choked on food when she had a feeding tube - Rhonda could not answer me.
Rhonda said to me, I am sorry about your mother - I asked her for my mom's records and asked her
who changed her feeding tube - Rhoda said we did, our nursing staff and the helpers - "as you know,
Leslie, your mom pulled the tube out.” I told her when I came to see my mom, the feeding tube was
completely gone. Rhonda said, you're right, but we put it back so what are you trying to get to. I
replied, I thought she was supposed to be sent to a hospital to have that done. Rhonda said "no", we
have a trained staff to handle any medical procedure. I then again asked for my mom's medical
records - Rhonda said, its too late our office staff is leaving and you can come back in a few days,
we will have them ready.

I said no, get them right now. I have all night and I will even help you copy them. Rhonda then had
a staff person from her office come and bring the records. Rhonda looked through them and took
three to four pages out. I asked for those pages, but she said they didn't pertain to my mom. Then
I asked what is the name of the person who changed my mom's feeding tube - she said she didn't
know - I asked who was there when my mom was dying. Rhonda said she was there and at 6:00 am.,
your mother was fine. She thanked us.

She said that, "about 7:15 am, I saw your mom and she looked fine. She said she was hungry and
she wanted something to eat.”

About 8:30 am., your mom looked happy, but she was cold and tired and she wanted to sleep. Then,
Rhonda stopped - she said nothing - I asked where did my mom get the food - how could she choke
on the food when she supposedly had a feeding tube. Why did you guys tell me, my mom was okay
and was still alive? Rhonda asked why are you asking all of these questions - I said my family needs
to hear the truth and I left.

On June 17, 1997, my mother was admitted to Extend Care Nursing Home. In the beginning, it
seemed to be a nice place. My mother was welcomed.

However, starting "August 1997", I noticed my mother's personal items were missing I had
purchased for her four bumper pads, 1 chest bib, 1 diaper net padding for the wheel chair, knee and
elbow pads, a bed cart, 2 blankets, food bibs and cotton. Every item ended up missing. I questioned
the staff, but they knew nothing. I requested that a dentist check my mother's teeth. At each and
every visit we made, I always brushed and cleaned my mom'’s teeth - the dentist never came out to
see her. Her teeth started looking bad during her stay at Extended Care.

In "September 1997", a nurse was in my mother's room reviewing her chart. My husband and I
walked in and the nurse looked at me and left - she came in her room several times - then she said
to me “do you remember me Leslie?" It seemed funny that she knew my name. I replied "no." The
nurse told me, I am the nurse who took care of your mother while she was at Orangetree
Convalescent. While, at that point, I forgot that I had caught this woman yelling at my mother while
she was at Orangetree, (please see notes on Orangetree, Nursing Home #1)




Starting at the end of September, my mom began getting bruises on her legs, (the size of quarters).
In October 1997, the bruises got bigger, up and down her legs and arms - I told the nurse in charge
that [ wanted to know where she got the bruises from - they told me from her bed. So I bought more
bumper pads for the rails. I also made cushion hand restraints. The hand restraints were long
enough to turn right or left while in bed - but not long enough to hit herself. They told me my mom
was hitting herself, but we saw no evidence of this. I contacted the doctor, he told me the nurses
were complaining that my mom was always yelling and screaming and she was getting out of bed
and falling. I told her doctors "that was impossible. During my mother's stay at home with us she
never did such a thing." I requested that my mom have different nurses. Towards the end of October
to early November 1997, my mom developed bed sores. I requested a special mattress. Iagain asked
that a dentist come to see my mom I never got a reply. In the middle of November, while I was
visiting my mom, a nurse stopped me at the door. She said your mom fell and hit her head - but she
is okay. We took her to RGH Riverside and had x-rays taken. I then went to see my mom - she had
a long black bruise on her right side of her face.

The bruise was very black and extended from her temple, across her nose down to her lips and across
her ear. She had a smashed lip on the left lower side - she had bruises on her back some 8 -10 inches
in diameter. I called the ombudsmen to do an investigation. They told me that there was nothing
to worry about - implied it was okay if my mother fell and again did nothing. In December 1997,
both her eyes were so black and blue, it was just awful. I started getting-phone calls at work from
Extended Care. The nurse in charge told me that they no longer wanted to care for my mom and said
to pick her up or they were going to do a 5150 on her. (5150 s restraints - injections to slow down
the person more or less, tie up the person in a straight jacket which they did do and carry them off
to mental health to be evaluated). I then called my mother's doctor and told him what the nurses told
me. He said the nurses were not authorized to do such a thing and he was going to take care of it.
Later that day another nurse called me at home and stated that I better get my mom or else. I said
or else what. She replied I am going to do a 5150. I told her that I spoke to the doctor and he told
me that she could not do that. I asked why were they doing this - the nurse told me my mother was
"lashing out” at them - jumping out of bed and falling, going outside and running from them. They
said she tried to hide from them. She then said that the nurses all agreed to NOT CARE FOR HER
any longer. After that, my mom's doctor called me and said I had less than two weeks to place her
elsewhere. He also said my mom was not stable and she needed mental heaith - and that she
probably did not have Huntington's. He said it was more a mental disorder and he then gave her
more medication than she needed.

When I went to Extended Care, my mom was like a zombie. She could not talk, blink or move - she
had bruises everywhere. They told me at the facility, that it was my mom's fault even though her
bumper pads were again missing. They told me that they had sent her to ER to check to see if any
concussions to her head had occurred. The following day, my brother Rico and his wife Valerie met
me at the facility. I called the paramedics - my mom's eyes were so blackened. Anyhow, when the
paramedics came out, I told them my thoughts and the lady who was the ambulance driver started
to question the head nurse. She asked why wasn't this women brought into the emergency room
earlier. They said she was there but when I asked for my mom's medical records to prove this, they
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would not give them to me. We then took my mom to Preview Hospital in Riverside and had her
evaluated. My mom was dehydrated and then they gave her a CATSCAN - Preview released her
back to Extended Care.

I called the social workers at Preview Hospital - they told me that since my mom was a resident of
Extended Care she had to go back until Extended Care released her to another home. Meanwhile,
I called the administrator at Extended Care asking him questions like:

1.

2.

Where did my mom get those black eyes. Reply: I don't know.

My mom'’s eyes were so swollen she has blood dripping from the corners. Reply: She
must of fell from the bed.

How did my mom fall from the bed when she has bed rails? Reply: She must have
jumped over them.

How could she jump? She has no balance. Reply: [ don't know.

My mom has very large bruises on the inside of her upper legs - close to her vagina,
what happened? Reply: While jumping over the rails, she must of got stuck horse
style.

My mom's eyelids are so swollen and thick filled with blood, how could she have
fallen so hard to hit both eyes? Reply: She had to hit the corner of a table.

Where did my mom's special equipment go, the bed pads, bibs, diapers, etc? Reply:
I'll check with the staff.

If my mom really fell from the bed, why didn't you make a medical report? Why was
she not sent to ER each time? Reply: We did call you, but you were not home!

Well that is funny, I have voicemail at home and on my pager. There were no
messages at all. Who left or called, let's ask them? Reply: well, I have to check into
that.

How can one single person fall from bed so many time? How could she even hide
from your staff? Nothing was in full detail or even explained to me what really was
going on. Reply: Mrs. Oliva, I think I was nice enough to answer your questions. I
need to leave now, goodbye.

My mom went back to Extend Care — this was just before Christmas — the same day, she got there,
a nurse called me and left a message with my daughter. The nurse told (Marie) my daughter, tell
your mom she has 12 hours to take her mom out or we will do a 5150 on her. My daughter got upset
and paged me. I contacted Extended Care and the nurse told me your mom fell real hard. I told her
to have my mom'’s doctor call me. I then called the ombudsmen and the State Licensing.
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On Christmas Eve we took her gifts and food to eat. She was just sitting there looking helpless. I
told my mom to get up, but there was no reply. I just so happened to have my camcorder running.
My husband was recording, my mom's bruises looked like they were gone, but my mom would not
sit up - she acted lifeless.

We got to Extended Care at 6:20 p.m. I kept on encouraging her to getup . We even took my mom
for a drive to see the Christmas lights. We took her to eat and went to a Church. We then took her
back to the nursing home. We left at 3:45 a.m. Christmas day. I came back with our grandchildren
and some pictures. My mom looked like a zombie. I asked what they gave her, and the nurse said
medication. Iknew it must have been real strong because my mom could not move, she just stared
straight ahead without blinking for one hour. I called her doctor and he said it was normal. I kept
questioning the nurses, but got no reply. Just after Christmas about December 28th/29th, I dropped
in to see my mom. She could not see through her eyes. There was blood dripping from her right
comer eye. There was big bruise across her forehead, a large bruise on top of her head, on her chin
and lip were bruised and the inside of her lip was all cut up.

Both her lower and bottom teeth were loose. Her shoulders were bruised from front to back. Her
hips in front and back and inside thighs close to her vagina were very blackened, knees, feet and legs
were bruised, and her toenails were torn down, tip of toes were cut up real badly - it just goes on -
her’eyelids were so swollen that they stuck out 1 % inches. All they said was to have her moved.
Anyone could see that these injuries could not have come from a fall or have been caused by my

- mom herself. The nurse told me again she was going to do a 5150. Ileft and called several lawyers.
1 called the State Nursing. Once I left Extended Care, the nurses called my home saying "get your
grandmother out of here or else she will keep falling.”

Dr. Summerwin at Extended Care also left me a voicemail. He said your mother needs to be
evaluated. She is severely depressed, she needs to go to mental health to be treated.

Meanwhile, I contacted a mental office in Riverside. I spoke to a social worker there before I could
say anything, she said "Leslie, why is Dr. Summerwin sending your mother here." I told her I don't
want her admitted because she has Huntington's, not mental disorders. The social worker said, your

_right, your mother does not belong here or a nursing home. The second social worker said the doctor
faxed over my conservatorship papers without my knowledge. I told the social worker not to do
anything, just hold off. I am going back to Extended Care. Also, I am calling a lawyer - when I got
to Extended Care, they took out my mom's bed. She was on the floor on a mattress.

I picked my mom up and put her in a wheel chair. The administrator had one of his nurses go with
me and my husband to mental health. We met with Lynn Slaughter (909) 358-4647 and Dr. Drew
did an evaluation and sent my mom to RGH - Riverside County Hospital. Dr. Drew also requested
that State Licensing Nurses investigate Extended Care. My mom was hospitalized from January 5,
1998 to January 15, 1998. We have not been advised of the investigation.

I think Congress and the President need to work on safer nursing homes for our parents. We, the
people for the State of California, are not safe as we get older. Our lives depend on care givers,
doctors and nursing facilities. Our lives and the lives of our parents are precious. I am asking you,
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Congress and the President to stop and see the ugly abuse that our parents are getting. Those nursing
facilities are stealing our hard working money and not providing the right care giving to our families.
I think our parents should have the same equal rights. Our parents should be treated the same as we
treat child abuse.

Sincerely,
Leslie Oliva
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The CHAIRMAN. Obviously, your testimony, not only is very valu-
able to our-consideration of this issue; but very moving as well. We
are thankful you would come, but sorry to-ask you to go through

‘this experience again as you describe it to us. Thank you for doing

that.

We would like to ask questions now of each of you. I will start.
I am going to start with you,. Ms. Curzon. When you noticed your
husband’s deteriorating.health, you indicated that you called his
doctor twice and went to his office twice to alert him to your hus-
band’s-conditions. What, if any, response did you get from the doc-

- tor?. And did you see your husband before your husband was trans-

ferred to the hospital?
Ms. CurzoN. I will start with the last first. I did not see him,

-and when he had arrived at the hospital, none of the nursing home

people told the .hospital people that he had any relatives. So, fi-
nally, I found out lots of hours later, the next day, I could go up
and see him,

The doctor’s office had a liaison person that supposedly took care
of the nursing home business, complaints, whatever. This person
talked to me, but not the doctor, and after that they started giving
him pureed food.

The CHAIRMAN. Did you discuss your concerns about your hus-

%e nursing staff, and were they responsive
to your concerns about his condition?

Ms. CURzON. They knew that I was very unhappy. I discussed it
with the head nurse. I discussed it with the administrator of this
nursing home. But somehow nothing seemed to ever change. I also
had to take water to him. They never—he could not see well
enough, so he should have been served water, but he was not.

The CHAIRMAN. Well, you, obviously, did what most people
should do for relatives and friends who are in a nursing home. Ob-
viously, you were there concerned about him, and showing that
concern, and being observant, and that is something more relatives
an(;l friends should do, I think, as a result of what we are hearing
today.

Did you ever have an occasion on your many visits to observe or
to feed your husband?

Ms. CURZON. Yes, I did.

The CHAIRMAN. Was he hungry and thirsty?

Ms. CURzoN. He was hungry. This was before his mouth got so
sore. Due to his losing weight, his mouth shrunk, his teeth did not
fit, and so his mouth developed these canker sores. Therefore, he
could not eat. Then that also led to the pureed food. But I was
there to—I stayed through noon hour every day, so that I could
help him have food.

The CHAIRMAN. Did he want to eat?

Ms. CURZON. Oh, in the beginning, he was very hungry. When
he went there, he had a good appetite, but due to the lack of hydra-
tion, and his mouth being so sore, he lost his appetite.

The CHAIRMAN. What were his eating habits like during the time
that you cared for him at home, and it is my understanding you
took care of him for several years at home before he went to the
hospital.
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Ms. CurzoN. Yes, I did, and he had a marvelous appetite. Actu-
ally, food was the only pleasure one has at this stage, and he really
enjoyed his food.

The CHAIRMAN. You mentioned your interaction with a state sur-
veyor for the Board of Licensing, and she pointed out to you that
the facility Survey and Inspection Reports were available for your
review. After reviewing these records, you said that you identified
a pattern of deficiencies. Can you explain more about what
found out from your review ofy the deficiency records and what
showed up as a pattern to you.

Ms. CURZON. Well, the pattern was so evident in that they had
been fined and cited, and then would rectify it, pay the fine, hire
a few people, pass the inspection, and the people they did hire
were, for the most part, untrained. They were probably paid mini-
mum wage.

The CHAIRMAN. Looking back, do you wish that you would have
known about the availability of these records earlier; in other
words, do you think the deficiency records are really valuable to a
famlly who is looking for a facility?

Ms. CURZON. Absolutely.

The CHAIRMAN. Do you happen to know if the facility received
ﬁnyddeﬁclencles due to the quality of care delivered to your hus-

an

Ms. CurzoN. I have not that knowledge; but the” place closed due
to the suit I brought.

The CHAIRMAN. Did you know that it is required for recent sur-
vey information to be readily available to the public and be avail-
able at the facility?

Ms. CURZON. I learned that after he was in this partlcular nurs-
ing home, that those records must be posted near the front door,
so that all people can come and read them.

The CHAIRMAN. Ms. Oliva, I am struck by your description of
your mother crying to you and begging you for help. You have said
how shocked you were to find her hungry and thirsty when you vis-
ited her. How long had she been in the nursing home when you
started finding her in the condition? Was it days, months, or
weeks?

Ms. OLIVA. Within months.

The CHAIRMAN. Do you feel that the staff was properly trained
in areas such as mealtime activities and cleaning pressure sores?

Ms. OLIvA. No.

The CHAIRMAN. Did you ever observe an aide helping your moth-
er by turning her or repositioning her in a chair or bed as to pre-
vent pressure sores?

Ms. OLva. I had always, on my visits with my mother, asked
when was the last time she had been changed, turned, sat up, put
in a wheelchair, and nobody could give me an actual answer. 1
would ask for help, and it would take just a nurse, a candy striper,
up to 45 minutes, after me pacing up and down the hallways and
asking for someone to come and help us.

The CHAIRMAN. When you contacted the ombudsman with your
concerns about your mot?"lers condition, how did the ombudsman
handle your concerns, and could you give us something about your
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conversation with him, what it was like, and did he or she come
out to visit your mother?

.Ms. OLIvA. When I contacted them, she sounded very, very con-
cerned. But during the -conversation, as it got more in-depth, as I
explained to them, the heavy ‘bruising that my mother was receiv-
ing, and that I felt that she was being severely abused. She was
starving for water and food. They had told me that it was out of
their hands,-and they referred me to the State Licensing. An inves-
tigation had taken.place at least, say, more than three times. I
have never had-anybody contact me back until a doctor at another
facility—medical facility—started and did a request for an inves-
tigation. :

g‘he CHAIRMAN. Did the ombudsman come out to visit your moth-
er? .

Ms. OLIvA. They told me they had gone out, and there was no
need for me to worry; that my mother had fallen, and it seemed
to them that she was in fair condition. When I explained to them
how can they point out her condition when she had so many bruis-
ing up and down the body, and loose teeth, she told me she could
not answer that. She referred me then, again, to the State Licens-
ing.

‘The CHAIRMAN. Senator Breaux.

Senator BREAUX. I would like to also join the chairman in saying
thanks to each one of you for sharing this very difficult experience,
not only with the Congress, but with all of the entire country.

I think, as terrible an experience that you have had, I think that
you can know that by sharing that information with others, per-
haps, others will not have to go through the same difficult time
that both of you have experienced, and I think that we thank you
very much for giving us this information.

I would also say, again, that the majority of nursing homes pro-
vide quality care. People can be assured that the people in those
facilities are getting quality treatment and attention. But as long
as there are. a few that are not, then we have a problem, and that
is why we are here today because the good nursing home facilities
are indirectly hurt by the few that are bad.

I am impressed by two things that I think we are starting to find
out; that, first, there is a -need for adequate random inspections
and, second, there must be a mechanism for making that-informa-
tion available to people -when they select a nursing home. There is
a Federal requirement .that.results of these. inspections, I under-
stand, be :posted, but I dare say that it is difficult to find where
they are posted, in most cases. _

I am struck by the fact that we inspect machinery more than we
- inspect people. If you inspect a nursing home once a year, I wonder
what it would be like if we inspected an airplane only once a year,
or every several hours, like we do.

I am impressed by the fact that we can find more information by
-reading Consumer Reports on lawn mowers, and air conditioners,
and sewing machines than we can find on facilities that treat peo-
ple, and that has to change.

‘So'I think that the chairman has covered the problems that you
have experienced very adequately. It is now up to us to see what
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additional laws need to be written and enforced to make sure it
does not happen again.

I guess the only question I have to each one of you, when you
found that there were problems, was there any place that you could
go to, to say, “They are not treating my husband, they are not
treating my mother properly. Do something”? Was t%ere any
place—is there not an ombudsman in California, the person that is
supposed to be with the Department of Aging that is supposed to
say, hey, come to me, and I will tell you how to fix this problem?
Was there anybody?

Ms. CUrzoON. Not to my knowledge.

Ms. OLivA. Uh-uh.

Senator BREAUX. How about you, Ms. Oliva? Is it Oliva?

Ms. OLIVA. Oliva.

Senator BREAUX. Was there any place? I mean, when you signed
up to bring your mother there, did they give you anything that
said, “Here is our certification. Here is how we have done over the
past several years. If you have complaints, bring them here”? Did
you get anything like that? :

Ms. OLIVA. No.

Ms. CURZON. I understand there should be, but there was not in
my case.

Senator BREAUX. You know we have that all available for so
many things around here. Like I said, you can go pick up Con-
sumer Reports and read all kinds of information on a bicycle, but
you cannot get the same type of information on a nursing home.

I think that is the problem, and when something goes wrong, you
have to have someplace where you can go.

Ms. CURZON. That is right.

Senator BREAUX. I do not think you had that here.

Ms. CURZON. Some Court of Appeals.

Senator BREAUX. You mentioned a litigation, which I take it you
are involved in.

Ms. CURZON. Yes.

Senator BREAUX. Ms. Oliva, are you involved? _

Ms. CURZON. The litigation in my suit is over, and it was settled
out of court.

Senator BREAUX. Well, you see, we are talking about this Patient
Bill of Rights, and we are talking about the question of giving peo-
ple the right to sue, and that may be appropriate and proper, but
generally it is after the fact.

Ms. CURZON. Yes.

Senator BREAUX. I mean, the patient is deceased.

Ms. CURZON. That is right.

Senator BREAUX. The treatment was denied, and we are saying,
well, you can go to Federal court. Well, in 5 years you may have
some resolution, which is far too late. There has got to be some-
thing that occurs more quickly to remedy the problem, not just to
give you a settlement after it is over.

Ms. CurzoN. Right. That is right.

Senator BREAUX. Because money can never replace people.

Ms. CUrzoN. Uh-uh.

Senator BREAUX. Well, I thank you very, very much. Your testi-
mony has been very, very helpful, and we appreciate it.
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Ms. CURZON. There was one point I would like to make, which
I found out afterwards from people who had worked in nursing
homes, and they told me that it is the policy to give better treat-
ment to those who are able to pay rather than those who are under
a Medicare/MediCal.

Senator BREAUX. That is a point, and I thank you for bringing
it up because I had made a note to ask you. I wrote the same note.
I will tell you, you ought to be in the Senate.

Is there a different care for patients who are not on Medicaid?
And you think that, in your experience, there has been.

Ms. CurzoN. That was my understanding from people who have
worked in these and had administrative jobs, too. So that is a very
sad thing.

Senator BREAUX. Yes, because that chart up there shows you
where the money is coming from. Thirteen percent for nursing
home care comes from Medicare, and 38 percent comes from the
State Medicaid Program, which, unfortunately, is a statement
about how we operate because we force people to spend all of their
money, so they can become poor, so we can take care of them,
which is ridiculous.

But, if you combine Medicare and Medicaid, and you have got 51
percent, a majority of the people in this country, are in nursing
home care being paid for by a government program, by a combina-
tion of Federal and State. The quality of the care should not de-
pend on who is paying the bill.

Thank you very much.

Ms. CURZON. You are welcome.

The CHAIRMAN. Senator Kohl.

Senator KoHL. Thank you, Mr. Chairman. Like all of us, I would
like to thank you for coming here today and talking to us about
your situations, the things that occurred to you and your families
because it helps all of us and helps everybody across America, so
you are to be commended, and we express our gratitude to you.

If you had to tell us one thing that we need to do to see to it
that we do not have repetitions of what occurred to you, one thing
that we need to do, what would you tell us that we need to do, Ms.
Curzon and Ms. Oliva? Ms. Curzon.

Ms. CuURzZoN. Perhaps there should be publicity regarding the
status of every nursing home.

Senator KoHL. All right. But is it not true that, as we have heard
today, many nursing homes that are providing inadequate care all
year long pass inspections when they find out that the inspection
day is coming? So they may be providing inadequate care and not
being publicized; is that not true?

Ms. CURZoN. That is true. After they are cited and fined, I do
not know that it is ever made public outside of them posting it in
their particular facility.

Senator KoHL. So when they are cited and fined, we need to pub-
licize that more clearly?

Ms. CURZON. Yes.

Senator KOHL. So that people would not choose that facility.

Ms. CURZON. Absolutely.

Senator KOHL. Ms. Oliva.
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Ms. OLvA. I think that, to keep the eyes and ears more open,
and to see and look into more of the investigations that are occur-
ring in the homes, and once an investigation has been completed,
to let the California nursing homes know that this will not ever
happen again.

enator KOHL. Are you both saying that State and Federal offi-
cials need to do a much better job of inspecting nursing homes ade-
quately and frequently and then publicizing and fining those that
are not performing adequately, so that we really do weed out those
nonperformers?

Ms. OLIVA, Yes.

Ms. CURZON. Yes. And I do believe they are hiring untrained peo-
ple to handle—actually, they call themselves skilled nursing
homes, but if the people that work there are paid possibly a mini-
mum wage and are working just a minimum amount of time, that
is not good.

Senator KoHL. The hiring and training procedures, as well as the
wage rate, needs to be addressed?

Ms. OLIVA. Yes.

Ms. CURZON. Yes.

Senator KoHL. Ms. Oliva.

Ms. OLIVA. I believe that. And what I have heard and seen in
the nursing home, after speaking with one of the nurses there, she
complained and other people had just kind of friendly spoke out
that they were not paid enough, and it made me believe that the
amount of pay that they were receiving is the amount of care that
our parents are getting.

Senator KOHL. So you would agree that if local, State, and Fed-
eral officials did their jobs diligently and well, most of these prob-
lems would be much alieviated.

Ms. CURZON. Yes.

Ms. OLIVA. Yes.

Senator KoHL. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Kohl. Now Senator Burns.

Senator BURNS. Thank you, again, for coming today. I have a
question for Ms. Oliva. What is a 51507

Ms. OLIVA. 5150 is to be restrained they put them in a straight-
jacket form. They hold them to the ground, and then they inject
them with some type of medication that slows down the body.

Senator BURNS. I did not know that, and I noticed that you had
made it part of your testimony.

Ms. OLva. I was called several times at home, that if my mother
was not removed from the home, that they were going to put her
on a 5150, and I called doctors, hospitals during that time that I
was being told that if she was not out of the %aci]ity, they were
going to do that to her; basically, treat her like an animal and haul

er out of the home.

Senator BURNS. I want to follow-up a little bit on a statement
that my good friend from Louisiana pursued a while ago. It just
seems {ike to me, as we debate the Patient’s Bill of Rights and
these new programs that will be debated in the next couple of
weeks here in the Senate, there has to be some way of immediate
internal and external review that one can appeal to at the time
that you think there has been a malpractice or you are in a situa-
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tion which })"ou believe that is intolerable, and that review has to
be done within a certain time of 48 hours or 24 hours or whichever
because this is acute.

So I think there are some provisions that is being called for and
that will be debated in this Congress that I think maybe should be
taken into the area of nursing home regulations also, as we look
at this. But it just sounds like to me that it is very hard to bring
a lawsuit of maltreatment or abuse or negligence, but that is after
the fact. We would like our loved ones to be taken care of. Next
week it does not make a lot of difference. And so it would appear
to me that we need some internal and external appeal mechanism
that you can make your appeal to because you have a situation
that needs attention right now and not tomorrow or the next day.

So thank you very much for your testimony this morning. I think
it has been very worthwhile to us, and maybe working together
with a lot of us, so that we can come up with some kind of an an-
swer for you. We cannot take care of your situation. We are very
s}t:rry about that. But maybe it is not for naught that we learn
things.

Thank you very much, Mr. Chairman.

Ms. CURZON. You are welcome.

Ms. OLIVA. You are welcome.

Senator BREAUX. Mr. Chairman.

The CHAIRMAN. Yes. Please go ahead. -

Senator BREAUX. I just have one comment. We talked about hav-
‘ing adequate information to make wise decisions about where you
want to send someone who may need nursing home care, and some-
times it seems it is difficult to find that information.

I was looking at the Operations Manual, a very complicated doc-
ument of a couple hundred pages, which.is the document that peo-
ple use when they inspect nursing homes, and my staff, actually—

. because they can read the fine print better than I can—noted one
of the sections here, one of the regulations says that, “. . . when
looking at a nursing home, that the inspector shall examine the re-
sults of the most recent survey of the facility that was conducted
by Federal or State surveyors and any plan of correction in effect
with respect to that facility, and that facility must make the re-
sults available for examination in a place readily accessible to resi-
dents and must post a notice of their availability.”

I take it that, in both of your situations, you never were made
aware of that document or ever saw that type of information posted

. anywhere that you .could have read, or was it-there, and you did
-not have the time to read it or—do you get my question?

Ms. CURZON. -Some of the nursing homes I visited, preceding the
one I chose because it had an available bed, had tﬁis document
posted out by the front desk. But then after I learned about this
place and I looked for it, I never found it.

Senator BREAUX. How about you, Ms. Oliva?

Ms. OLIvA. That is correct, same with me.

Senator BREAUX. You did-not see it or you were not aware of it
or did not notice it or it was not there, do you know?

Ms. OLIva. I was not aware of it, and then there was one time
where I had walked in, and it was posted up in the front for maybe
a couple of hours. At that time, I did notice there was a State nurs-
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ing head coming out, and when she had left, an hour after, it was
not posted any more.

Senator BREAUX. They took it down after someone had inspected
the facility?

Ms. OLIva. Yes.

Senator BREAUX. One of the recommendations, I guess, more
than a recommendation, I guess this is being put into effect by the
Administration, says, “They will post individual nursing home sur-
vey results and violation records on the Internet to increase ac-
countability and to flag repeat offenders, as well superior perform-
ers, for both families and the public.”

I take it that you think that would be helpful. Ms. Curzon, I do
not know if you are on the Internet. I am just trying to get on it
now.

Ms. CURZON. Actually, the Internet was not available. But I
think now it is in all phases. Why not? Why not publicize it?

Senator BREAUX. You can do a little comparison shopping.

Ms. CURZON. Right. Exactly.

Senator BREAUX. I think this is a very good idea. Thank you,
again, for your statements.

Mr. Chairman, thank you.

The CHAIRMAN. Thank you very much for your testimony. As dif-
ficult as it is for you to repeat it to us, we appreciate very much
because it is very important that we get this information out and
that we respond accordingly. So I am going to thank you for com-
ing, and we will call the next panel now. Thank you.

Ms. CURZON. You are welcome.

Ms. OLIVA. You are welcome.

The CHAIRMAN. Qur second panel consists of insiders within the
California nursing home industry. They will give us their insight
as to what really goes on inside these nursing homes.

We have with us a former certified nursing aide, a former li-
censed vocational nurse. We have a medical director of a California
nursing home, and a current nurse evaluator for California Survey
and Certification System.

Initially, one of these three witnesses wanted to have her iden-
tity protected and to testify before the committee anonymously. She
now has decided to stand alongside other witnesses and testify
openly before us. The true name of the witness whom we had pre-
‘I.,.ilouflly referred to as Clara B is actually, in real life, Patricia

oyd.

So I would call Kathleen Duncan to the table. She moved to Cali-
fornia in 1993. She worked in a nursing home for about a year as
a certified nursing aide, CNA, as they are referred to. Followin
the appropriate training, she became an activities assistant ang
was later promoted to activities director. Ms. Duncan later went on
to work as a patient advocate and in the admissions office.

She is here to tell us about some of the disturbing things she wit-
nessed while working at a nursing home.

Our second witness, Patricia Lloyd, and I would ask her to come,
worked for 5 years as a licensed vocational nurse in a California
nursing home. Although she is not proud of some of the things she
has seen and done, she felt that someone needed to step forward
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- and tell the truth. She is no longer employed with that nursing
~home or anywhere else in the nursing home industry.

Dr. Kathryn Locatell comes to us from Sacramento, CA, and
-would you -come; please. She. is board certified and licensed in the
State of California and specializes in geriatric medicine. Dr.
Locatell is also a professor at the University of California, Davis,
School of Medicine. Beginning in March 1997 and continuing until
this day, Dr. Locatell has served as a medical director of a nursing
home. gi’le is here today to tell us about her experiences in her ca-
pacity -as director of nursing home.

We will go in the same order that I introduced you, and I thank
each of you for your participation We will do each of your testi-
mony, and then after all three of you have testified we will ask
questions.

STATEMENT OF KATHLEEN DUNCAN, CERTIFIED NURSING AS-
SISTANT, ACTIVITIES DIRECTOR, SOCIAL SERVICES DES-
IGNEE, ADMISSIONS DIRECTOR

Ms. DUNCAN. Thank you, Senator Grassley, and all of you. It is
nice to be invited, and it is nice to finally be heard.

I have worked in a variety of different areas in the skilled nurs-
ing facility, and I do not work there any more, and the reason why
I do not work in skilled nursing any more is because of all of the

- problems. People that care get burnt out, and I cared too much,
-and I left, and 1 wanted to show you and tell you why I left and
let you understand how deep some of these problems are, and I
really hope that you do correct them because someday I would like
to go back to the skilled nursing facility and be able to work and
hold my head proud and say, “That is where I work.”

I started working with seniors in Pennsylvania as a home health
care aide, and we were given the luxury, I realize now, as a home
health care aide of spenggng 2 to 3 hours with the patient, one pa-
tient doing their activities of daily living.

When I came to California, I had to do—I wanted to continue

- working with seniors, and so I went to a building that said I could
‘learn how- to—become certified, and also work. The-first day I was
there—I signed up for the course—that Sunday I was on the floor
working.

I haf been trained in Pennsylvania. There were others with me
that- were allowed on the floor that had not had any training. My
first day at work I had—the first day I showed up on Sunday
morning, I had 11 patients assigned to me. I had eight that were

iven showers, six that had to be fed, for various swallowing dif-

: glculties, and I worked really hard. I worked all day that day. I did

not .take breaks. I did not take a lunch. I did get the care done,

barely. There are not enough hours in the day to do the level of

care that ‘people deserve when you have an assignment sheet that
says you have 11 patients to care for.

That first day, as I was going around giving showers, I was the
only one in the shower room, and I thought this was very weird
because either I have been assigned all of the patients that need

showers that day or other people just were not doing them. And in
the middle of my frustration and flat running that day, I asked an-
other CNA, “How do you get this done? How do you manage all of



42

this?’ and he says, “Hey, you will get it. You will get it.” That day
was only— : ‘

The gHAIRMAN. Meaning that you will not do it, is that what
they are basically—

Ms. DuNcaN. Eventually, that is what I learned. I learned that
from him because I sat with him later that day when we were
charting, and I watched him chart that he had showered his resi-
dents that he had been assigned to shower, and I was the only one
in there. I will tell you right now he did not shower them, but he
charted that he did.

I took that to my instructor the next da.,y, and I said, “You know,
this was not done. Why was this not done?”’

She said, “Well, you know, maybe it was just an odd day. Maybe
it was just a bad day.”

I worked a lot of different shifts and a lot of different areas in
that hospital, and that was not unusual. That was much more the
norm than the unusual. I understood when he said it, when he was
charting, {leah, I get it now. You do not necessarily do the work.
You just chart that you do. That is how it goes.

I could not take that pace. I am sorry. I could not take the pace.
I could not, and I decided that I wanted to still work with seniors,
so I started working—I went to American River College—and I
started workinﬁ as an activities director. I really liked that. I
mean, that really brings quality to their life, bringing them recre-
ation, and pleasure.

I became part of what was called the Care Plan Team. When I
worked with the Care Plan Team, I worked with a DON, I worked
with therapy, and we would develop our assessments. They would
go on the MDS, which is the Minimum Data Sheet, and I would
assess the way that I was trained to assess, and sometimes this
was in conflict with what the DON had in hers, and 1 was asked,
on more than one occasion, to change my section of the MDS to bet-
ter reflect what she had written down.

I did not do this willingly every time, but it was a very, very
strong suggestion, and sometimes I would barter with my nurse. I
would say, you know, “All right. I will change it the way you want
me to change it if ]you will please send someone in to do a speech
eval or a psych eval.” '

They would say, “OK, if I do that, will you sign this?”

“OK. Fine.”

So, ultimately, in my mind, at least, I was able to give them the
care, even if I had to change my assessment, and I often had to
change the section on isolation. Isolation is really important to me
for seniors because if you isclate a senior in a room, and you do
not bring them into activities, activities stimulates their mind, it
stimulates their senses, if they are in a room, their only commu-
nication outside is with a call light, and the call lights in the build-
ing I was in, in all of the five Euildings that I have worked in, in
California, the system did not work. The call light had to be where
they can reach it, and sometimes it was not. Often it was not. They
had to be able to push the button.

Arthritic patients could not hold the call light. They were just
more prone to being abandoned in the room and left there, left
there unattended. From there I was in a building to where, when
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I would make complaints or I talked with the DON, I could not do
that any more, and I wanted to help seniors, so I asked for a trans-
fer to another building as the social service person.

One of my. first assignments as that._social service person was to

.go and check the personal belongings and the personal care that
was given to the residents. I starteg .with the belongings, and ev-
erybody brings something with them. They try to, and families
bring things in. It is supposed to be documented in their medical
records what was brought in. Personal belongings are important to
everyone. They are important to you. You want to have them with
you. And they would turn up missing, and they were gone.

Sometimes I would have families that said, “You know, I brought
my mother-and father’s wedding picture in. Where is it?” It may
not -have even been documentes in their medical records that it
was brought in, and it is gone. A piece of their personal life is gone.

When I was looking for personal things, I was looking for tooth-
brushes, hair brushes, their dentures, their eyeglasses, things that
they need every single day, and I could not 1n§ them. So I would
ask the CNA, “Excuse me. Where is this person’s dentures?” More
than once they would go, “Huh? What? What dentures?” They did
not even know that their patient had dentures.

I said, “Well, it says here you charted that you did your dental
work, that you provided dental care. How did you provide dental
care 1If you do not know where their dentures are?”

After that incident of looking at it, I looked and pulled up the
activities of daily living sheet, which is how CNAs chart. They have
to write down important things like how often they changed and
how often they repositioned, iow much a resident is fed is also
charted by CNAs.

When 1 looked at this particular chart, there was one section
that was really bothering me. There was a patient that had died
3 days previously, and CNAs had charted on all three shifts that
they had fed this dead patient, they had showered this dead pa-
tient, they had changed this dead patient and, glory be, he ate 100
percent of all of his food. He was dead. They are so unobservant
in their charting that they charted on someone that had not even
been in the building for 3 days.

I went from there into admissions. As the admissions director, I
talked with the discharge planners, and I worked at admitting peo-
ple. It was my corporation’s guidelines that I saw at admissions
that were quality admissions, and they defined quality as having
MediCal/Medicare, basically, Medicare A and B in place or another
insurance because that meant that it was a higher billing rate that
we could use.

I understand that there is a search out there for all levels of
nursing care. But as a person in charge of admissions, I could eas-
ily just admit the people that paid well, and I did.

Igut they required a higher level of care, and when I started ex-
pressini to the nurse, the new DON, and I talked to the adminis-
trator that this higher level of care was not being met by cur CNAs
on the floor, he changed policy, and he changed my job, and he, re-
spectfully, asked me—he put me in a back closet somewhere. He
asked me to just—I was allowed to stay in the building. I was al-
lowed to be paid at that pay level that I had worked up to, but I
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basically was working as an activities assistant, just hanging
around.

They did not want to hear from me any more, and I was OK with
that for a while. I mean, it was OK. At least I got to stay by my
patients because you do get attached to them. Those of us that care
a lot get attached to the people and, up until the point where the
activities director came to me and said, “I have to fire one of my
staff because I have to keep you.” I did not want to be the reason
why someone got fired, so I quit.

The CHAIRMAN. What was the reason for his having to keep you?
He wanted you around where he could keep his eye on you?

Ms. DUNCAN. Yes. Well, no, he actually did not. He did not want
me around admissions any more, and he—I do not think you can
fire somebody and change their job description and fire them. I do
not particularly think that is kind of legal. So when he decided to
change the job description, and he changed it to where—I am not
a registered] nurse—and he changed it to where it was required
that my position be a registered nurse, then I could no longer hold
that position. So he could not, I guess in good conscience or legally,
fire me because he changed his mind on that position. It is not re-
quired by the state that your admission person be an RN, at least
it was not at that time. So then he just put me off. .

I cannot tell you the stress of working in a skilled nursing facil-
ity. There is stress because you care, and then you have stress that
comes from a higher level, a corporate level, to where they want
you, I guess, to live with their policies, live within their policies.
I found that those CNAs often get the—they get the burden of the
work. They also get a lot of the burden that I do not think is fairly
theirs. You cannot expect a human being to be able to do 11 pa-
tients or give—there is not enough time. But if they did not say
that they did, then the company would probably fire them. So they
did what they had to do to keep their job.

I also, you know, when you talk about surveys and you ask that
the surveys come and you think that they are supposed to be a sur-
prise, they are not. No. You guys go on a relatively predictable
schedule. If you come into the area and you go to one nursing
home, you generally kind of follow around—you could draw a circle
on the map of where they are going, and our administrators knew.
Our administrators knew to the point that they definitely would
add extra staff. I have been pulled on two occasions from my build-
ing that was owned by one person of this corporation to a whole
other city. I was pulled out of Petaluma, in California, to spend 4
days in Stockton as an extra body on their activities staff, and then
I went back to my old job. I did this twice, and it is not an uncom-
mon practice. - _

The CHAIRMAN. Just to be around when the inspector came
around?

Ms. DuNcaN. Right. So it looks like you have a really good staff
of people adequately meeting their needs. That is the part that
really bothered me about survey is that we knew it was coming,
they added extra staff. The staff that was there was terrified into
doing the absolute best they could. But when the survey left, it was
back to usual.
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Just to illustrate this, in my statement, I told you about a build-
ing, like she said, that the survey pages were there and then they
were not. I had a survey team coming in to a building, and I was
in activities, and I watched the corporation go to the other build-
ings, pull the decorations off the walls in the other building, put
them up in the lobby of the building where a survey was coming
to, and as soon as survey left, hey, they returned all the decora-
tions back.

It is very easy to make something look nice for a few days, to
make charts look nice. I have watched, on more than one occasion,
prior to survey, teams that would come in sponsored by the cor-
poration ‘to review the medical records. The medical records they
found that were not up to snuff, they ripped the page out, and the
rewrote it. I sat there and watched with a table of people with dif-
ferent colored pens just recreate charts, and I know this is wrong.
They should have charted it right in the first place, and charting
is very important. CNA charting is massively important because
the CI%A spends the most time with the patient. If you give them
the time, and they chart it properly, you can predict problems be-
fore they are problems.

I have tried to summarize. My statement was kind of long and
rather wordy.

The CHAIRMAN. I want to make it clear your entire statement, if
you want us to, and we want to, will be printed in the record.

Ms. DUNCAN. Yes, please, because I am afraid there was so much
to say and so many problems, and I just sort of got carried away,
and 1t is kind of long, and I want everybody to read it because I
want everybody to understand that it is so important. It is so im-
portant that when you tell me one-third or whatever have been—
I am saying, well, tgat means the other two-thirds hide it very well
because I go not think that it is—I think it is more rampant than

ou believe because it is vexfy easY' to hide from surve)l' everything
ﬁecause you are only there for a little bit, and it is all facial, it is
all talk. I can write down, and I could write you a letter right now
that. says I was the President. It does not mean it is true. CNAs
write down that they have given showers. That does not mean it
is true.

[The prepared statement of Ms. Duncan follows:]
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TESTIMONY OF KATHLEEN DUNCAN
CERTIFIED NURSING ASSISTANT, ACTIVITIES DIRECTOR,
SOCIAL SERVICES DESIGNEE, ADMISSION DIRECTOR

SUBJECT:TESTIMONY FOR OVERSIGHT HEARING
DATE:07/27/98
Senator Grassley, members of the Special Committee on Aging:

1 would like to thank you for inviting me to testify. This allows me the opportunity to be heard. 1
felt when 1 was working in Skilled Nursing Facilities (SNFs) as if few heard my complaints and even
fewer cared. I hope that what I have to share with you gives you a better understanding of the daily
occurrences in SNFs that led to me quitting the field. I could not make a difference, as one small
voice. It is my greatest wish that this hearing may lead to changes that really make a difference in
the quality of life and care given to California seniors in SNFs.

. 1quit working in SNFs but continued to work with seniors in California. My next employment in
the senior field was at a municipal level and I found the work very rewarding. I have kept busy in
many volunteer organizations. I was the District Coordinator for the AARP’s Tax Aide program for
the 1997 tax year. I am the Area Agency on Aging advisory board representative for Vacaville. |
also sit on the board of directors for the Vacaville Social Service Corporation as a representative on
senior issues. I am the mother of four children and was the caretaker/Durable Power of Attorney for
my father. He passed away in a local nursing home in March of last year at 78 years old.

1 have much I would like to share with you.

I began working with seniors in Pennsylvania as a home health care aide. I helped two to three
seniors a day with their basic activities of daily living. I spent approximately 2 hours with each
client. Ienjoyed the work. ‘

When I moved to California, my home state, I wanted to continue this work. I was not certified to
work in California, my home state, I wanted to continue this work. I was not certified to work in
California so I responded to an ad that stated I could become certified and be paid. I began my
classes and was allowed to work almost immediately on the floor. My first assignment was to work
the momning shift on Sunday.in the Alzheimer wing of the SNF. 1 arrived and received my assigned
residents. 1 was astonished to see 11 residents on my list, 8 with showers due that shift. It was the
policy of that SNF to give the residents breakfast in their beds on Sunday. This sounds rather nice,
but 6 of my assigned residents needed to be fed. Proper feeding techniques include insuring that the
residents are eating the texture of meal that he or she can swallow. (l.e.; mechanical soft, slight
pureed, pureed or almost a liquid state. Also liquids are difficult for some to swallow and may
require thickening to prevent aspirating fluids into the lungs) It also means noting that the resident
has completely swallowed what was fed before offering another bit. My training in Pennsylvania
included feeding of clients with swallowing problems. I had not yet received training yet in classes
in California. 1 was expected to feed residents that shift. Residents with swallowing problems need
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special care when being fed to insure that they swallow completely or they can aspirate food into
their lungs. This special care takes extra time, time that morning that I did not know where I was
going to find. I brought the food to the residents by room. Feeding everyone in the room, self-
feeders and the feeders. This is how it should be done. How would you feel to be unable to feed
yourself? Then you must sit looking at your food or watching your roommate eat? The correct way
to pass food means that I had to go back to the kitchen and have trays warmed as I went to each
room. In addition, CNAs must chart the percentage of food and liquid consumed. It is important
to note changes in eating patterns. It is important to accurately administer and record fluids to
prevent dehydration. ’

I now was faced with the daunting task of showering 8 residents. Alzheimer residents, in my
experience, are more difficult to shower. I asked another CNA how was | expected to get this all
done - his response “you’ll get it.”” I spent most of the shift showering my residents. I answered call
lights and nursing requests for assistance in between giving showers. As I worked, I noticed that
either I had all the residents that needed showers or the other CNAs were just not doing them. There
was only one large shower room on that wing.

There are other duties for me to accomplish in my shift. The residents in wheelchairs needed to be
repositioned in their chairs to prevent decubsitus ulcers/skin breakdown. I saw many residents with
various stages of bedsores on them. I was taught in my classes that bedsores were preventable by:
Cushioning boney prominences, Changing incontinent residents to keep them dry, Keeping residents
hydrated and Repositioning them a minimum of every 2 hours. Most of the residents were in
restraints. Restraints can prevent falling but also do not allow for self-repositioning in some cases.
If a CNA was not aware a resident needed to go to the bathroom when restrained, it could cause the
resident to wet him or herself. I feel this causes a loss of dignity and can become a habit with the
resident, thus leading to the resident becoming incontinent. It is important for a CNA to take special
care in repositioning residents or the delicate skin can bruise. The residents I cared for were
incontinent and had to be kept dry to prevent decubitus ulcers/skin breakdown. I would also like to
say that it is a matter of dignity to be kept clean and dry. The residents I cared for in my experiences
often either denied they were wet or soiled or did not realize it because of cognitive impairments.
I would have to check; asking was not always effective. It is also an important part of charting at
the end of the shift. If a CNA notices that the resident is not urinating, it could mean they have an
infection or a more serious condition. Bowel movements need to be accurately charted to note any
possible bowel obstructions or constipation BEFORE it becomes a problem. 1 have heard many
CNAs state “Hey, I asked and they said they were fine.” I worked through my breaks and lunch that
day and many of the days that followed.

The end of shift is the time to chart the care that was given. I HONESTLY charted what care I had
given. I did notice that others near me charted that they showered their assigned residents and
changed them. I knew that this was untrue. I reported this to my instructor, her response “Maybe
you were mistaken or it may have been an unusual day.” I worked other shifts and other wings of
that hospital and it appeared to me that this lack of quality was the norm NOT the unusual.

I now understood what the CNA meant when he said 1 would “get it.” He meant you do not
necessarily do the care JUST chart that you do. I reported this to the hospital administrator. She said
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that she would investigate. I told her that when I searched for assistance I found many of the CNAs
on the patio smoking and visiting. I also saw them in the break room during times when there were
not breaks. At this time, I would also like to say that I feel the charting/evaluations done by the CNA
is key to quality care. The CNA has the most personal contact with the resident. Proper care and
assessment of the residents can be critical to preventing problems like skin breakdowns; dehydration,
falls, and other conditions. The charting forms use/d by the CNAs are often a mere check list, where
one CNA will copy whatever check mark was left by the previous CNA. I reported this charting
failure by other CNAs. One week later, as these matters continued, I asked for a transfer to another
building.

I began work at another building but many of the same problems seemed to be there also. I
completed my certification training and passed the board. I began a new position the day I graduated
- I started as an Activity Assistant. I enjoyed this position. I feit I was able to add much to the
meaning and quality of life of the residents through recreation. Ienrolled at American River College
for the certification program for Activity Coordinator/Director. As an Activity Director, I was part
of the care plan team. I was responsible for assessing the activity needs of each resident and record
this assessment in the Minimum Data Set (MDS) in the section for Activities. I developed activities
to meet these needs. Ialso charted progress notes. I worked with the care plan team - with Nursing,
Social Services and sometimes therapy. In my section of the-MDS, I was to assess the amount of
time spent in activities and in self-recreation. It was important to note anyone who might be an
isolation case. This would require more in-room visits and other social charting by Social Services
and in soem cases the nursing staff. There were times when I was-asked STRONGLY to change my
assessment because it was counter or not consistent with the others. I felt that by my criteria on the
MDS I was correct in my assessments. 'Isolation is a problem that reflects into all aspects of the
resident’s life. They can mentally disassociate from others/withdraw. An alert and oriented resident
is aware of their environment. An alert.resident can demand care and report shortcomings. If they
stay in their room, the care they receive is completely reliant on the call light system.

The call light system, in many of the hospitals I worked in, was insufficient at best. The call light
must be in reach of the resident. The call light has to be answered in a timely manner. The resident
must be cognitively alert enough to recognize the need to use the call light. A resident that is up and
- participating in activities has.stimulants to all-of their senses and a staff person with them in the
room to help recognize their needs. It is more trouble for CNAs to get the resident up; properly
cleaned and dressed than to wash them up a little and leave them in their bed. The nurse may have
to move a resident to their room for treatments if they are in activities so it is easier for them if they
leave the resident in their room. HOWEVER, they did not wish to TRIGGER the MDS as a possible
. isolation case because this would result in more charting and other triggers in the MDS. On more
than one occasion, the Director of Nursing would change my section of the MDS to better match her
assessment. In-other words, she would promise to have her nurses take special care or order
evaluations done for the resident if I would “go along with this.” I felt that it was in my best interest
to agree and sometime I got the care I-thought the resident needed. I left that building taking a
- position as a social service designee.
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THE SURVEY MADNESS

Documentation showing consistency is just one aspect of survey. There were many others. Survey
is the main motivation of each building where I worked. I have been pulled from my to “help”
another building where a survey was expected or they were in survey. Extra staff was always
budgeted for those periods just before and during survey. I realize survey is supposed to be a
“surprise” but it rarely is. The survey teams follow predictable patterns that the administrators of
the various buildings were aware of. When the survey team arrived they witnessed more staff than
was usual and a staff scared into providing the best care they could - care that should be the SAME
quality all year round but was not.

I'saw in two buildings medical record evaluation teams who would come before survey. They had
personnel from other buildings and the nursing staff of the building that was expecting survey. This
team would look over as many medical records as they could to find any problems. They would
change the documents if needed. I witnessed nurses and others recreating medical records, sitting
around a table with different pens back-dating records to “correct” them.

They survey teams arrival affected every area of the hospital. The housekeeping staff would be
increased and any projects would be completed before the survey. Building projects — from new
tiles for residents’ bathrooms to new lobby furniture — would be completed. In one building I was
in, just before survey, the lobby was redecorated by borrowing decorations from other buildings.
These were returned after the survey. Making the facility a more homelike environment was a
priority just before survey. Residents’ rooms were decorated. New blankets and homey touches
were added. All year I asked for money to decorate residents’ rooms or the activity room, dining
room, etc. and I would be told no but during survey, money was suddenly available. The monthly
budget per resident for activities was less than $2. It was difficult to maintain equipment/supplies
on this budget BUT if activities needed supplies during or before survey I was much more likely to
get them, usually not out of the activity budget. Company was coming, clean the house.

Survey is vital to the quality of care received by residents but residents deserve quality care all year
not just around and during survey time. Isuggest that smaller teams arrive to survey buildings in the
area simultaneously and at unpredictable times. Take a “secret shopper” type of pre-survey. The
afternoon, weekend, and night shifts would be a good time to arrive. Try walking around when there
are little or no managers in the building. Managers tried to correct problems but often they had to
SEE them first. Covering up was a way of life in the buildings where [ worked.

My administrator asked me to assess the records on the personal care giving to residents: showers,
dental hygiene, personal belongings. I found that personal property w as missing or not documented.
Residents’ belongings were in other residents’ rooms. Some residents had no clothing on their
intake sheets. In some cases, this was an accurate reflection of the residents’ belongings and at other
times it was not. As a social service designee, I contacted families to clothe these residents or looked
into their resident fund to see if I could buy some clothes for them. I also contacted the Ombudsmen
on this and other occasions, never receiving a reply. 1 asked the CNAs where the personal hygiene
objects of the resident were. Many had no idea. I asked “So how did you brush his teeth this
morning then?” They charted that they had provided dental. N

'~
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In checking the ADL charts (Activities of Daily Living), I found that CNAs had charted that they had
fed and showered residents that had passed away days prior. I reported these findings to the
administrator and the medical records department did an audit finding many more problems. Ido
not believe that this was ever reported to licensing but I know the ADL’s were corrected. I hope this
illustrates to you how charting can say anything you want it to and that many CNAs do not pay close
enough attention to their charting to realize that they charted for two days, all three shifts, on a
person who was dead.

SHOW ME THE MONEY

I was offered a position away from the floor.as an Admission Director. I took the position because
I needed.a mental break from the floor of the facility. The break did not last long. Maintaining
census in the facility with quality admissions was more than a fuli-time job. It was impressed upon
me the importance of keeping census up. Staffing was maintained by census and many in the
building wanted to work. The corporation wanted admissions that had good, established medical
insurance. I was instructed to focus my attention on admitting residents with Medicare or other
insurance that could be billed for the ancillary services. I worked within the corporation guidelines
but I expressed concerns about the ability to meet the needs of these admits that had a higher acuity
level.

I worked closely with the DON (Director of Nurses) but eventually there-was a shift in administrators
and a new DON was hired. - The new administrator decided that they would change my position to
require a RN (Registered Nurse). 1 was offered to be kept on staff at the same level but as an
Activity Assistant. For awhile I accepted this until the Activity Director was instructed to cut
someone else and schedule me in the time. Idid not want to be the reason for someone being fired
and resigned. 1 left the Skilled Nursing Facility area and have not returned.

There are many other incidents I could share with you. I hope that this overview of my career in
SNFs has provided you with enough information for you to formulate questions. Thank you for your
time. 1 also offer my personal assistance in any'way that I can to help in your endeavor.
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The CHAIRMAN. Thank you very much.
Ms. DUNcAN. You are welcome.
The CHAIRMAN. Ms. Lloyd.

STATEMENT OF PATRICIA LLOYD, LVN

Ms. LLoYD. Thank you. I am very nervous to be here, so you will
have to bear with me. I am going to try to make eye contact with
you, but bear with me.

Thank you, Senator Grassley. I am so glad you are doing this.
Thank you for inviting me to discuss my concerns about the %ailure
gf the California nursing homes to deliver quality care to our el-

ers.

In 1988, I was hired in my first California nursing home the day
after I arrived from Texas. The nursing facility which hired me did
not check my background or even determine if I was licensed in
California. I began working there the next day, and this is while
I was waiting for a local acute care hospital to complete their ref-
erence and background checks on me, as was their practice.

During my 4 months at this nursing home, I witnessed the rape
of an elgerly woman. I was asked to leave with 2 weeks’ pay be-
cause I objected to the false manner in which the nursin gome
documented the rape. I followed the case and assisted in the con-
}rictlion of a male CNA, who had a history of going from facility to

acility.

In 1991, I took my second job in a private nursing home in
Northern California. I rose quickly through the ranks from a
charge nurse position to the director of staff development, which is
the No. 2 position in the nursing department. I was employed in
this particular facility for 4 years, serving under three administra-
tors, and six directors of nursing and two owners.

Because I had previously worked in a skilled nursing facilit
within a California prison I was particularly upset about the qual-
ity of care in the private facilities, especially in regard to the staff-
ing issues. For example, the patient-to-nursing staff ratio in a
skilled nursing facility inside of our prisons is four-to-one, and this
does not include the guards. Compare the staffing ratio to that of
California’s private skilled nursing facilities, and it is twenty-to-
one.

I would really like to not follow my statement and just kind of
ask you to do something for me. I would like you to sit on your
hands. I would really like you to just take both of your hands and
just sit on them, if everyone in here would do that, you will under-
stand what all this means, what all of this is about.

You are talking about dependent people who are so dependent on
us they cannot even wipe their nose, they cannot grab a glass of
water. “I am thirsty,” and they cannot reach that glass of water.
They are dependent on us. Sit on your hands. See how it feels. Just
sit here, sit here all day, and when you go home tonight put your
arm underneath your body, and I want you to lay there and be mis-
erable. It hurts, and they depend on us.

I am going to keep reading because that is the only way I am
going to cover everything. The skilled facility where I worked for
4 years was home to 120 residents. It was frequently staffed on
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night shift with one nurse and two certified nursing assistants for
all 120 patients.

On the day shift, it was common for CNAs to be responsible for
providing total care to 20 or more patients. The most unfortunate
dilemma I faced working in the nursing home was knowing how se-
verely the understaffing was affecting the care of the residents, and
that temporary agency nursing personnel could and should be
hired. The administration refused to even hear any requests for
these outside services.

In my experience, neglect and abuse of residents and nursing
homes is primarily a function of staffing. Nursing homes are under-
staffed with underqualified, underpaid, and undersupervised nurs-
ing personnel. As a result of this understaffing, patients are suffer-
ing, and even as we sit here today, they are dying from starvation,
dehydration, sepsis from untreated bed sores, bowel impactions,
and urinary tract infections. .

Weight loss is an unfortunate, preventable, recurring event in
California skilled facilities. It is primarily due to the understaffing
of the skilled facilities. For example, I reviewed the records of an
elderly female resident who lost more than one-third of her body
weight in 3 months. Due, in large part, to her severe weight loss
the 78-year-old woman -developed Stage III bed sores, and these are
bed sores that are deep muscle and bone invelvement.

She had no terminal medical condition and was ambulatory with
assistance when she came to this facility. This unfortunate woman
died within 2 weeks of her admission to an acute care hospital from
sepsis. I wish this was an isolated incident, but, Senator, commit-
tee members, this is every day in California, and it is rampant.

Records in the skilled nursing facility where I was employed
were falsified on daily basis, and I need to emphasis daily basis.
In fact, one could say it was policy and procedure to all of the ad-
ministrators. For example, every month all of the records were
taken into the director of nursing’s office, blinds were drawn and
the records were pored over. Any holes in the records would be
filled in. In other words, a resident who had not received his medi-
cations, as prescribed, according to his record, would be filled in
with initials of nursing staff who may or may not have even been
on duty at the time.

The same was done with all documents regarding the residents’
care, especially the federally mandated MDS and quarterly assess-
ment. Problem patients that were potential for litigation or scru-
tiny by the Department of Health Services would receive very spe-
ciaf attention. These patients’ records were often rewritten and, at
times, totally fabricated with the participation and ratification of
our top administrators.

Falsifications of records in nursing homes occurs on a daily basis
for a variety of reasons, the most common of which is understaff-
ing. The facilities do not have enough staff to deliver the necessary
care to the residents, and residents are not fed, hydrated, or reposi-
tioned adequately, and negative outcomes are the result.

Chemical and physical restraints are used in lieu of activities
and exercise all for the convenience of the nursing facilities and,
in many cases, for profit.
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I am a strong believer in the MDS process. However, it is not
carried out in the skilled nursing facilities, and it is not enforced
by DHS. In fact, a DHS nurse evaluator who now works as a con-
sultant for the nursing home industry testified in a deposition in
which I had participated that the MDS was strictly paper compli-
ance and, in her view, it was unnecessary. Therefore, she was testi-
fying in favor of the nursing home, despite the fact that the MDS
in this case did not reflect an accurate assessment or generate an
appropriate plan of care for the resident in question.

The resident began developing a bed sore within 10 days of ad-
mission. The resicﬁznt was a short-term respite-care resident who,
rightfully, should have gone home in the same condition she ar-
rived. Instead, the resident required three surgeries to remove in-
fected bone and tissue, all because of the preventable bed sores she
developed.

This elderly woman spent 3 months post-surgeries immobilized,
laying on her stomach. I must emphasize that she had lived, on her
own, as a paraplegic in her own home for more than 10 years with-
out ever having a%ed sore. :

The surgeries cost us taxpayers in excess of $80,000. How ironic
that she spent over $3,000 of her own money to develop this bed
sore. To this day, this lovely lady will describe this nursing home
as a dungeon.

It is my opinion that the MDS is the most informative and help-
ful tool available to the nursing facilities. It is a federally man-
dated assessment tool implemented by Congress in 1987. The rea-
son for creating this critical assessment tool was valid when first
enacted, and it is still valid today. It needs to be enforced.

There is no question that many of these questionable activities
were carried out to ensure financial gain for these facilities. On the
MDS assessment form, a certain code will indicate if a resident at
an appropriate level of care. MediCal funding is limited to resi-
dents who have impairments in their cognition or physical func-
tioning. I was trained and instructed, as an MDS coordinator, to
code every federally and state-funded patient as having physical
and cognitive impairments that did not reflect the patient’s actual
condition, but rather to ensure that the facility would get the pay-
ment.

I realized the significance of tampering with the paperwork only
when a private pay patient who had run out of funds was denied
funding by MediCal because her MDS was submitted with accurate
information.

One very disturbing example, in my opinion what amounts to
Medicare fraud, involved a nasogastric tube patient. She had 100
days of Medicare coverage because she had a nasogastric tube in-
serted for nutritional support. During a care conference with the
family, they requested to withdraw the feeding because of the per-
manent, irreversible damage to their mother. In the patient’s ad-
vance directive, her wishes were that her life not be sustained by
artificial means, such as a feeding tube.

I went to the admissions coordinator and was told that this pa-
tient had 31 more days left of her Medicare, so we should wait
until her Medicare funding had run out. The wishes of the patient
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and her family were denied as a result of this calculated maneuver
on the part of the nursing home administration.

I hope that you Senators and the audience today will not be
quick to judge these employees of long-term care facilities. Like
myself, they may believe that they are one of the few lights in the
darkness, and they may have been manipulated into believing
there are limited funds available to these residents.

In one extreme case, a plea came from the owner'in a staff meet-
ing to convince all of the staff that funding was so poor that this
dedicated and caring owner had to take out a second mortgage on
one of his two million-dollar-homes. He was lying and deceiving the
staff, as was revealed during court testimony.

These same underpaid caregivers are, at times, your family’s
only access to a fresh bar of soap, shampoo, and love not provided
by the facility. They-use their own money to buy your mother’s dia-
pers, soap, and shampoo, and even clothing for these residents,
when, in fact, the monthly gross income from Medicare and Medic-
aid billing alone were hungzeds of thousands of dollars a month.

In conclusion of this difficult testimony, I would like to thank
you, Senator Grassley, and members of the committee for heavin
this heart-wrenching and, yet, terribly overdue investigation ang
hearing.

I would challenge each of you to remember our elderly and pro-
tect the rights of the forgotten, silent, and, perhaps, nonvoting con-
tributors of our society. It is my belief that we would never tolerate
these conditions in nurseries and day care centers for our children,
and we must object to this horrific mistreatment of our grand-
parents and parents.

Thank you so much.

[The prepared statement of Ms. Lloyd follows:]
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Testimony of Clara B., LVN
Before the Hearing of the
UNITED STATES SENATE SPECIAL COMMITTEE ON AGING
“Betrayal: The Quality of Care in California Nursing Homes"
July 27, 1998

Senator Grassley and Members of the Committee:

Thank you for inviting me to discuss my concerns about the failure of California
nursing homes to deliver quality care to our elders.

In 1988, | was hired in my first California nursing home, the day after | arrived from
Texas. The nursing facility which hired me did not check my background or even
determine if | was licensed in California. | began work there while waiting for the local
acute care hospital to complete their reference and background checks of me, as was their
practice. During my four months at this nursing home, | witnessed the rape of an elderly
woman. | was asked to leave with two weeks pay because | objected to the false manner
in which the nursing home documented the rape. | followed the case and assisted in the
conviction of a male CNA, who had a history of moving from facility to facility.

In 1881, | took my second job in a private nursing home in Northern California and
rose through the ranks from a charge nurse to Director of Staff Development, the number
2 position in the nursing department. | was employed in this particular facility for four
years, serving under three administrations, six directors of nursing, and two owners.

Staffing

Because | had previously worked in a skilled nursing facility within a California
prison, | was particularly upset about the quality of care in this private facility, especially in
regard to staffing issues. For example, the patient to nursing staff ratio in the skilled
nursing facility inside the prison was 4 to 1. This ratio does not include the guards in the
skilled nursing facility. Compare this staffing ratio to that found in California's private skilled
nursing facilities—20 to 1.

The skilled facility where | worked for 4 years, was home to 120 residents. It was
frequently staffed on night shift with 1 nurse and 2 Certified Nursing Assistants [CNA’s] for
all 120 patients. On the day shift it was common for the CNA's to be responsible for
providing total care, including feeding, bathing, oral care, exercise, repositioning, activities,
and social interaction, to 20 or more patients. If they saw a patient one time on their shift
the patient was lucky! The most unfortunate dilemma | faced working in this nursing home
was knowing how severely the understaffing was affecting the care for the residents, and
that temporary agency nursing personnel could and should have been hired. The
administration refused to even hear a request for these outside services. Regardless of
patient acuity and missing staff, they refused to ensure that sufficient employees were
available to care for the residents.
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In my experience, neglect and abuse of residents in nursing homes is primarily a
function of staffing. Nursing-homes are understaffed with unqualified, underpaid and
unsupervised nursing personnel. As a result of. this understaffing, patients -suffer
malnutrition, dehydration, bedsores, urinary tract infections, fractures and loss of limbs
from gangrenous bedsores. As we sit here today, there are nursing home patients dying
from starvation, dehydration, and sepsis from untreated bedsores, bowel impactions and
urinary tract infections.

Weight Loss

Weight loss is an unfortunate, preventable recurring event in California skilled
nursing facility. It is primarily due to the understaffing of the skilled nursing facility which

. leads to residents not being fed or given water. For example, | reviewed the records of an

elderly female resident who lost more than one third of her body weight in three months.
Due in large part to her severe weight loss, this 78-year-old woman developed three Stage
IV bedsores. She had no-terminal medical condition; and was ambulatory with assistance
upon her admission to the facility. This unfortunate woman died within two weeks of her
admission to an acute care hospital from sepsis. | wish this were an isolated incident, but
Senator Grassley and Members of the Committee, this is a daily occurrence in California
nursing homes.

Falsification of Records

Records in the skilled nursing facility where | was employed were falsified on a daily
basis. This was standard operating procedure within the facility. In fact one could say it was
policy and procedure.under all of three administrations. For example, every month all of
the medication administration records would-be taken into the Director of Nursing's office,

the blinds drawn and the records would be pored over. Any holes in the records would be

filled in. In other words, a resident who had not received his medications as prescribed,
according to his-record, we would fill in the blanks with initials of nursing staff, who may or
may not have even been on duty at the time!

The same was done with treatment administration records, weekly nursing
summaries, activities of daily living sheets, documents recording dietary intake and output,
wound assessment and treatment records, restorative aid records, and last but not least
the MDS [Minimum Data Set] and quarterly-assessments. Problem patients that were
potential for litigation or Department.of Health Services scrutiny would receive special
attention. These patients’ records were often rewritten and totally fabricated with the
participation and ratification of the Administration, including the Director of Nursing, Owner
and Medical Director. Even when the Administration hired industry consultants to assist
in pre-survey preparation, the consultants did not guide us in following state and federal
regulations, instead they were more concerned with paper compliance. So every chart was
reviewed and prepared for state survey.

Falsification of records in nursing homes occurs on a daily basis for a variety of
reasons, the most common of which is understaffing. - The facilities simply do not have
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enough staff to deliver the necessary care to their residents. Residents are not fed,
hydrated or repositioned adequately, and negative outcomes are the result. Chemical and
physical restraints are used in lieu of activities and exercise, all for the convenience of the
nursing facilities and in many cases for their profits. : .

The Minimum Data Set

| am a strong believer in the MDS process, however, it is not carried out in the
skilled nursing facility, and is not enforced by DHS. In fact, a DHS nurse evaluator who
now works as a consuitant for the nursing home industry testified in a deposition, in which
| participated, that the MDS was “strictly paper compliance,” and was in her view
unnecessary. Therefore, she was testifying in favor of the nursing home, despite the fact
that the MDS in that case did not reflect an accurate assessment or generate an
appropriate plan of care for the resident in question. This resident began developing a
bedsore within ten days of admission. This resident was a short term respite care
resident, who rightfully should have gone home in the same condition that she arrived.
Instead, this resident required three surgeries to remove infected bone and tissue and to
replace the skin she lost to the bedsore with skin from another part of her body, all
because of the preventable bedsore she developed in the skilled nursing facility where |
worked. This elderly woman spent three months post-surgeries immobilized, laying on her
stomach. | must emphasize that she had been living on her own as a paraplegic in her
own home for more than ten years without any bedsores. These surgeries cost the
taxpayers in excess of $80,000. How ironic that she spent in excess of $3,000 of her own
money for a bedsore that cost this resident her independence for life. To this day she
describes the nursing home as a dungeon.

In my opinion the MDS is the most informative and helpful assessment tool available
to the nursing facility. It is a federally mandated assessment tool, implemented by
Congress in 1987. The reason for creating this critical assessment tool was valid when
first enacted and it is valid today. It must be enforced!

There is no question that many of these questionable activities were carried out to
ensure financial gain for the facility. For example, for residents who enter a long term care
facility funded by MediCal, the criterion for the amount of MediCal funding is determined
by several factors. Cognitive patterns, i.e., their ability to recall, short and long term
memory and physical functioning, i.e., body control problems and ambulation, represent
two areas most likely to trigger the highest funding level.

On the MDS assessment a certain code will indicate that the resident is at the
appropriate level of care. MediCal funding is limited to residents who have impairments
in cognition and/or physical functioning. | was trained and instructed as an MDS
coordinator to code every federally and state funded patient as having physical and
cognitive impairments that did not reflect the patient’s actual condition, but rather would
ensure payment to the facility. -

| realized the signiﬁcanoe'of the tampering of the paperwork only when a private pay
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patient who was paying in excess of $3,000 a month for care, ran out of private funding.
She was informed that she needed to leave and find placement in a lesser level of care,
because when-her MDS was submitted with accurate information to MediCal for approval
she was denied coverage because she did not meet federal and state funding guidelines.

Other types of patients are MediCare funded, such as those younger patients, who
enter acute care hospitals after an unfortunate fall that leaves them with a hip or femur
fracture. They require rehabilitative services, are sent to so-called “skilled” nursing facilities
with intention of returning home soon. During the nursing home’s initial admission
assessment, the discharge planning goal for these residents is charted as long term care,
in conflict with the patients’, physicians' and families’ goals to return home quickly. At the

- direction-of my Director of Nursing; | frequently charted in this fashion.

MediCare Fraud

One very disturbing example of what in my opinion amounts to MediCare fraud
involved a naso-gastric tube patient who was terminal from a massive cerebral vascular
.accident. She had 100 days of MediCare coverage because she had a naso-gastric tube
. inserted for. nutritional support. During a care conference with the family, they requested
to withdraw feeding because of the permanent irreversible damage to their mother. In the
patient's advance directive her wishes were that her life not be sustained by artificial
means, such as a.feeding tube. | went to the Admissions Coordinator and was told this
patient had 31 days left of MediCare, so we should wait until her MediCare funding was
over. The wishes of the patient and her family were denied as a result of this calculated
maneuver on the part of the nursing home administration. .

I would hope that the Senators in audience today will not be quick to judge these
employees of long term care facilities. Like myself they may believe they are one of the
few lights in the darkness, or may have been manipulated into believing there are limited
funds available to the residents. In one extreme case, a plea came from the owner in a
staff meeting to convince the staff that funding was so poor that as a dedicated and caring
owner, he had to take out a second mortgage on one of his million dollar homes to make
payroll! He was lying and deceiving the staff as revealed during trial testimony. These
same underpaid caregivers are at times your family's only access to a fresh bar of soap,
shampoo and love not provided by the facility. They use their own money to buy diapers, .
soap, shampoo and even clothing for the residents, when in fact, the monthly gross income
from MediCare and MediCaid billings alone were hundreds of thousands of dollars a
month.

Conclusion

In conclusion of this difficult testimony, | would like to thank you Senator Grassley
and Members of the Committee for having this heart-wrenching and yet terribly overdue
investigation and hearing. 1 would challenge each of you to remember our elderly and
protect the rights of forgotten, silent, and perhaps non-voting contributors of our society.
It is my belief that we would never tolerate these conditions in nurseries and day care
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centers care for our children. We must object to this horrific mistreatment of our parents
and grandparents.
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The CHAIRMAN. Thank you, Ms. Lloyd.
Dr. Locatell.

STATEMENT OF KATHRYN L. LOCATELL, M.D., SACRAMENTO,
CA

Dr. LocaTELL. Hello, and thank you so much for inviting me to
be here. I am really pleased to be able to talk about some of the
things that I can contribute based on my knowledge. I would like
to clarify, though, that I am no longer employed as a faculty at the
University of California. The funding for my position and my pro-
grams was cut recently.

I received some questions from you, Senator Grassley, about
prevalence of decubitus ulcers, urinary tract infections, et cetera. I
would like to go through some of these items.

In regard to the existence and prevalence of decubitus ulcers,
they are incredibly common still. In a relatively small practice,
while I was employed by the university over the past year, I have
seen two Stage IV decubitus ulcers to the bone. These wounds are
entirely preventable. There is never a reason that a patient should
suffer from this type of wound if they are just getting adequate
nursing care. In both of these cases, the patients were totally de-
pendent on the staff to provide all of their needs because of disabil-
ities.

In both of these cases, review of the chart indicated that the care
had been provided. They had been turned every 2 hours, if you look
at the nursing chart. There is no way they could have developed
these wounds and had received the care that was charted in their
record. In both of these cases, the patients died either directly or
indirectly as a result of these wounds.

Regarding malnutrition and dehydration. I have had many,
many of my patients experience unexplained weight loss. Unex-
plained. Unexplained means, gee, look at the chart, they are eating
83 percent this week. They ate 79 percent last week of a full por-
tion. There is no medical way that these people could lose weight
while consuming the amount of food that is documented. In the
past 2 years, I have had one of my patients die from dehydration.
Totally preventable.

Regarding fractures. I have seen one unexplained, again, unex-
plained fracture. This patient was virtually a quadriplegic from
multiple strokes. The only way she could have suffered this frac-
ture was from some type of trauma and, yet, in the nursing record
there was no indication that anything had happened to this patient
flt a(lil. It was simply observed that the leg was swollen and angu-
ated.

She was sent to the emergency department. The emergency room
physician filed an elder abuse report, as he was mandated to do be-
cause this is elder abuse. However, the medical director of the
nursing home called me and asked me to call that physician and
get him to retract his report because, as she put it, we both know
these things happen all of the time. Indeed, they do, and they do
constitute elder abuse. I have seen it in the last 2 years.

Urinary tract infections are ubiquitous in nursing home practice.
The main causes are inadequate hygiene and inadequate fluid in-
take. These are, to a large extent, preventable as well. But what
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is even more preventable is the urinary sepsis that develops when
the symptoms go unrecognized. Understaffed, untrained personnel
call me when the patient is so critically ill that they need to go to
the hospital and spend a couple of weeks there, resulting in a
downward spiral that many of them never recuperate from. The
earlier subtle signs and symptoms are missed. So it is not until the
patient is floridly ill that they actually get attention and treatment.

What are some of the underlying reasons for the development of
these very painful, disabling, and inhumane conditions? You have
heard it over and over again today—inadequate staffing. Inad-
equate staffing. There are not enough bodies to provide the care
that these people need.

In the facility where I am medical director, the administrator
budgets for temporary staff, and will fill in when people do not
show up. The temporary staff, however, is particularly unreliable
because they have no accountability. They go from facility to facil-
ity. So even the temporary staff it 1s a body to do the work. In the
poorer quality facilities, tie staff that call in sick or do not show
up, are not replaced, and this happens over and over again.

Another major reason, inadequate training of staff. These people,
as has been mentioned, are hired at minimum wage with very little
training among the nursing staff, the licensed nurses. Patients are
being sent out of the hospital—you may have heard this term—
quicker and sicker. They are being sent out of the hospital quickly
to the nursing home. T{xe conditions of these patients are far dif-
ferent than 10 years ago, and the training and the demands of the
staff has not kept up with the acuity level of these patients.

Another reason, inadequate compensation of the staff. Minimum
salaries are the rule for personnel in nursing homes. Most will
eventually leave for better pay and better working conditions.

Lack of leadership. Administrators, directors of nursing, and
medical directors all share the responsibility for poor care. Medical
directors are primarily figureheads. We really have very little say
in how the business is conducted.

When I was asked to participate in preparation for the survey by
the Joint Commission, I reviewed tﬁe credentials of physicians
practicing in my nursing home, and I was really astounded to find
out that one had been trained as a pediatrician in another country
and had set up a general practice taking care of nursing home pa-
tients. Several of them had no training in adult medicine. They had
no foundation for taking care of the common conditions that afflict
these patients.

Directors of nursing and administrators are more concerned with
running a business, and they are out of touch with the care. They
are concerned with passing the surveys. When they take such a
narrow approach, it pays gividends. They pass. The perception is
that the care is adequate. We passed the survey and, as was point-
ed out, all of the dressing that goes on in preparation.

Finally, underlying reasons for all of these conditions: Lack of
oversight and enforcement on the part of the regulators. I would
like to tell you about the experience I had when I reported an elder
abuse case.

An elderly Vietnamese woman who could speak no English was
placed in a nursing home when her family could no longer care for

50-900 98 -3
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her. I walked in the facility and, at 10:30 in the morning, found
her tied in bed with a Posey vest, one of the kind that ties behind
ou, and around you, and down under the bed rails. In addition,
er wrists were restrained. There was an overpowering smell of
urine in the room, and a nurse’s aide was present, and I said, “Why
is she being restrained like this?”

“Well, she keeps trying to get out of bed. She is trying to pull
off her colostomy bag.” There were no orders for those restraints
on her chart. I went to the charge nurse on duty. This is 10:30 in
the morning in the middle of the week. Her nonchalance, her non-
chalance was chilling. “Well, you know, we do not want her to get
out of bed and fall. Well, she kept pulling off her colostomy bag.”
This was a terminally ill patient who was there for comfort care
in a hospice program.

I reported it as elder abuse. I never got a call back from the state
evaluator, never. The ombudsman went in over a week later, and
by that time the patient had died. The Elder Abuse Prosecution

nit of the State Attorney General’s Office looked at this case and
has yet to file any charges. It is my understanding that not a single
case of elder abuse has been brought against a nursing facility in
California.

What makes this particular case so egregious, in my opinion, is
the total lack of regard for this woman’s comfort and dignity in the
last days of her life. She could not speak English, she could not
communicate, and she was being tied down for the convenience of
the staff. This type of occurrence deserves the harshest punishment
that we have, and it should not be tolerated.

Financial considerations drive a lot of what happens in nursing
homes; specifically, efforts to maximize revenues for Medicare. Phy-
sicians rubber stamp these orders. These facilities cannot get reim-
bursement from Medicare unless physicians sign the orders. I al-
lude to in my testimony patients who have used up all 100 of their
days, in one case, for caring for Stage IV decubitus ulcers that the
patient developed while in the facility, all 100 days were used up.
I have seen this many times.

When. I ask patients about the care they received in nursing
homes, I am frequently told that they never saw a physician during
their stay. Physicians are absentees in the nursing homes in the
community—in my community.

What are some of the underlying reasons for the average physi-
cian’s lack of participation in caring for nursing home patients?
Lack of training. I know you have heard this before this committee.
There is a horrendous lack of training in geriatric medicine today,
10 years ago, 20 years ago. It is only going to become a greater cri-
sis. .

Reimbursement for nursing home care is pitifully low. The
orthopaedic sur%eon may get $5,000 to repair the hip and take care
of the patient. The nursing home doctor gets $50 to provide all of
the care that patient needs throughout the recuperation in the
nursing home. I think that is one reason why you are not attract-
ing highly trained doctors to take care of patients in nursing
homes. Fifty dollars a month.

Again, oversight and enforcement of the statutes is lacking. A
physician in my community was prosecuted and imprisoned for
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Medicare fraud for billing patient visits that had never been per-
formed. Yet, when I talk to nurses in my nursing homes in my
community, they say he was one of the better doctors that they en-
countered. '

False charting. You have heard a lot about it. I am going to fin-
ish by showing you an example of false charting that was just fair-
ly astounding to me, and I stumble across these things. I do not
go looking for them. I am taking care of patients. I am reading
their charts. I am reading the MDS and finding these things.

There is a poster there of a physician’s history and physical. This
woman was 86 years old, fell, suffered a hip fracture, was treated
in an acute care hospital, transferred to a nursing home. The ini-
- tial physician who provided her care was also the medical director
of the facility. Because of insurance reasons I needed to assume
this lady’s care, and I saw her 2 days after this note was written.

If you look at this note, this is a form letter, this is a form note
that is filled out in the nursing home. I do not know what level this
physician would have billed Medicare for, for this evaluation. “Fell,
broke hip. Normal, normal, normal. See the records from the other
hospital. Diagnosis: Right hip fracture. Status post surgery: High
.blood pressure and anemia.” There is something incredibly critical
missing from this whole history and physical, and that is that the
woman had severe uterine prolapse. Her entire uterus was sticking
out of her body. This is a condition that affects aging women.

Your staffers, Senator Grassley, were kind enough to provide me
with a prop. It is that cantaloupe. It is a little bit too big, but this
thing was the size of a grapefruit, and you could see it by just a
cursory lifting of her gown. He specifically goes out of his way on
hislH and P to write that the genital urinary examination is nor-
mal.

This entire record is fraudulent, not to mention the fact that the
reason this lady fell is that she had been slowly bleeding over time
from this prolapsed uterus, had become so anemic that her blood
was down a half of its normal value. She was taking care of chil-
dren in her home. She was providing day care for people in the
neighborhood. When she fell, there were 3-year-olds in the home
who covered her up with a blanket until adu{ts could get there and
call for help.

I mean, there was an incredible history behind what happened
to this lady, and this is what we get. And this is why, when the
families are calling saying, “Help us,” they get no response from
the physicians because this is the kind of thing you see, and this
man was the medical director of this facility. It is one of the most
cosmetically appealing and expensive in the community.

I do believe that the quality of care in California nursing homes
I have practiced in needs improvement. I have cared for hundreds
of nursing home residents over the past 4 years, and I have seen
some incredibly excellent care by wonderful, dedicated profes-
sionals. I am taking care of nursing home patients because I love
it, and I believe in it. -

Some of my patients have had outstanding care, but are these oc-
currences aberrations that I have described or are they just the tip
of the iceberg? I believe that they are not the tip of the iceberg.
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The poor quality of care, indeed, represents betrayal of the trust
of the individuals who live in nursing homes and of the taxpayers
who must pick up the tab.

Thank you, again. I am sorry my remarks went over. I really ap-
preciate your listening. Thank you. _

[The prepared statement of Dr. Locatell follows:]
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" TESTIMONY OF KATHRYN L. LOCATELL, MD
Before the Hearing of the
UNITED STATES SENATE SPECIAL COMMITTEE ON AGING
“Betrayal: The Quality.of Care in California Nursing Homes™
July 27, 1998

Senator Grassley and Members of the Committee:

Thank you for inviting me.to discuss somo-of the grave concems I have about the quality
of care in nursing homes in Califomia.. I appear here today as a private citizen and

- practicing geriatrician who has had extensive experience with these issues over the past
several years.

-1 have-had a lifelong .interest in caring for nursing home residents. My first job as a

. -:uteenager was in the kitohen of a nursing home. Later, as a nurse’s aide, I fainted during
my first shift on the job while helping a nurse.change the dressings on a patient with
several massive, deep decubitus ulcers. My grandfather died of gangrene and sepsis from
neglect in a nursing home. While these events took place in the 1970’s, and measures

. have been attempted to improve the care for these valnerable patients in the intervening
years, I will explain in my testimony that.conditions in California narsing homes today
are equally alarming.

Iintend to address the concemns posed by ‘Senator Grassley in his letter to me, and they
are as follows:

1. The existence, prevalence, and catalyst for malnutrition, dehydration, decubitus
uloers, urinary tract infections, fractures, bums and scalding experienced by
- residents in the nursing homes where youn have visited patients;

2. The falsification of medical records, including a discussion regarding the accuracy
.of the Minimam Data Set, admission information, and care plans, as well as the
" motivation and process used to falsify data;

-3. - Your experience and opinion regarding the motivations of nursing home
- administrators, including a discussion-about the use of ancillary services
reimbursed by Medicare;

4. The approach of physicians to nursing home practice, including a discussion of the
impact training and reimbursement have on the quality of physicians treating
nursing home residents.

First, in regard to the existence and prevalence of decubitus ulcers, I find that they are
still incredibly and unfortunately common. I have cared for hundreds of nursing home
patients in the past four yoars. Since joining the faculty at the University of Califomia
my patient census in nursing homes has averaged 30 or fewer patients. However, within
the past year, ] have seen severe, Stage IV wounds develop in two of my patients, a
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startlingly high prevalence. This type of wound is entirely preventable with adequate
nursing care.

In both cases, the patients were totally dependent on nursing staff to meet their basic
daily needs, and unable to communicate adequately dne to stroke or dementia. In both
casos, the nursing homes where these paticnts received care are among tho better facilitios
in Sacramento, with a high proportion of private paying residents.

In both cases, review of nursing aide and licensed nurse charting revealed that the
minimum requirement of repositioning the patient every two hours had been carried out.
It is just not possible that these patients had been adequately repositioned. The reliability
of charting in nursing homes is abysmal, and I will discuss this farther.

In both cases the patient died, either directly or indirectly as a result of these wounds.

Next, regarding the issues of malnutrition and dehydration, I have had many, many of my
patients experience “unexplained” weight loss and dehydration. On at least one occasion
in the past two years, the dehydration was severe enough to result in death. Again, the
charting of both nursing assistants and licensed nurses in these cases reflected “adequate”
intake, with specific amounts of both food and fluids documented. It is not medically
possible that patients could develop such weight loss or dehydration while having
consumed the quantities of food or fluids recorded in the medical record.

Regarding fractures, [ have seen one “unexplained” fracture in the past two years. The
patient was virtually a quadriplegic from multiple strokes, and could only have suffered
the fracture through some type of physical trauma. Yet the nursing and nurse assistant
notes contain no explanation of how the fracture occurred. It was simply “observed” that
the patient’s leg was swollen and angulated. In this particular case, the emergency
department physician who treated the patient filed an elder abuse report. The medical
director of the nursing home subsequently asked me to call the physician and try to
convince him to withdraw the report, because “we both know these things happen all the
time”. Indeed they do, and in my opinion constitute elder abuse.

Urinary tract infections are ubiquitons in nursing home practice. The main causes of
theso infoctions are inadequate hygiene and inadequate fluid intake. Many patients have
subtle symptoms that go unrecognized by nursing personnel, and a doctor is called when
the patient is floridly ill. Physicians rely on trained nursing personnel to report changes
of condition, and yet when facilities are understaffed or staffed with temporary or
inexperienced nurses, changes in the resident’s status often go unrecognized until more
severe symptoms develop. I can only estimate the number of patients I have treated for
urinary sepsis that went anrecognized. Over the past four years, there have been scores.
What are the underlying reasons for the development of these painful, disabling and
inhumane conditions? In my opinion:
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Inadequate staffing. Casual conversation with nursing personnel in nursing homes
where I care for patients invariably centers on workload. Nurse's aides routinely
work double shifts. Licensed nurses vent their frustration with having their workload
doubled when others call in sick or find employment elsewhere. In the facility where
I am medical director, the administrator budgets for temporary staff, both licensed
and unlicensed. However, temporary staff often proves unreliable and unaccountable
for their performance, increasing the stress on permanent employees. But in poorer
quality facilities, administrators fail to provide any additional temporary staff,
expecting existing staff to simply increase their workload. This results in tremendous
stress for the nsual employees. It is often this type of stress that leads to neglect and
abuse.

Inadequate training of staff.  Inservices™ are provided to many of the employees in
narsing homes where I practice, yet the baseline knowledge of staff regarding
geriatric nursing and common medical conditions is quite scant. - The acuity of
illnesses currently treated in skilled nursing facilities is far greater than even 5 years
ago, and yet the skill level of staff is still geared toward conditions extant in the
previous decade.

Inadequate compensation of staff. Minimum salaries are the rule for personnel in
nursing homes compared to acute care hospitals. Many of the best nurses leave for
better pay and working conditions.

Lack of leadership. Administrators, Directors of Nursing and Medical Directors all

share the responsibility for poor care.

¢ - Medical Directors are primarily fignreheads. They have little or no knowledge of
or involvement in decisions about staffing levels or compensation. Few
participate in operational decision-making in even a nominal way.

When the facility where I am medical director was preparing for the Joint

- Commission on Hospitals and Accreditation visit for the purpose of certification, I
was asked to review the credentials of physicians practicing in the facility. I was
astounded at the credentials of some of these physicians. One had been trained in

- pediatrics in another country;had become licensed here, and started a general
practice including caring for nursing home patients. Another individual’s file
revealed two years of training in orthopedics; this physician has subsequently
developed one of the largest nursing home practices in the commuaity, and is

- medical director at another of the facilities.in the non-profit chain that includes
mine. Another was trained in radiology, yet another in vascular surgery and both
of these individuals had also developed sizable nursing home practices.

When doctors lack training in adult medicine, as in these cases, they have no
foundation for treating such common conditions as diabetes, hypertension, heart
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di ,and d tia to name a few. When I voiced my concems to corporate
administrators, my suggestions were met with extreme unease. I was basically
told that I could not exclude these physicians. I did end up declining to credential
several physicians with no training in adult medicine.

4 Directors of Nursing and Administrators are concemned with running a business
and are out of touch with the care being provided. Thoy tend to concem
themselves with making sure regulatory requirements are folfilled. Taking such a
narrow focus often pays dividends in terms of passing state surveys — leading to
the perception that the care provided is adequate.

Lack of oversight and enforcement on the part of the regulators. When there is little
or no attempt by regulatory agencies to evaluate and enforce compliance with State
and Federal law, it is not surprising that nursing facilities continue to provide
inadequate and inhumane care.

Last fall I visited a terminally ill patient who had been placed in a nursing facility
when her family could no longer provide the care she needed at home. - She was a
Vietnameso immigrant who spoke no English, who was dying, and who had no way
to communicate her needs to the staff. At 10:30 in the moming I was astounded to
find her in bed, tightly restrained with a Posey vest on and wrist restraints in place.
The smell of urine in the room was overpowering. A nurse’s aide was present in the
room with the resident. I asked her why the patient was restrained, and was told, “she
keeps trying to get out of bed and remove her colostony bag”. There was no order
for such restraints on her chart. When I confronted the charge nurse on duty, I was
met with a nonchalance that was chilling.

I filed an Elder Abuse Report with the county Ombudsman’s Office, as well as a
complaint with the state Department of Health Services. In spite of numerous
attempts to speak with a nurse evaluator, I never received a retumed phone call. The
Ombudsman’s offico was unable to substantiate the complaint because the patient
had died before the representative visited the facility, about one week after the
incident. I later discovered that the facility had been issued a Class “B” citation for
the use of illegal wrist restraint as a result of my complaint. The Elder Abuse Unit of
the California State Attorney General’s Office investigated the complaint, but has not
yet filed criminal charges. It is my understanding that this unit has never prosecuted a
single case of elder abuse occurring in nursing homes.

What makes this particular case so egregious in my opinion is the total lack of regard
for the patient’s rights and comfort, with the restraints placed solely for the
convenience of the staff. This woman suffered untold misery as a result of being
violated in this way during the last days of her life. This type of occurrence deserves
the harshest punichment we have, and should not be tolerated.
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Financial considerations drive many of the practices in nursing homes. I would like to
comment specifically about two areas of concem: efforts to maximize revenues from
Medicare, and the role physicians play in facilitating these efforts.

There is no question that nursing facilities try to maximize reimbursement from
Medicare. I sec this particularly in cases where patients receive benefits under Part A.
The average physician caring for patients in nurging homes in my community will
automatically rubber stamp all care being provided. Patients are treated until Medicare
days are exhausted. On numerous occasions over the past several years I have treated
patients who have spent all one hundred days of their benefit in a single post-hospital
nursing home stay for highly questionable indications.

One gentleman who was discharged to a skilled nursing facility for rehabilitation
following knee replacement surgery spent 100 days receiving care for Stage IV decubitus
ulcers he developed while a patient at the facility. He subsequently received
rehabilitation services under Part B while paying privately to stay in a nursing home, and
was able to regain independence and retum home. Again, the average nursing home
dooctor will continue to sign the orders and visit every 30 days while taking no active role
in directing the patient’s care, as was the case for this unfortunate man.

When I ask patients about the care they received in nursing homes, I am frequently told
that they never saw a physician during their stay. Physicians are absentees in nursing
homes in this community and yet they perpetuate some of the financial abuses by virtue
of their absentee approach. As long as the doctor rubber stamps the facilities’ requests
for services they have carte blanche to bill Medicare for as much as they can. Part B
services are also frequently requested by the facility and authorized by the physician, for
such things as “caregiver training” to the nurse’s aides, and evaluations by therapists for
“proper wheelchair positioning” — items that certainly can and should be provided as part
of usnal care.

‘What are the underlying reasons for the average physician’s lack of active participation in
caring for patients in nursing homes? In my opinion:

e They have little or no training in geriatric medicine. This is a well-recognized
problem in medical education, with prospects looming for an even greater crisis,
given the expected growth of the older population in coming decades.
¢ A very small percentage of residents in training have received any exposure to
nursing home care in medical school. The vast majority has never even been in a
nursing home.

¢ Judging from my review of the credentials of physicians practicing in the nursing
facility where I am medical director, at least 50% have received only one year of
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post-graduate medical training, the bare minimum required for state licensure.
Again, this amount of training does not qualify physicians to care for this
population.
¢ Reimbursement for nursing home care is pitifally low. For approximately $50 per
month, the physician is expected to provide all needed services, 24 honrs a day, seven
days a wock, to some of the sickoest and frailest individuals he or she will ever
encounter. Much of the care is provided by telephone or fax communication, which
are not reimbursable services.

¢ Again, oversight and enforcement of statutes is Iacking. When a physician in my
community was prosecuted and imprisoned for committing Medicare fraud in billing
for nursing home services, I was told by several nurses who had worked in long-term
care for many years that “he was one of the betfer doctors” they soe in their facilities!

Finally, I would like to touch on the issue of falsification of records in the nursing home.
This problem is so serious that an entire hearing should be devoted to it alone.

False charting occurs on a daily basis in every nursing home I have visited. It is
particularly common in nurse’s aide charting. Because so much of the nursing home’s
reimbursement and permit to operate depend on charting, no spot can be left blank. It is
preferable to fill in anything, rather than imply the care was not provided or the condition
not observed. There are a number of indications that the charting is false.

First, the charting directly conflicts with either what I have observed or been told bya
reliable patient or family member. For example, I observe that the patient’s dentures are
in dire need of cleaning. The patient is unable to de it alone and tells me that they
haven’t been cleaned since admission. However, the daily care record shows initials
present, indicating the care had been provided on every single day, when clearly it had
not.

Second, contradictory statements are found in the record, e. g, the licensed nurse’s note
states patient lethargic with poor oral intake, while the nurse’s aide record shows “100%”
of fluids were consumed during the same shift. Similarly, large amounts of weight loss
occurred while the record documents “90%” or “100%” of each meal has been consumed.

It is partioularly common to find discrepancies between the information contained in the
Minimum Data Set (MDS) and the clinical charting. Recently one of my patients moved
to a new facility. Because I had concems about the quality of care in the new facility, I
read the chart rather carefully. I was surprised to find in the MDS that the patient was
considered to be totally dependent for ambulation, while previously she had been
ambaulatory with a walker. Her husband confirmed that, indeed, she was just as able to
walk with her walker as ever. Restorative nurse’s aides worked with her three times
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weekly and charted her walking with standby assistance only, which surely places her at
a higher level of independence than the entry in the MDS would indicate. In general I
would estimate that the information contained in the MDS is acourate only about 50% of
the time. .

Third, on ocoasions when I have assumed the care of patients from other physicians, I
have seen outrageous examples of false or fraudulent documentation.

For example: an 86 year old woman fell, suffering a hip fracture. She is transferred to a

gkilled nursing facility for rehabilitation under the care of Dr. A, who also happens to be
: the medioal director of the facility. I assume her care the next day becanse of insurance

roquirements (sho belongs to a Medicare HMO, contracted with UCDavis).

Dr. A’s initial history and physical states that he has reviewed the hospital’s recards, and
- interviewed and examined the patient. He specifically charts tliat her physical
examination is- “normal”, specifically including her genitourinary examination as
“normal”. Each-and every record sent to the nursing home from the hospital regarding
this patient refers to “severe uterine prolapse”, and when I examine the patient I find that
this uterine prolapse is impossible to miss upan an even cursory lifting of her gown.
-Therefore, Dr. A’s entire entry into this patient’s chart constitutes falsification. He did
+ NOT review the records OR examine the patient as he states he did in his note.
Incidentally, this nursing home is one of the most expensive and cosmetically appealing
in the community, and its medical director is probably committing this type of fraud on a
regular basis!

In conclusion, I do believe that the quality of care in the Califomnia nursing homes I have
practiced in needs improvement. I have cared for hundreds of nursing home residents in
nearly every nursing home in Sacramento over the past four years. Some of my patients -
have received outstanding care from dedicated professionals in excellent facilities. But
are the occurrences I have described today aberrations, or the tip of the iceberg? I fear
they are the latter. The poor quality of care indeed represents betrayal, of the trust of the
frail elderly who must live in them and of the taxpayers who pick up the tab.

1 would again like to thank Senator Grassley and Members of the Committee for allowing
mo to share my concems with you. As a physician and concemed citizen, I urge you to
continne your investigations with the goal of finding solutions to some of these pressing
problems.
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The CHAIRMAN. I am going to bring the other witness in. So will
gou three people stay at the table. We should hear the fourth one

efore we ask you questions.

I would like to, at this point, notify the press and TV that be-
cause we are going to have a witness that is testifying behind a
screen, it is imperative that we protect her identity. In keepin
with that commitment, I would ask the following: That C-SP.
please unplug the camera that would be behind me in the wall and
that all cameras on the second floor please turn your cameras
away. Turn the lights on so that we can see the cameras. The point
being that you simply cannot film during part of the second panel.

Then I would like to say a word to our witness, whose identity
the committee is obligated to protect. This committee appreciates
and recognizes the public service that this witness is performing by
coming forward. It cannot be overstated how important her testi-
mony will be. She is providing us with the kinds of insight and un-
derstanding that can only come from insiders, and I might add that
insiders who care about making a difference.

Sadly, it cften happens that those who come forward under these
circumstances are the targets of retribution by employers, and I
sincerely hope that that does not happen in this case. If it does, let
me assure our witness that this committee will take whatever steps
are necessary to protect that and stop that.

18 U.S. Code 1505 makes it a crime to impede a congressional
investigation. In that regard, I would consider it an impediment to
include retaliation against committee witnesses.

Again, I thank this witness, whom we are going to refer to as
Florence N, for coming forward and for acting in the public interest
and in the interest of thousands of nursing home residents and
their families. She is currently a health faciﬁtator and nurse eval-
uator, known as a surveyor, with the California Department of
Health. She is here to tell us about how the survey and the certifi-
cation process of nursing homes is flawed and, at times, fraught
with corruption and cronyism.

1I would ask for your testimony, Florence N. Would you start,
please.

STATEMENT OF FLORENCE N, REGISTERED NURSE

FLORENCE N. I feel privileged to have been invited to participate
in this special committee hearing on aging. I thank you for the op-
portunity to provide the testimony and to %e of service.

I am a licensed registered nurse within the State of California.
In my current position, it is my responsibility to survey and mon-
itor health facilities for compliance with State and Federal regula-
tions, write reports, investigate complaints regarding patient care
and services, issue citations when indicated, investigate adult/elder
abuse, assist providers with clarification of regulations. I continue,
at this time, as a health facilities evaluator nurse with the State
of California. I have substantial experience and service in the nurs-
ing profession.

As a surveyor in the skilled nursing facilities, my experience has
been both a very rewarding experience, but also a very frustrating
process. The reason is because we have regulations to go by, but
sometimes we cannot enforce the very regulations that are violated.
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The final decisions regarding the determinations of the survey
team are made by supervisors and administrative staff that may
not have a medical background or current training.

In California, the typical survey is conducted by a team of three
to four surveyors, depending on the size of the facility. One person
is designated as a team leader or team coordinator, and that per-
son usually handles the paperwork involved.

A team may consist of three RNs and one generalist or all RNs.
The generalist focuses on the environmental and physical plant
issues, while the RNs focus on medical issues. Sometimes the gen-
eralist is also a licensed nurse and does both tasks accordingly.

The first thing we do before we go out on a survey is an offsite
prep. In this task, we review the previous survey to get an idea of
the possible deficient practices and history of tf\;e facility. We re-
view computerized reports—OSCAR and ODIE—with data that
goes back at least 3 years, so we have a fairly good idea of how
that facility performs. There are some good-performing facilities
and poor-performing facilities. The team coordinator then assigns
the tasks to be done to the team members. Then every team mem-
ber knows what they have to do.

“When we get to the facility, the team divides up, and we all go
in different directions We tour the facility and get an overall view
of ‘the status of the residents. Next, we meet and select our survey
sample based-on our observations, information gathered from the
tour and from the facility staff.

Once the sample of survey is chosen and we have agreed on what
care needs we are going to focus; for example, restraints, pressure
-sores, weight loss, et cetera, we proceed with medical record re-
views while keeping our eyes and ears open to the surroundings.
We discuss our concerns with the facility staff as we go so that
there are no surprises at the end of the survey.

The survey is divided into two phases. In Phase I, we do a cer-
tain number of comprehensive reviews of the medical record. In
Phase II, we do focused reviews, keeping our attention on those fo-
(I:ilsed issues identified in Phase I, or new issues identified in Phase

When all the survey tasks are complete, we have an exit con-
ference and advise the facility of our findings. Then we write a re-
port regarding the deficient practices and wait for a written re-
sponse and a plan of correction.

We try to write our report in a manner that is most beneficial
to the residents. We give our deficient findings a score based on
scope and severity. Sometimes money penalties are assessed as a
- remedy to the deficient practices.

The specific shortfalls that plague the system are:

No. 1, the appointment of administrative staff to run the Depart-
ment of Health Services who do not have a medical background or
medical education. They make all the decisions regarding the
health care of the elderly. The medical professionals are not always
involved in making the final determinations regarding the health
care of the elderly in California.

No. 2, the focus is no longer on patient care. The focus appears
to be on warehousing the elderly, running the facility as cheaply
as possible with inferior products, such as soaps, linens, and over-
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working the CNAs at lowly wages and double shifts. There are
times that CNAs are so tired that they are not able to give appro-
priate care and accidents result. The residents sustain fractured
bones, and they are the ones that end up suffering and paying the
price. The residents have accidents in bed and sit in their urine
and feces because the call lights are not answered promptly.

No. 3, allowing the medical director of a facility to be the attend-
ing physician for as many as 80 to 90 percent of the total popu-
lation of that facility. In some cases, the physician does not get to
know the patients, let alone provide adequate care. When the pa-
tient suffers or declines in medical status, there is no one above
that medical director/attending physician to provide the necessary
:;lreatment and services. The resident continues to go down hill and

ies. :

In one case, a resident went to a facility for physical therapy
after a little stroke. He died within 3 months from urinary tract
infection and pneumonia that went untreated for over 24 days. He
lost 19 pounds in 1 month.

No. 4, the State citations and penalties assessed are often re-
duced to a lower level of severity and to a reduced amount of
money because the facility’s attorneys complain to the Department
or negotiate a settlement at the expense of the patient or the fami-
lies. I do not know how the State citations and penalties are en-
forced, but it appears that many of the penalties are never col-
lected, and the facility continues to operate their business as usual.

No. 5, some State regulations are antiquated and have not been
revised for years. The regulations are the minimum requirements
and do not reflect the current needs of the elderly in today’s soci-
ety. In many cases, the regulations are so out of date they are obso-
lete and nonapplicable. Revising the State regulations does not ap-
pear to be a priority in California. In some cases, some physicians
come to the facility at night and never see the residents, but they
chart as if they had seen them.

No. 6, the survey teams in the skilled nursing facilities do not
usually involve physician consultants unless there is an “A” cita-
tion to be issued. In those cases, the support the team receives
from the physician consultant appears to depend upon which facil-
ity is involved. In some cases, there have been interventions in the
decisions that are made at the Citation Review Conference, called
a CRC, and those interventions have reversed the results of the
hearing officer’s decision.

Many citations are dropped for lack of support from the physi-
cian consultant, and the families are left with no satisfaction, and
they wonder if the process is effective and just.

T?}Ine impact that influence, preferential treatment, cronyism and
favoritism have upon surveyors is that it instills a feeling of frus-
tration, hopelessness, and anger because it negates the intent of
the process to regulate and provide appropriate, safe care for the
patient. The effort is spent for naught. The providers continue to
take advantage of the system at the expense of the patient. Even-
tually, the surveyors become so complacent, they do not bother to
react to the situation and all of the findings are classified as un-
substantiated when, in fact, the opposite is true. The surveyor
gives up and asks, “What is the use?’
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It is obvious that there is favoritism within the ranks. Some peo-
ple get promoted several times in a short period of time, while oth-
ers equally qualified remain in the same position for years.

The existence, prevalence and catalyst for malnutrition, dehydra-
tion, decubitus ulcers, urinary tract infections, fractures, burns and
scaldings experienced in nursing homes I have inspected is the low
nursing staff-to-patient ratio requirement. The requirements are
minimal and totally inadequate for today’s population in the skilled
nursing facilities.

The acuity of the patient in the skilled nursing facility is much
higher than it used to be. The patients are more acutely ill and re-
quire more than custodial care. The facility can manipulate the
staffing figures to meet the requirements, but that does not mean
that the staffing is adequate at all. For example, the facility has
four licensed nurses in 24 hours. The nurses’ hours are counted
twice. The facility can say that they had eight nurses when, in fact,
they only had four nurses in 24 hours.

ime and time again, the most prevalent complaint from resi-
dents in nursing homes or their families is the shortage of staff.
Some family members feel compelled to spend every possible mo-
ment with their loved ones for fear that he or she will not get cared
for. The family member ends up; getting sick from the stresses as
a result of having their loved one in the facility and the staffing
shortages.

In addition, a current problem in California is the inadequate
training of the CNAs, (certified nursing aides), that they are receiv-
ing through the facilities that provide the CNA training programs.
There are only three RNs overseeing the CNA programs in the
whole State of California. The facilities are getting automatic re-
newals for the programs. There are no provisions for program site
visits to ensure that the provider and the program is in compliance
with the regulations or the facility’s own policies and procedures.
It is impossible for three RNs to monitor the State’s many facilities.

Another problem is the requirement of dietary services provided
by the registered dietician to the skilled nursing facilities. There
are some providers who have as many as 14 facilities for one dieti-
cian. It is impossible for one dietician to oversee the nutritional
status of 1,400 residents if each facility has 100 residents. Some fa-
cilities have as many as 250 residents.

The dietary supervisors are not adequately trained to monitor
the nutritional requirements of the patients. Significant weight
losses and dehydration are sustained by residents before any inter-
ventions are implemented by the facility. By the time the dietician

ets to the problem, it is too late. The resident may die from dehy-
gration, or breaks down, develops pressure sores which never heal,
and result in sepsis and death.

It is difficult to choose a worst case of neglect in California nurs-
ing homes that I have inspected. I have seen residents with Alz-
heimer’s Disease who were beaten to a pulp, and their facial bones
were all fractured by another resident when the resident wandered
into the aggressor’s room.

I have seen residents who were malnourished, developed Stage
III and Stage IV pressure sores that never healed, became infected,
and the resident died of sepsis. I have seen instances where the
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resident fell, fractured her arm, went to surgery, and died within
one week from complications related to the initial fall.

While the entire facility staff, except for one licensed nurse who
was overseeing 90-plus residents, all were attending an in-service
regarding falls, another resident fell, left the facility in her wheel-
chair and was found outside the parking lot bleeding from scalp
lacerations. 911 was called by a member of the church across the

arking lot, who confirmed that the resident was out of the facility,
ound, assisted, and transported to the acute care hospital before
the facility was aware that the resident was missing.

I have seen instances where the attending physician of 80 per-
cent of the SNF’s population was also the medical director of the
facility. The residents under the care of that physician were so ne-
glected many had significant weight losses, infections and died as
a result from lack of intervention and care by the physician.

In spite of the family’s request to transfer the patient to the
acute care, the facilities stated that they were able to take care of
the patient, and he continued to decline and within 3 months the
resident died.

One of the worst cases of neglect in a California nursing home
is where an abusive resident was allowed to beat five female resi-
dents overnight. The facility failed to do anything about the situa-
tion until the surveyor intervened. The five.female residents were
in the Alzheimer’s unit, so the facility thought that it was all right
to allow the residents to get beaten up because they, the female
residents did not know what was happening anyway.

We had to call a serious and immediate threat before the facility
would protect the residents from: further harm. Those residents
who have no family to visit them are the most vulnerable to neglect
because there is no one to oversee their care. The residents are
often intimidated by the facility and are afraid to voice grievances.

My experience and opinion regarding the motivation of nursing
administrators is money, and I emphasize money. This is a lucra-
tive business, and it is not done for free. Most administrators do
not invest money back into the facility. Many times the residents
are observed in tattered and ill-fitting clothing. Their hair is mat-
- ted and dull because shampoo and conditioner are not used to wash
their hair. The facilities use a generic soap for shampooing as well
as showering. The washcloths are paper thin and inadequate. The
quality of patients’ care is diminished. In some cases, nursing home
administrators have ‘an attitude that the resident goes into the
nursing home to die, when, in fact, many go there for convalescence
and rehabilitation. Many residents plan to get well and return to
their homes.

Most nursing homes have a facade that is disarming and is set
up in appearance to influence to bring their loved ones there. Once
past the big double doors, it is a different story, all business and
very dismal. They rush the patients through %eir meals, yell at
them when they are confused and insecure, and they treat them
like children. They strip all of their dignity from them.

Last, the California health facility provider association is very
powerful in California. Sherrie Crumm meets with the Deputy Di-
rector of the Department of Health Services and other department
heads every 2 weeks. All of the policies and procedures are over-
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seen by the representative for the providers before they are imple-
mented. Sherrie Crumm does not work for the Department of
Health Services, but is basically making the decisions for the De-
partment of Health Services.

That is all I have to report. Thank you.

[The prepared statement of Florence N. follows:]
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STATEMENT
by
Florence N.

I feel privileged to have been invited to participate in this special committee hearing on aging. I
thank you for the opportunity to provide testimony and to be of service,

I am a licensed Registered Nurse with in the State of California.

In my current position, it is my responsibility to survey and monitor health facilities for compliance
with State and Federal regulations, write reports, investigate complaints regarding patient care and
services, issue citations when indicated, investigate adult/elder abuse, assist providers with
clarification of regulations, I continue at this time as a Health Facilities Evaluator Nurse with the
State of California. I have substantial experience and service in the nursing profession.

As a surveyor in the skilled nursing facilities my experience has been both, a very rewarding
experience, but also a very frustrating process. The reason is because we have regulations to go by,
but sometimes we can't enforce the very regulations that are violated. The final decisions regarding
the determinations of the survey team are made by supervisors and administrative staff who may not
have a medical background or current training.

In California, the typical survey is conducted by a team of 3-4 surveyors depending on the size of
the facility. One person is designated as a team leader or team coordinator and that person usually
handles the paperwork involved. The team may consist of 3 RN's and one generalist or all RN's. The
generalist focuses on environmental and physical plant issues, while the RN's focus on medical
issues. Sometimes the generalist is also a licensed nurse, and does both tasks accordingly.

The first thing we do before going out on a survey is an "off-site prep." In this task we review the
previous survey to get an idea of the possible deficient practices and history of the facility. We
review computerized reports (OSCAR, ODIE ) with data that goes back at least 3 years so we have
a fairly good idea of how that facility performs. There are some good performing facilities and poor
performing facilities. The team coordinator then assigns the tasks to be done to the team members,
then every team member knows what they have to do.

When we get to the facility, the team divides up and we all go in different directions, tour the facility
and get an overall view .of the status of the residents. Next, we meet and select our survey sample
based on our observations, information gathered from the tour and the facility staff.

Once the sample of residents is chosen and we have agreed on what care needs we are going to focus
on, i.e. restraints, pressure sores, weight loss, etc., we proceed with medical record reviews while
keeping our eyes and ears open to the surroundings. We discuss our concerns with the facility staff
as we 50 that there are no surprises at the end of the survey.

The survey is divided into two phases. In Phase I, we do a certain number of comprehensive reviews
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of the medical record. In Phase II, we do focused reviews, keeping our attention on
those focused issues identified in Phase I, or new issues identified in Phase II .

When all survey tasks are complete, we have an "exit conference” and advise the facility of our
findings. We then write a report regarding the deficient practices and wait for a written response and
plan of correction.

We try to write our report in a manner that is most beneficial to the residents. We give our deficient
findings a score based on scope and severity. Sometimes money penalties are assessed as a remedy
to the deficient practices.

The specific shortfalls that plague the system are:

a. The appointments of Administrative Staff to run the Department of Health Services who do
not have a medical background or medical education. They make all the decisions regarding
the health care of the elderly. The medical professionals are not always involved in making
the final determinations regarding the health care of the elderly in California.

b. The focus is no longer on patient care. The focus appears to be on "warehousing” the elderly,
running the facility as cheaply as possible with inferior products, i.e. soaps, linens and
overworking the CNA's at lowly wages and double shifts. There are times that CNA's are so
tired that they are not able to give appropriate care and accidents result. The residents sustain
fractured bones and they are the ones that end up suffering and paying the price.

c. Allowing the Medical Director of a facility to be attending physician for as many as 80-90%
of the total population. In some cases, the physician does not get to know the patients, let
alone provide adequate care. When the patient suffers or declines in medical status, there is
no one above that medical director/attending physician to provide the necessary treatment
and services for the patient. The resident continues to go down hill and dies.

d. The State citations and penalties assessed are often reduced to a lower level of severity and
to a reduced amount of money because the facility's attorneys complain to the Department
or negotiate a settlement at the expense of the patient and/or the families. I do not know how
the State citation and penalties are enforced but it appears that many of the penalties are
never collected and the facilities continue to operate their business as usual.

e State regulations are antiquated and have not been revised for years. The regulations are the
minimum requirements and do not reflect the current care needs of the elderly in today's
society. In many cases, the regulations are so out of date they are obsolete and non-
applicable.

The survey teams in the skilled nursing facilities do not usually involve the physician consultant
unless there is an "A" citation to be issued. In those cases, the support the team receives from the
physician consultant, appears to depend upon which facility is involved. In some cases, there have
been interventions in the decisions made at CRC (citation review conference) and those interventions
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have reversed the results of the hearing officers decision.

The impact that influence, preferential treatment, cronyism and favoritism have upon surveyors is
that it instills a feeling of frustration, hopelessness, and anger because it negates the intent of the
process to regulate and provide appropriate, safe care for the patient. The effort is spent for naught!
The providers continue to take advantage of the system at the expense of the patient. Eventually, the
surveyors become so complacent, they don't bother to react to the situations and all findings are
classified as "unsubstantiated” when, in fact, the opposite is true. The surveyor gives up and asks
"what's the use"?

The existence, prevalence and catalyst for malnutrition, dehydration, decubitus ulcers, urinary tract
infections, fractures, burns and scaldings experienced in nursing homes I have inspected is the low
nursing staff to patient ratio requirement. The requirements are minimal and totally inadequate for
today's population in skilled nursing facilities. The facility can manipulate the staffing figures to
meet the requirements, but, that doesn't mean the staffing is adequate at all.

For example, the facility has 4 licensed nurses in 24 hrs. , the nurses hours are counted twice. The
facility can say they have 8 nurses when, in fact, there are only 4 nurses in 24 hours.

Time and time again, the most prevalent complaint from residents in nursing homes, or their
families, is the shortage of staff. Some family members feel compelled to spend every possible
moment with their loved ones for fear that he/she won't be cared for. The family member ends up
getting sick from the stresses as a result of having their loved one in the facility and the

staffing shortages. .

In addition, a current problem in California is the inadequate training the CNA's (Certified Nurses
Aides) are receiving through those facilities that provide CNA training programs. There are only 3
RN's overseeing the CNA programs in the State of California. The facilities are getting automatic
renewals for the programs. There are no provisions for program site visits to ensure that the provider
and program is in compliance with the regulations or the facility's own policies and procedures.

Another problem is the requirement of dietary services provided by the registered dietician to the
SNF. There are some providers who have as many as 14 facilities for 1 dietician. It is impossible for
1 dietician to oversee the nutritional status of 1,400 residents, if each facility has 100 residents. Some
facilities have as many as 250 residents.

The dietary supervisors are not adequately trained to monitor the nutritional requirements of the
patients. Significant weight losses and dehydration are sustained by residents before any
interventions are implemented by the facility. By the time the dietician gets to the problem, it is too
late. The resident may die from dehydration, or breaks down, develops pressure sores which never
heal and result in sepsis and death.

It is difficult to choose a worst case of neglect in the California nursing homes I have inspected. I
have seen residents with Alzheimer’s disease who were beaten to a pulp and their facial bones were
all fractured by another resident when the resident wandered into the aggressor's room. | have seen
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residents who were malnourished, developed Stage I1I and Stage IV pressure sores, that never healed,
became infected and the resident died of sep sis. I have seen instances where the resident fell,
fractured her arm, went to surgery, and died within a week from complications related to the initial
fall. While the entire facility staff (except for one licensed nurse overseeing 90+ residents) were all
attending an inservice regarding falls, another resident left the facility in her wheelchair and was
found outside in the parking lot, bleeding from scalp lacerations. 911 was called by a member of the
church across the parking lot who confirmed that the resident was out of the facility, found, assisted
and transported to the acute care hospital before the facility was aware that the resident was missing.
I have seen instances when the attending physician of 80% of the SNF's population was also the
medical director of the facility. The residents under the care of that physician were so neglected,
many had significant weight losses, infections and died as a result from lack of intervention and care
by the physician.

One of the worst cases of neglect in a California nursing home is where an abusive resident was
allowed to beat 5 female residents over night. The facility failed to do anything about the situation
until the surveyor intervened. The 5 female residents were in the Alzheimer's unit, so the facility
thought it was alright to allow the resident to get beaten up because they didn't know what was
happening anyway.

We had to call a "serious and immediate” threat before the facility would protect the residents from
further harm. Those residents who have no family to visit them are the most vulnerable to neglect
because there is no one to oversee their care.

My experience and opinion regarding the motivation of nursing home administrators is MONEY.
This is a lucrative business and it is not done for free. Most administrators do not invest any money
back into the facility. Many times the residents are observed in tattered and ill-fitting clothes. Their
hair is matted and dull because shampoo and conditioner are not used to wash their hair. The
facilities use a generic soap for shampooing as well as showering. The wash cloths are paper thin and
inadequate. The quality of patient's care is diminished.
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The CHAIRMAN. We thank you very much. We will go to question-
ing now. So if each of you would stay, as inconvenient as it might
be for us to have eye contact on occasion, stay where you are, and
we will ask you questions accordingly

First of all, Dr. Locatell, when sid you say your position at the
University of California, Davis, ended?

Dr. LOCATELL. June 30 of this year.

The CHAIRMAN. And it was strictly related to funding.

Dr. LOCATELL. Funding cut, yes.

The CHAIRMAN. It had nothing to do with your interests in nurs-
ing home welfare?

Dr. LocaTELL. I have my suspicions about that.

The CHAIRMAN. Well, then tell me about your suspicions because
I am interested in anybody who would be punished for looking out
for the welfare of people in nursing homes and, more importantly,
people who would be just expecting laws, and regulations, and poli-
cies to be abided by.

Dr. LocATELL. Well, I was recruited to the faculty, and one of the
things that I felt really needed to be done was a nursing home pro-
gram to educate residents. There were no other faculty in geriatrics
or in any other area who were taking on this area.

My position at the time was that we needed to go to high-quality
facilities; that we should not send our patients to the types of facili-
ties that you have heard about today. We all know which facilities
those are and, yet, there was a financial arrangement with one of
the most notoriously awful facilities across the street from the Uni-
versity Medical Center. They were sending 30 patients a month
there. Fifteen of them came back every month. In the 6 months
that I developed my program, less than 10 percent came back to
the hospital, none needed emergency room care. These were from
high-quality facilities, where you could rely on the nursing staff,
you could rely on what was provided there and, yet, the university
repeatedly was sending patients to this place across the street.

It is very complicated why they were doing that, but there was
clearly a financial arrangement with the owner of that facility,
which is a for-profit facility, and I was extremely vocal about this
during the course of my 18 months on the faculty. I had received
a merit promotion with a unanimous vote. Three months later the
funding 1s cut for my position. ; .

The CHAIRMAN. And you would have had expectations to be there
for a long, long period of time under the tenure arrangements of
most universities.

Dr. LoCATELL. Well, I was not in a tenured position, but, clearly,
more geriatricians, more clinical geriatricians are needed to train
residents, and I was recruited to join the faculty. The residents
loved the rotation. They were learning something. And to have the
position cut, coincident with some other things that had to do with
my objections to this nursing home, I find to be very suspicious.

The CHAIRMAN. Would you be cooperative, if 1 wanted to look
into this further with you?

Dr. LOCATELL. Most definitely.

The CHAIRMAN. And on your behalf?

Dr. LocATELL. Most definitely. Thank you.
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The CHAIRMAN. Thank you very much. I think I will continue
questioning you, not about this matter, but on to more of the testi-
mony that you had today. -

You make many important points in your testimony about the
importance of professional medical training in geriatric care, and I
wanted to point out to you that the Aging Committee held a forum
on this very issue earlier this year, at which it was argued that
there is an undersupply of geriatricians in our country. _

As a practicing geriatrician, you, of course, are well qualified to
answer questions on the medical care and nature of older adults.
With that in mind, these set of questions will come. Obviously,
there are exceptions to each question, but please answer with a
simple yes or no, if that is possible.

Is malnutrition preventable and treatable for nursing home resi-
dents who are not suffering from wasting type diseases’

Dr. LOCATELL. Yes. .

The CHAIRMAN. Is dehydration preventable and treatable for
nursing home residents who are not suffering from wasting type
disease?

Dr. LOCATELL. Most definitely, yes.

The CHAIRMAN. Are pressure ulcers preventable and treatable for
nursing home residents?

Dr. LoCATELL. They are entirely preventable. They may not al-
ways be treatable. Once they have developed to the severity that
we are talking about, Stage IV, in order to eradicate the dead tis-
sue and replace with fresh, et cetera, et cetera, it is a very invasive
procedure. Many patients cannot withstand that, especially by that
point. So they are preventable. There is no question they are pre-
ventable.

The CHAIRMAN. Thank you. Are urinary tract infections and also
fractures, burns, and scal);iing preventable and treatable for nurs-
ing home residents?

Dr. LOCATELL. Yes, they are.

The CHAIRMAN. So these questions are not, by any means, inevi-
table conditions among nursing home residents?

Dr. LOCATELL. That is my belief, yes. '

The CHAIRMAN. Competent staff should be able to distinguish be-
tween those cases in which failure to eat or successfully absorb
food or water is unavoidable and those in which it is avoidable?

Dr. LocATELL. They most absolutely should. If they are looking
at the patients and they are using their clinical skills, their train-
ing, what they were licensed for, absolutely.

The CHAIRMAN. So just, once again, we are talking about the de-
livery of care, type of care that is under the control of the facility
and should, if done right, prevent a majority of these conditions
from occurring?

Dr. LOCATELL. Most definitely, yes, Senator.

The CHAIRMAN. There seems to be an attitude among some that
nursing home patients are old and, for this reason, they just stop
eating, they waste away and, because of this, there is no sort of
conscience that there has to be about death. Do I understand you
correctly that you are telling me, as a medical professional, that it
is not that simple? ’
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Dr. LocaTELL. Well, I think ageism underlies a lot of the poor
care, especially on the part of the medical community. Yeah, they
- are old. It is t{ueir time to die. But, of course, it is not that simple.
Primarily, these people are disabled and they need care.

The CHAIRMAN. Now I have asked you the questions I have asked
you because tomorrow we will be hearing testimony implying that
these conditions are unavoidable. You probably will not be able to
respond to those testimonies because you have not heard it, but
you are making very clear, at least as I describe it, that these are
avoidable situations and, particularly, the situation that you, as a
medical professional, would not accept the view that people might
just stop eating and, consequently, if you stop eating, waste away—

Dr. LocaTELL. Well, you know, if you—

The WITNESS. Consequently, if you waste away, you die.

Dr. LocaTELL. Well, if you, again, I am with Trish on believing
in the MDS process because it is a blue print for how to take care
of patients. And one of the areas that is asked in MDS is mood,
and these patients are depressed, and depression can be treated.
So, no, they should not just be allowed to waste away and not re-
ceive the care that we have available.

The CHAIRMAN. Dr. Locatell, in your testimony you describe a
number of situations of falsification of documentation on the part
of facility staff. You make particular reference to discrepancies be-
tween information on clinical charts and information on the MDS.
In fact, I think you said the MDS is accurate only about 50 percent
of the time.

Dr. LoCATELL. Yes, that is what I prepared in my statement.

The CHAIRMAN. The MDS data is now required to be automati-
cally transmitted to HCFA and Medicare payments are determined
according to the patient’s need as recorded on the MDS. Can you
elaborate on the implications of falsification of patient data as it
impacts patient care and also payment.

Dr. LoCATELL. Well, it is my understanding that the more dis-
abilities reported on MDS, the more facility will receive in funding.
I do not know of that directly, but I understand that that is part
of what determines funding to the facilities, both from Medicaid
and Medicare. Trish may be able to talk about that a little bit
more.

As far as the care, when you look at the care plans for these pa-
tients that are developed out of the MDS process, they frequently
reflect a lack of nursing understanding of what the basic process
is for and why the items are located there. So you will find kind
~ of nonsensical care plan being generated out of these faulty MDS
completions. It is very prevalent in the nursing homes that I have
visited, where I have scrutinized it.

The CHAIRMAN. I am going to now go to Ms. Duncan.

Ms. Duncan, among your responsibilities as an activities director
you had the task of recording the assessment of a resident’s activ-
ity time on the MDS. Your written testimony states that you were
asked to change your assessment because it was not consistent
with others. Can you explain why you were asked to change your
assessment and in what way were your assessments inconsistent
with others?
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Ms. DUNCAN. A majority of the time when I was asked to change
it was the part that reflected isolation. I think the doctor under-
stands an isolated patient can get depressed and disassociate from
other people.

Isolation is triggered by how often they go out of their room, how
often they are in activities and their level of participation. Now
these are things that I physically saw. OK, they never left their
room and they did not participate, therefore, they are an isolation
case. And in my section, I would trigger that they were in isolation,
lack of participation.

Now this would have to affect, when you—God, it is hard to ex-
plain the MDS. It is a very complicated, inter-wound type of—so
that when I trigger that l%ey were isolated for activities, Social
Service would have to address how they are dealing with the isola-
tion. Nursing would have to address if this had any medical issues,
psych evals would have to be—all of that flows together. So if I
triggered that—and I knew this person did not go to activities. This
person stayed in their room, and they were isolated, and if I wrote
that down and the Nursing Department did not want to deal with
that part of the MDS or they had already filled theirs out and they
did not make any mention that this person never left their room,
and Social Service did not mention it, and I am the only one that
mentioned it, it would cause a problem. So they would have me
change it.

The CHAIRMAN, For everybody down the chain, right?

Ms. DuNcaN. Everybody down the chain has to address—

The CHAIRMAN, o asked you to change your assessment?

Ms. DUNcAN. The person in m buifding at those particular
times that was in charge of it was the director of nurses.

The CHAIRMAN. Also, Ms. Duncan, some people would argue that
Federal and State requirements for recordkeeping might be seen as
busy work, which deflects the energies of staff away from patient
care. However, more than once you stress the importance of accu-
rately noting administration of fluids and meals, as well as noting
important changes in eating habits and patterns. Specifically, you
s?id that charting and evaluation by the CNA is the key to qua{ity
of care.

Can you explain your rationale of linking accurate recordkeeping
to quality of care, and can you address the argument that a?l of
this paper busy work actually contributes to poor quality care be-
caus;a it deflects staff energies away from direct hands-on patient
care’

Ms. DUNCAN. Let me talk about the first part of your question
because the second part kind of confuses me a little bit.

In regard to adequate and accurate charting, if I accurately chart
how much your mother drank, and she did not drink enough, then
you would know about it before it became a dehydration issue. If
when I was changing her and I changed her every 2 hours in my
8-hour shift and she never had a bowel movement, and on the ADL
record it noted that she had not had a bowel movement in days,
then we may have a bowel impaction that the doctor would be bet-
ter addressed to tell you what kind of problems that creates. But
if I chart correctly and accurately, then I can alert a nurse, “Hey,
look, there might {)e a problem here.” The nurse watching the chart
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(\ivould say, “Oh, yeah, there might be a problem here. Talk to the

octor.”

Adequate, accurate nursing from the CNAs. If I fed somebody
and they started losing their appetite, I would be the first one to
know, and if I accurately write that down, that they have a loss
of appetite or they are eating less, then the charts would reflect it,
thﬁ r(liurses could do something about it, and the doctors could be
called.

The CHAIRMAN. So you are making a point that very good record-
keeping is very basic to the quality of care. ‘

Now the other argument that I am asking you to address is, peo-
ple who would say, well, we spend so much time on paperwork, we
cannot deliver hands-on quality of care.

Ms. DUNCAN. Then you need to hire more people, so they are not
so rushed. Because it is absolutely important that they have the
time to accurately chart. It is absolutely important.

The CHAIRMAN. Is it at least theoretically possible that good
quality care was being provided and the staff were just going
through the moments of filling out the required paperwoer?

Ms. DUNCAN. Clarify that just a little bit.

The CHAIRMAN. Well, in other words, that by doing this, that
they were giving some care, but when it came to filling it out they
actually were not giving the filling out of the paperwork the proper
attention that it ought to deserve for a basis of quality of care.

Ms. DUNCAN. I believe that, theoretically—well, I think that it is
possible that they did do the care, and they did it well, but they
did not accurately chart it, you still have a problem. Any way you
cut it, you have to put down accurately in your charts what you
are doing, good or bad.

If I did not get a chance to shower, that should also be on there.
I should also say I did not have a chance to shower this patient,
and I should chart that, I should not feel like I have to chart on
there that I did shower because I may lose my job.

The CHAIRMAN. I would continue with you and Ms. Lloyd on an-
other question. In ‘addition to the charting practices of CNAs, you
also cited occasions in which other facility staff, including super-
visors, corrected and filled in information in the patient’s medical
records. Are we talking about a widespread practice of altering pa-
tient information?

Ms. DUNCAN. In the five buildings that I worked in, yes, sir, on
all levels.

The CHAIRMAN. Ms. Lloyd. I see Florence shaking her head. Do
you have a comment on that?-

FLORENCE N. Sometimes I do not-even consider the charting be-

- cause I know that it has been altered. I know it is inaccurate, and
I just disregard it. The MDS is supposed to reflect the current sta-
tus of the patient, and I can go look at an MDS and go look at the
patient, and they do not match. So I know that things have been
altered. I have given many citations, and I have seen many pa-
tients where the records have been altered. The care plans have
been backdated. It is an ongoing problem, and I can verify what
the other two have said.

The CHAIRMAN. I noticed all three of our other witnesses were
nodding affirmatively to what Florence just told us.
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Now for Ms. Lloyd. You were an MDS coordinator for your facil-
ity. We have heard from other witnesses that there is some fal-
sification of records and documents in facilities. On the basis of

our own experience, how would you characterize the reliability of

DS information? Can it be trusted or is it unreliable?

Ms. LLoyD. It is unreliable.

The CHAIRMAN. Ms. Duncan, you spoke of the nursing homes
knowing ahead of time when survey and certification teams would
be coming. In your experience, was facility management usually
correct in their assumption as to when a survey team would arrive?

Ms. DUNCAN. Usually within a week to 10 days they could pretty
accurately assess when they were coming, and for those 2 weeks
prior then you just had extra staff.

The CHAIRMAN. Do you know how the facility staff learned about
how the surveyors schedule?

Ms. DUNcAN. Not firsthand, no, sir.

The CHAIRMAN. And did facility staff do things differently when
they were expecting survey and certification teams? For instance,
did they add staff and, if so, where did those staff come from?

Ms. DUNCAN. Yes, they added staff. We would often schedule for
overtime, bring in part-time people in all departments, all depart-
ments; housekeeping, maintenance, activities, and nursing. They
would bring them in. Now, on the nursing, they would sometimes
recruit from other buildings within that corporation. I was re-
cruited on two separate occasions to go from one company-owned
building that was not expecting survey to work for 4 or 5 days at
a building that was expecting survey.

The CHAIRMAN. Ms. Lloyd, I should go back. You answered af-
firmatively that the MDS 1s unreliable, but would you explain and
elaborate on the unreliability of MDS.

Ms. LLoYD. The MDS is the assessment tool that the nurse has.
In the first 14 days, when you assess a resident when they come
in, you are relying on the data that is collected in the chart. So on
day shift, night shift, and P.M. shift, {;ou are relying on certified
nursing assistants to document everything this resident is doing.
They are putting that in the chart, and then the assessment coordi-
nator is goir.g back, reviewing all of this information, and compil-
ing all of the data to come up with a plan of care.

en you are done with all of this information, if all of it is inac-
curate, then you come up with a plan of care that is inaccurate,
and then the patient fails.

The CHAIRMAN. Thank you for your elaboration.

Ms. Lloyd, you stated that you were aware that the administra-
tion in one facility where you worked had brought in industry con-
sultants to assist in presurvey preparation. I would like to have
you elaborate on that. How often did it happen, as far as you know,
and do you know how common this might be in the industry?

Ms. LLoyD. 1, personally, believe that the MDS, a lot of people
do not know how to do the MDS. They are not trained in the MDS
grocess, so you have to get consultants from outside of your own
acility to train your personnel inside the hospitals on how to do
the assessment. It is all dates, unfortunately. Their dates—it is a
compliance thing, and as long as the dates are in place, then DHS
does not question anything. As long as you have the dates where
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they are supposed to be, DHS just really does not pay attention to
it

So when the industry consultants came in, that is basically what
they taught us. That was the most important thing was the dating
of the MDS’s and making sure we are dating them appropriately.
They went through the entire hospital, pulled every MDS and
every chart, 120 beds, and put brand new MDS’s in there and
made up the information, just so we would comply because we were
like in fast track.

We had so many complaints about this facility that we had to
clean it up before DHS came back. Because when they come and
they fine you or they give you a bad report, then you have to clean
up )lr)om]'( act within so many days because you know they are com-
ing back.

he CHAIRMAN. Florence, I would like to follow up with you on
a question previously asked. We have heard several times from in-
dividuals that nursing homes often know ahead of time when a
survey team is to arrive. How exactly does this happen if the policy
states that the survey visits are to be unannounced? Do you know
of any cases in which nursing home facilities were informed in ad-
vance by surveyors, or other state personnel of an inspection or is
it simply a matter of predictability?

FLORENCE N. They are not informed in advance, but they can fig-
ure it out because within 12 to 15 months we are going to be there,
and they are pretty smart. They keep track of where we were last,
and they know, more or less, within 12 to 15 months we are going
to come. So most of the time they can predict that we are going
to be there within a month, at the most, within 2 weeks to a month
we will be there. They know when we are coming.

The CHAIRMAN. So it is a matter of predictability and not some-
body calling up and saying, you know, you are the next one to be
inspected.

FLORENCE N. Right. We never, as far as I know, no one ever tells
them, but they do figure it out, and they do bring reinforcements
from the corporation, from registries. The first day if you want to
find things, the best way to catch them is the first day. You look
. at the residents, how they are fed, and how they look because the
second day by then they have their reinforcements and staff all
over the place, and the linen is supplemented, and they have rein-
forcements. I call them reinforcements. But the very first day that
you come, that is when you see the most problems.

The CHAIRMAN. Your testimony got right at the heart of some of
the very serious problems we have about whether or not surveys
and enforcement are working. One of them you mentioned about
the defeating nature of the surveyor’s job. You used the word “com-
placent” to describe the attitude that some surveyors develop. You
also said that some just seem to give up.

What is it about the job that is so defeating and what can be
done to correct this?

FLORENCE N. We are trained to enforce the regulations that were
developed. It took HCFA 12 or 15 years to develop this litany of
regulations that is supposed to be beneficial for the patient. When
we try to enforce them, we are either told by the upper echelons
to back off or we are given some excuse.
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Sometimes the providers complain about the surveyors, and you
are pulled away from that facility. Some providers or their attor-
neys complain about you, and then you are not allowed to go there.
If you get too rigorous and you try to enforce the regulations, they
will complain about you, and then you will be kept away from that
facility.

There are many providers that do not want certain surveyors in
their facility simply because they know that they are going to en-
force the regulations. Sometimes after we do try, we are defeated
because the upper administrative people overturn our decisions. So
then you do kind of feel like, “What is the use? All of my efforts
were for naught,” and the families feel that there is no justification,
there is no justice. They know that their relative or their loved one
was harmed. They know something was wrong, and then there is
no p(lenalty for the providers. They just go on and do business as
usual.

When you are reprimanded for being too rigorous, what happens
is that you feel that, “What is the use?”, so sometimes you just give
up. There is no sense trying to correct the thing if somebody is
going to negate your work after you go and do that. It gets kind
of disillusioning to try and do your work.

The CHAIRMAN. Let me follow up, and then I am going to turn
to Senator Breaux. You just referred to upper-echelon people in
your comments. Do you mean management? Who are these people
and, more importantly, what is their motive for taking no action?

FLORENCE N. I am talking about the high administrative ap-
pointees by the Governor who are running our department. They
have no medical background. They are appointed officials, but they
run and make all of the determinations, and there are political ties.
The providers go and meet with them, they complain about the sur-
veyors, they say that we are not letting them do their business,
and so then we are told to back off because the providers are com-
plaining about us.

So some surveyors do kind of give up, and they just kind of get
complacent, and they do not enforce the regs and nothing gets
done. The patient is the one that suffers. '

The CHAIRMAN. Senator Breaux.

Senator BREAUX. Thank you very much for your testimony.

I was just wondering, this is all extremely depressing. Have any
of you ever run across any good nursing homes?

Dr. LOCATELL. Yes.

Senator BREAUX. | say that in all sincerity. I mean, this is a
major indictment of one state’s nursing homes. Doctor, can you
kind of, just for the sake of my brief questioning, move a little bit
so I can see.

ng’w many nursing homes do you all have in California, any
idea?

Dr. LocATELL. 1,500-1,400.

Senator BREAUX. If you had to because of your experience sort
of quantify good, bad, and the ugly, how many of each? Are all of
them like this or is just one third of them like this, half of them
are like this? Are there no good nursing homes in California?
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Dr. LocATELL. When I read the GAO report and I saw that only
2 percent had minimal or no deficiencies, does that answer your
question?

Senator BREAUX. Two percent?

Dr. LocATELL. Two percent.

Senator BREAUX. Two percent minimum or no deficiencies.

Dr. LocaTELL. Two percent. Now they categorized the defi-
ciencies. A third of them were the ones that were the most likely
to cause bodily harm, a third were less serious but could lead to
harm, and a third were kind of minor, but, you know. It was di-
vided up about that way. Only 2 percent had minimal or no defi-
ciencies.

Senator BREAUX. If I was thinking about putting a parent or a
loved one in a nursing home in California and I did not know
where to go to find out which ones would be the good ones and
which ones would be the ones I would not want to use, where
would I go to find out that information or can I find that informa-
tion on tEe facts that are available today?

Dr. LocATELL. In California, the information about citations is
readily available. It is actually available on the Internet. It is also
available from the Department of Health Services. So, No. 1, you
can get your history of citations. As Florence pointed out, though,
it does not necessarily mean anything, but at least you can find out
this one, this particular one, has had ten Class A citations in the
last 2 years.

Senator BREAUX. So in California, at least, the information on ci-
tations for violations charged by the State is on the Internet. Now
what is on the Internet, a fine, or a citation or what would it be?
Because I noticed in Louisiana they said that there was something
like only 11 percent of those inspected or whatever or found to be
in violation were actually fined.

Dr. LOCATELL. Yes.

Senator BREAUX. So is the information credible information? It is
on the Internet, which is good. Is it credible information?

Dr. LOCATELL. Actually, yes, because the source of the informa-
tion is actually a nursing home reform advocacy group. California
Advocacy for Nursing Home Reform maintains this on their Web
site, all of the information about citations and fines.

Senator BREAUX. Let me explore this a little bit further. Is this
a way to ensure that people will pick the ones that are good and
not go to the ones that are bad, thereby getting them out of the
business because of lack of use or does it make any difference at
all? With all of this information, are people still going to the bad
nursing homes?

Dr. LOoCATELL. Well, the problem is usually the family member
ends up in the nursing home at a time of crisis. Hey, you need to
get out of the hospital. Here is where there is a bed, and that is
where you go, and you can go and look it up all you want, but you
have got to get out of the hospital today because, boom, you do not
need to be here any more. That is how a lot of residents end up
in these substandard places, and then they stay there. They never
get rehabilitated, and they stay there for long-term care.

When there is a choice, and a planning, and a chance to go and
look around, that is the exception, I think, and that is one of the
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reasons the public gets so frustrated about having to choose a nurs-
ing home because they are just forced into it in the middle of a cri-
sis.

Senator BREAUX. So the publication and making available of in-
formation on the good ones and the bad ones is not, in your opin-
.ion, enough to be able to have a major influence on those that are
bad because people make the decisions in a time of crisis.

Dr. LoCATELL. That is correct, yes.

Senator BREAUX. Now I have been looking over the minimum
data set, and this thing is quite as confusing to me. I mean, there
are pages and pages of such small fine print, and it covers just
about everything; communications, hearing patterns, cognitive pat-
terns, mood and behavioral patterns, and under each one of these
is all kinds of boxes to check.

I just this weekend filled out one of these things on an air condi-
tioner that I bought, and the only way I could get the warranty is
if I filled out what made me buy it, and what did I think about
it, and all of these questions. It became so frustrating I just
checked of all the things, OK, OK, OK, OK, OK, because I did not
want to spend all of the time doing it.

The point is that it seems to me that the people who fill out this
are the people who are running the shop. It is like me being given
a survey on what kind of job is Senator Breaux doing as a Senator.
Does he come to hearings or does he ask good questions? Does he
offer good amendments? Does he dress right? I would just check
OK, OK, OK, OK or excellent, excellent, excellent in all of the cat-
egories, and I would submit it and somebody would get this. I do
not know what they would do with it. But they would get it and
say, “Goll, he is terrific.”

Is it the fox in charge of the chickens? You are saying, I guess,
Ms. Lloyd, you are saying the people in the place fill out the forms
and sometimes they do not fill them out correctly. I mean, how do
we solve this? Do I have a Federal inspector or a State inspector
in every nursing home filling out the forms? Is it correct that, basi-
cally, the people filling out these forms are the people that either
work in the nursing home facility or own the nursing home facility?

Ms. LLoyD. I think you just need to staff the place.

Senator BREAUX. I am sorry?

Ms. LLoYD. They need adequate staffing.

Dr. LocaTELL. Kathleen’s point is absolutely correct. This chart-
ing is critical to know what 1s wrong with the patient and what to
do for the patient, for the resident. Her point was the main reason
why this MDS tool is so important and why the charting, the false
charting, is so.devastating, and it all goes back to staffing.

Senator BREAUX. I do not know what HCFA does with this MDS
information. I think they are trying to address it in their proposals,
but does all of this come to Washington and someone with a green
eyeshade reads each one of these? Is that the idea?

Dr. LocATELL. There was a recent journal, The American Geri-
atric Society, that the entire journal was devoted analysis of MDS
data, and I read it, and I just shook my head, and I had to throw
it aside because it had no basis in reality. People are studying it.
They are accumulating this data for some reason, but it is not

50-900 98 - 4
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being used to provide appropnate care plans for residents, and it
is not being filled out correctl

Senator BREAUX. Both of gose two things are a real indictment
of the process. Now we are going to hear from industry tomorrow.
We are going to hear from HCFA. We are going to hear from nurs-
ing home associations to hear their side, I guess, of what their per-
spective is on where we are. But if the information is inaccurately
filled out, it is not worth the paper it is written on. In fact, it is
worse because it is giving us wrong information on which to Judge
the competency of a facility. That is really very, very bad if that,
in fact, is what is happening.

Senator Grassley made a point. Are we spending too much time
on information? It is an incredible amount of detail work that we
are requiring. Maybe it is the right thing to do, but we are talking
about a shortage in having somebody to turn mom or dad over in
the bed so they do not get bed sores or filling out oodles of paper-
work, I would rather have them doing the former.

Dr. LocATELL. Well, like most government forms, it certainly
could be more user friendly.

Senator BREAUX. It gives you a headache just reading it, let
alone filling it out. There has got to be a better way, and that is
the bottom line. So I appreciate it.

Ms. Lloyd, are the facilities that you talked about filling out

forms inaccurately still in business?
" Ms. LLoYD. Absolutely.

Senator BREAUX. Absolutely they are.

Ms. LLoyp. I have been to the U.S. District Attorney in Califor-
nia. They do not care. I mean, I have been forward. I have said ex-
actly what goes on, and it does not matter. That is why I am here.

Senator BREAUX. Really? What do they tell you? I mean, when
you bring——

Ms. LLoyD. We will investigate, just like you are saying. So I am
hoping something comes of it. Could I add something?

Senator BREAUX. Sure.

Ms. LLoyp. That MDS is complicated to you because you do not
understand it. It is so critical, and it does work.

Senator BREAUX. You think it is important.

Ms. LLoYD. A team of experts got together to make that form.
That will help you take care of a resident, and you will not get
“decubes,” and you will feed that person. You will maintain their
psychosocial we1y l-being. That thing is critical, and it works.

Senator BREAUX. If it is filled out correctly.

Ms. LLoyDp. Absolutely.

The CHAIRMAN. Do you agree with the doctor that it could be
simplified and still be valuable?

Ms. LLoyD. I think it works. I do not think—I think people need
to be trained. You cannot, you know, these people that form is for-
eign to them. When you implemented this, you forgot to train ev-
erybody on how to do it. Then you said you have got to have it com-
puterized. So they have not even quite figured out how to fill them
out, and now they have to put them on computer, so that we can
send them to the government to let you know something. We do not
know what it is.
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The CHAIRMAN. Well, they are the basis for the Prospective Pay-
ment System, which the industry has asked for, they want to be
paid for based upon these reports. That is why it has got to be very
accurate from the standpoint of the taxpayers’ money being spent
wisely as well.

Ms. LLoyp, But you know what, the thing is, is that we are mis-
leading you because we are telling you everyone that is in this
nursing home has some serious cognitive or physical ability prob-
lem, and that is not accurate. So you are paying us to take care
of these people, and they do not belong there.

Senator BREAUX. Let me ask just a final question. You folks are
in the field. You are right in the middle of it all, and we are sitting
up here trying to figure out how to make it better.

If you were sitting up here, what would you recommend that we
do to try and address what you have described as a very serious
problem?

th. LLoYD. Take away their money. Take away their money, and
then—

Senator BREAUX. Yes, but that may close the nursing home and
where does grandma go?

Ms. LLoyD. Absolutely not. You hurt these people, I honestly be-
lieve, and I am so anti-litigation, and I believe in suing these peo-
ple. I believe the minute you take away their money, then they are
going to start getting worried. They are going to take care of grand-
ma because, see, grandma cannot taﬁc. érandma cannot vote.
Grandma has no money, so no one cares about grandma and
grandpa. You would never get away with this in acute care with
a 40-year-old man. But you are talking about these elderly little
women,

If you start hurting these owners and take away their money,
they are going to stop it. The insurance companies are going to
start looking and saying, “We are sick of paying out all of these
millions of dollars. You better start doing your job,” and it is a
trickle down. So it does work.

Also, I believe with the survey process you need to go in there
that first 24 hours and do not leave because the minute you walk
out that door, they are going to staff the whole hospital, and I am
telling you I was part of administration, and we do that. That is
the way it works. I will rewrite a whole chart if I have to with my
director of nursing and the owner. Do not leave. Your first 24
hours, check the whole place out and do not leave.

Senator BREAUX. Ms. Duncan, what is your suggestion?

Ms. DUNCAN. Two, one thing I would like to address, as far as
the MDS. The MDS, CNAs do not generally touch it. They do not
do the charting, but the nurses read what the CNAs have written
down, and charting in my training was so tiny. It was so very little
emphasis. In my group of CNAs, 20 percent English was not their
first language. Most of these forms are all written out. The training
was done in a language that was foreign to them, and it was very
difficult for them to understand what was expected of them.

When I went to the college and took the courses for the activities
director, charting was one day, and that was for all of the charting.
That was for your progress notes, your quarterlgf notes, basic as-
sessments, and your l\fir)S’s. It was all crammed into one day. It
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is impossible. They do not understand what has been expected of
tl}:em. They are not trained to know what has been expected of
them.

Yet, what a CNA, who may not actually have even understood
the question because this is not their mother language, is fillin
something out that she is going to be reading to make the MDS.

I am going to tell you a story, just a little one, because it is kind
of quirky. In one building I was in, in Petaluma, we had INS show
up one day. Fifty percent of our floor disappeared. I was in man-
agement at that time. Do you know what I did that afternoon? I
fed patients, and when I was done feeding them, there was no one
in the kitchen, so I washed dishes for 4 hours because our staff left.

I am trying to tell you your problems go even deeper than just
filling out this paperwork. They have to know what is on this pa-
perwork, what is expected of them. Am I making a point?

Senator BREAUX. Thank you very much.

Doctor, what would your recommendation be?

Dr. LocATELL. Well, we need enforcement of the laws that we
have. We need surprise inspections. We need inspections after
hours. We need no grace period. We need no second chances for
some of these facilities that are just repeat, repeat, repeat offend-
ers. We already have the backbone of the regulatory system in
place. We just need to make it work.

Senator BREAUX. Is there a comparison between an acute care fa-
cility, a hospital, and a nursing home as far as how these regula-
tions are enforced?

Dr. LocaTELL. Well, in an acute care facility, of course, they
know when their inspections are coming too. So you make a very
good point.

One of the big differences in long-term care is there is no one
there who is actually advocating for the residents. In the hospital,
it is a little bit different.

Senator BREAUX. Ms. Florence, as an inspector for the State, how
would you recommend or what would you recommend that would
allow your department to do a better job in making sure that the
nursing homes do a better job?

FLORENCE N. The first thing I would recommend is that the
nursing home industry invest some of their profits back into the fa-
cility, into training their staff. Like I said before, the CNAs have
very poor training. They are not able to document accurately be-
cause they do not understand the forms.

The MDS that everybody is discussing is a very good tool, and
it can be very well used if it is done appropriately. It is supposed
to reflect the current status of the residents. It also allows you to
do another assessment when there is a change. So the nurses that
are filling out these MDS’s have to know how to use the tools. They
have these specific RAPS that describe problems. They are very in-
formative, and if you follow the process, you can do a good job.

But the nursing homes do not pay the staff enough. They do not
have the time or the personnel to do a proper job. I think the whole
issue revolves on greediness from the nursing home owners, the
providers. The administrators drive these big fancy cars, while the

atients are walking around with tattered clothes. They do not get
ed. In some cases, they do not provide enough food. They run them
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as cheaply as possible, and it is at our expense. We are the tax-
payers, and our money is not being put to good use.

I think the elderly-deserve better. They have worked hard. Some
of them are very prominent people, and they did not go there to
die. They did not go there to be neglected, to be left in their feces
or their urine:-Some are.soaked up to their waist when their dia-

- pers are wet. .They walk around drooling with mismatched socks,
‘sometimes no shoes, sometimes they are restrained. They are never
repositioned. It is kind of atrocious. It is a crime.

But if you are too rigorous, like I said, the administrators will
complain about you, specifically, and then you will get pulled away
from that facility. So you kind of have to do your best and just hope
that somehow you can influence just by being diligent.

The MDS itself is a good tool, and I think if they would pay
somebody and train them appropriately, the tool would work. It
looks confusing. But once you learn how to use it, it is easy, and
you can use it to compare, every 3 months. A yearly MDS is the
most comprehensive, and that is that long form eight pages long.
But the quarterly MDS are very simple, and it is just a good com-
parison. It is a useful tool.

Senator BREAUX. Let me thank all of you. I think you all have
been very, very helpful. You have given us inside information about
a perspective that is very important for the Congress and the coun-
try to hear about. And, Florence, do not give up.

FLORENCE N. I will try not to.

Senator BREAUX. Thank you all very much. Thank you, Mr.
Chairman. Good hearing. :

The CHAIRMAN. I have two questions of Florence, and then I will
have Florence depart, and the cameras will have to be off while
that happens.

You noted that there are, from time to time, interventions in the
decisions made at the Citation Review Conferences which have re-
versed the results of the hearing officer’s decision. Would you tell
us more about that, but most importantly, who is it that 1s doing

- the intervening?

FLORENCE N. Well, sometimes the physicians involved have
friends in those facilities and they intervene. Sometimes it is the
provider’s representative that intervenes. Sometimes it is the ad-
ministrators and the owners of the nursing homes themselves.
They come, and they negotiate with our department, and the pen-
alties are reduced. The severities are reduced, and there is not too
much you can do. Once upper-management makes the determina-
tion, it is too bad for you. Your citations are reduced, and there is
not too much you can do.

The CHAIRMAN. Do you think that the Federal citation classifica-
tion system, and I am referring to the scope and severity grid, and
the systems used by California accurately classify the types of vio-
lations occurring in nursing homes?

FLORENCE N. Well, I know, for my part, we try to scope and give
them the right severity. Sometimes our supervisors and adminis-
trators reduce that scope and severity, and 1)"ou may not agree with
that, but that is what they do. They make the final determinations,
and that is why I am saying that the people that have the medical
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knowledge do not end up making the final determinations, and that
is a problem.

The CHAIRMAN. Could I summarize what you just said by saying
that there are certain violations that would currently draw mini-
mum penalties when, in reality, they are really serious enough to
draw more serious penalties?

FLORENCE N. That is correct.

The CHAIRMAN. Do you have suggestions on how it might be im-
proved, and I do not want a technical answer, just kind of in your
own words some ways that this could be improved?

hI can leave it this way, if you have a hard time responding to
that.

FLORENCE N. I have a hard time.

The CHAIRMAN. Could you respond in writing to my staff or they
can t,ée;ephone you and get an answer that we would put in the
record?

FLORENCE N. Yes, that would be better for me. I would rec-
ommend that very specific terms and terminology be used to deter-
mine the resident outcome, so that there is an absolute and consist-
ent measurement of the harm or potential harm to the resident. At
present, there is a lot of room for individual interpretations of
terms and terminology so the remedies imposed depend on who is
doing the interpreting and enforcing the penalty.

The CHAIRMAN. I would ask the television cameras to be off, and
we would like to have Florence be safely out of here before I—I am
about ready to close the meeting. I have just maybe 60 seconds of
closing comments for today. And, Senator Breaux, you can too.

I would like to talk about a procedural thing, tomorrow’s hearing,
and this is something we are going to have to communicate to our
members as well. Because of the tragedy on Friday the Senate will
be taking a 45-minute period of silence from 11:45 to 12:30 tomor-
row, and that may, for sure, interrupt some of our hearing. So we
are going to stop for that period of time for that.

Then, if we are not done by 2:45, there will be a period of 2:45
to 3:30 in which there will be a service for the victims of this tragic
incident Friday. I think out of respect for what the officers do, not
just to make the process of government work, but for the visiting
public, we need to do that; and I am going to do that. So, accord-
ingly, we will just have to play tomorrow somewhat by ear, but we
will still start on schedule.

I think that Senator Breaux, probably, in his opening question
on the last round kind of spoke in my train of thought that this
was not a very good news day. I suspect it was the same for many
of you who are in the audience because what we heard is what we
thought we had ended almost a decade ago with the 1987 Act after
all of the reports of the Institute of Medicine. I keep referring to
the San Jose Mercury newspaper article and other General Ac-
counting Office reports. But, unfortunately, it looks like we have
been proved wrong,

I also have to say thank you to each of our witnesses, including
the three that are still at the table. I cannot imagine how difficult
it was for you to revisit the situations that I am sure you would
rather forget. This committee and the State of California owe you
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all a debt of gratitude. You put yourselves on the line for greater
good, and I applaud you for doing that.

I would like to point a few tips that I hope will be helpful. These
are a few things that the public may want to consider before they
place a loved one into a nursing home. It seems to me one should
investigate by evaluating the state’s survey of inspection. Each
state conducts inspections at least once a year and issues reports
of its findings that have to be available to the public. It is required
to be readily available at all nursing homes: Also make unan-
nounced visits to prospective nursing homes. Use your senses.
Look, listen, smell, walk through the hallways, speak to residents,
visitors, most importantly, the nursing home staff. Get a sense of
the environment.

I would also point out a few tips that may be helpful when loved
ones are already being cared for in a nursing home. Most impor-
tantly, I think, we saw from the first panel, even if you are greatly
involved, it is not necessarily an ideal situation for your loved ones
there, but just think how much more tragic it would be if you were
not involved. Your involvement -will, I think, make quite a dif-
ference, and particularly living nearby, visit frequently. Residents
whose families visit regularly tend to receive better care than those
who do ‘not have visitors. If gou do not live nearby, think about ap-
‘pointing a representative who could go in your place from time to
time,

Another tip would be to monitor the facility’s quality perform-
ance. Periodically request copies of all incident/accident reports
from the nursing-home. Ask to see the survey findings in the most
-recent inspection. Ask the director of nursing or administrator

..questions about deficiencies if you would like to know more. Talk
to an ombudsman. Get to know the family members of other resi-
dents who visit the facility.and subscribe to the facility’s newsletter
if there is one.

I.thank-you all very much, not only the witnesses, but the public
who has been here. Thank you very much and, most particularly,
.to my colleague, Senator Breaux.

Senator BREAUX. I would just make a brief follow-up to what you
said. I think the hints are very, very important. I think that the

- more information a person can have about where they are sending
a patient, the better off they will be.

It seemis to-me that people get more information when they buy
a used car in America than they do in selecting a nursing home.
Maybe that is not true, but I tend to think that they do a lot more
shopping when they are looking around for a used car. And maybe,
as you.said, Doctor,-that it .is iecause of the emergency nature of
the situation.

So I think that that information is critically important, so people
can make wise choices, and those wise choices would make a major
contribution to upgrading the quality of all of the facilities that are
selling the services.

But I think all of you have been very, very helpful, and I look
forward to tomorrow's testimony because we will have witnesses
who represent the nursing homes. So I think it ought to be very

~ interesting to see what kind of hearings we have tomorrow, and I
thank the chair for setting it up. :



100

The CHAIRMAN. Senator Breaux, you do not have to respond to
this now, but I wonder if, because of Dr. Locatell’s situation there
with the University of Caiifornia, if we should not talk to Senators
Feinstein and Boxer and see if we can, all together, look into her
situation and see the extent to which she has been unfairly treated.

I will just adjourn with that. Thank you all very much.

[Whereupon, at 4:36 p.m., the committee was adjourned.]
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U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
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The committee met, pursuant to notice, at 10:17 a.m., in room
SH-216, Hart Senate 8ﬂ"1ce Building, Hon. Charles E. Grassley,
(chairman of the committee) presiding.

Present: Senators Grassley, Collins, Breaux, Moseley-Braun,
Reid, and Reed.

OPENING STATEMENT OF SENATOR CHARLES GRASSLEY,
CHAIRMAN

The CHAIRMAN. I am Senator Chuck Grassley, chairman of the
Aging Committee. I would like to call our meeting to order and say
that the attendance is what it is right at this minute because we
are voting. But I did not want to wait until the vote closed to start
because I think that we are going to have a very tight schedule and
maybe longer day than we anticipated, and that is because of the
tragedy that happened on Capitol Hill last Friday.

The Senate, including this Senator, will recess the meeting at
about 11:45 to join our colleagues in our moments of silence that
will take place in the Rotunda from 12 until 12:15. Then I plan to
reconvene the meeting at 12:30, and finish then, hopefully to be
done by the time that we have another recess for the services this
afternoon from 2:45 to 3:30. But regardless of whether we get done
at 2:45 or not, I intend to complete this hearing today because I
think it is so important that we %?t all this testimony on the record
prior to our August summer break.

So I want to welcome all of you to day two of our hearings enti-
tled “Betrayal: The Quality of Care in California Nursing Homes.”
Yesterday, we devoted the day to horrifying and painful stories of
several victims regarding their experiences in California nursing
homes. We also heard from several insiders within the California
nursing home community. These insiders described to us what they
had personally seen, heard, and done while working in California
nursing homes.

After listening to yesterday’s witnesses, some may believe that
these witnesses were simply describing isolated incidents that hap-
pened over the years in é)a{ifornia nursing homes. After all, we all
do make mistakes. Nothing, of course, can be further from the
truth, and today you will find out that we are not describing an iso-
lated problem or two. We are not speaking about a nursing home
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resident or two. We are not describing a mistake or two. We are
talking about a systemic problem in California nursing homes,
where more than 140,000 of our vulnerable and defenseless citizens
spend what are often their last days.

Today’s hearing will be divided into three panels. First, we will
hear an overview of the infrastructure that was created by the Fed-
eral Government to ensure that nursing home residents receive
adequate care. Immediately thereafter, we will hear from the GAO.
That agency will tell us about their findings. In my opinion, these
findings are the equivalent of a national scandal.

We will hear also from a nationally renowned researcher in the
field of long-term care. She has provided many, many recommenda-
tions to the Health Care Financing Administration over the years.
HCFA is the agency that pays nursing homes with our Medicare
dollars. HCFA is also ultimately responsible for ensuring that nurs-
ing home residents receive adequate care. Finally, we will hear
from HCFA and industry representatives.

In addition, we extended an invitation to the State of California
to appear before us today. We extended this invitation because the
committee thought it was important to provide California with an
opportunity to respond to both the GAO findings and yesterday’s
witnesses. We were also hopeful that the State would set forth a
plan to address the GAO findings. Unfortunately, the State of Cali-
fornia declined my invitation,

[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF SENATOR CHARLES GRASSLEY

Good morning and welcome to Day 2 of our hearing entitled “Betrayal: The Qual-
ity of Care in California Nursing Homes.” Yesterday we devoted the day to listening
to the horrifying and painful stories of several victims regarding their experiences
in California nursing homes. We also heard from several insiders within the Califor-
nia nursing home community. These insiders described to us what they had person-
ally seen, heard and done while working in California nursing homes.

After listening to yesterday's witnesses, some may believe that these witnesses
were simply describing isolated incidents that happened over the years in California
nursing homes. After all, we all know mistakes happen. Nothing could be further
from the truth. Today we are not describing an isolated problem or two. We are not
speakin&labout a nursing home resident or two. We are not describing a mistake
or two. We are talking about a systemic problem in California nursing homes where
more than 140,000 of our most vulnerable and defenseless citizens spend what are
very often their last days.

’!I-‘,(,)day’s hearing will be divided into three panels. First, we will hear an overview
of the infrastructure that was created by the federal government to ensure that
nursinﬁ home residents receive adequate care. Inmediately thereafter, we will hear
from the General Accounting Office. The GAO will tell us about their findings. In
my opinion, these findings are the equivalent of a national scandal. We will also
hear from a nationally-renowned researcher in the field of long term care. She has
provided many, many recommendations to the Health Care Financing Administra-
tion (HCFA) over the years. HCFA is the agency that pays nursing homes with our
Medicare dollars. HCFA is also ultimately responsible for ensuring that nursing
home residents receive adequate care. Finally, we will hear from I-FCFA and from
industry representatives.

In addition, we extended an invitation to the State of California to appear before
us today. We extended this invitation because the Committee thought it was impor-
tant to provide California with an opportunity to respond to both the GAO findings
and yesterday’s witnesses. We were also hopeful that the State would set forth a
plan to address the GAO’s findings. Unfortunately, the State of California declined
our invitation.

I will now turn to Senator Collins.
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STATEMENT OF SENATOR SUSAN COLLINS

Senator COLLINS. Thank you very much, Mr. Chairman. I want
to commend you for calling these series of hearings to examine the
‘truly shocking revelation that residents of some California nursing
homes are suffering and even dying from malnutrition, dehydra-
tion,.and other serious conditions for which they are not receiving
appropriate or even adequate care.

Nursing homes are playing an increasin%]‘y important role in our
health care system. It has been estimated that 43 percent of Ameri-
cans who passed their 65th birthday in 1990 would use a nursing

.home at some point in their lives. These numbers will only increase
as the rising tide of baby-boomers turn into grandparents and great
grandparents as we live longer and longer. This will put even
greater pressure on our long-term care system.

The decision to place a parent, spouse, or other loved one in a
nursing home is an agonizing one for any family. Even if the family
is able to come to peace with this difficult decision, the nagging

. fear that their loved one might not get the care that they need, or

-may even be subjected to abuse or neglect, haunts families every-
where. This is particularly-true when the loved one is being cared
for in a nursing home that is hundreds, or even thousands, of miles
away from the rest of the family, and there is no one around to
keep a loving eye on the patient or to intervene on their behalf.

What is particularly alarming about this General Accounting Of-
fice report is that many of us were under the impression that Con-
gress ‘had addressed, -and indeed solved these problems with the
enactment of the Nursing Home Reform Act of 1987. Based on the
recommendations of the %andmark Institute of Medicine study, the
underlying intent of this law is strong and clear that residents in
nursing homes receiving Federal Medicare or Medicaid dollars
should be treated with care and respect, and protected from harm
and neglect.

The law was intended to provide a framework through which fa-
cilities could help each resident reach his or her highest possible
physical, mental and general well-being. It also turned critical
oversight and enforcement authority over to the Federal Govern-
ment. Tragically, however, it appears that the Federal Government
has fallen far short of the mark. Judging from yesterday’s and to-
day’s testimony, it appears that the administration of the law by
the Health Care Financing Administration has failed miserably in
its ?asic mission to protect nursing home patients from harm and
neglect.

The GAO has found that-nearly 1 in 3 California nursing homes
has been cited by State inspectors for serious or potentially life-
threatening care problems. Moreover, the GAO reported that even
when State inspectors uncovered serious problems, the Federal
Government generally took a very lenient stance toward many of
the homes. And while the GAO’s report-focuses on nursing homes
in California, it concludes—very troubling to all of us—that the
problems identified are indicative of systemic survey and enforce-
ment weaknesses and that they probably exist across the Nation.

All of this is particularly troubling at a time when the adminis-
tration is proposing to vastly expand HCFA’s regulatory role over
private health insurance. We need to seriously consider whether
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such an expansion of HCFA’s regulatory role is desirable at a time
when it is failing so miserably in its current and primary respon-
sibilities under Medicare.

Mr. Chairman, these are critically important issues for our Na-
tion, for this committee, and for our elderly citizens. Once again,
I commend you for your leadership in calling these hearings.

Thank you.

The CHAIRMAN. Thank you very much, Senator Collins.

Before I call on Senator Breaux, I want to give some assurance
to today’s witnesses because there was an effort to intimidate a
witness yesterday. It is directed more, what I am going to say, to
our witnesses yesterday and the people that write such letters, but
it is equally applicable to each of you testifying today.

Yesterday, one of our witnesses received a letter from a large law
firm. That law firm stated that the witness’ planned Senate testi-
mony exposed her to various forms of liability. I want to assure our
witnesses that those statements that were made to the committee
yesterday are protected and they are immune from any liability for
statements made during the hearing. I am not a lawyer, but all you
have to do is have a constitutional law course in a political science
department and you learn what is basic about testifying before
Congress. So I hope that that law firm would hire some new law-
yers.

Senator Breaux.

STATEMENT OF SENATOR JOHN BREAUX

Senator BREAUX. Thank you very much, and thanks for continu-
ing these very important Kearings. I just want to make a quick
point. One of the things yesterday—it seemed as if many of the
people who were testifying were talking in terms of inadequate
training that the workers in the various nursing homes had re-
ceived and that many of them, if not the large percentage of them,
were, in fact, working at the lowest level. They were minimum-
wage employees that had not been properly trained in the areas
that they were called upon to exercise authority, and that was
pointed to as some of the problem.

We will explore that with many of the witnesses who are today.
It is important that we have representatives from the industry to
come in and comment on the GAO study and the audit that was
done on the industry to find out what their response to those very
serious statements is and have them say so on the record.

My own State of Louisiana—I just noted yesterday there was an
article in the New Orleans paper that talked about the health
workers being in short supply. The deficit is critical, the shortage
is critical in 17 separate fields. Louisiana has a critical shortage of
nurses, therapists, and other health care workers, according to a
statewide study. There are over 2,000 vacancies in some 31 special-
ties throughout our State.

I think this article points out—and I am sure it is not just in my
State, but in many, many States—that there is getting to be a very
critical shortage of health care workers. If you don’t have good
workers—we can pass all the rules and all the regulations here in
Washington, but if we don’t have the people to be able to carry
those rules and regulations out, the job will never get done. This
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-is an aspect that I want to explore today with some of the folks
that will be testifying.

Thank you, Mr. Chairman.

[The prepared statement of Senator Breaux follows:]

PREPARED STATEMENT OF SENATOR JOHN BREAUX

Mr. Chairman, I-commend you for taking the lead on this important issue and
calling. for these two days of hearings. Of the wide range of issues that we have
studied in this.Committee—preserving Social Security, strengthening Medicare, pro-
tecting consumers against fraud, to name a few—none are more important than pro-
tecting the welfare of our most vulnerable citizens.

I join you in making it clear to nursing home residents and employees, to policy-
-makers in state and {ederal government, and all Americans, that this indeed is an
important issue, one that decserves a close examination. Our goal, Mr. Chairman,

- mqs]t; lbe to find solutions to the problems we will hear about today—and find them
uickly.

d Yesterday, we heard testimony from those who have been victimized by an ineffec-

tive system. Several of our witnesses traveled great distances to tell their stories,

~and I commend them for their efforts and thank them for sharing their testimonies.

Chairman Grassley, 1 strongly feel that security for seniors is more than just the
financial security of their health care programs. Their personal security must also
be %laranteed. eople should be confident that if their mother or father is in a nurs-
ing home they are getting the quality care they deserve.

Today, the General-Accounting Office, which did a study for the Chairman and
‘me, will report that the current nursing home inspection process may not be doing
what it.was intended to do: protect residents against harm and neglect. Particularly
troublesome is that in some cases state surveyors missed problems that affected the
safety and health of nursing home residents, and that even when such problems
were identified, enforcement actions did not necessarily ensure that the problems
]s;/erf'_e, c(:lrrecbed and did not recur. Any oversight system that lets that happen must

e fixed.

I also look forward to hearing from the Health Care Financing Administration
and industry representatives to hear about what they are doing now to ensure that
nursing homes provide quality care. Mr. Chairman, I look forward to working with
you, the Administration, resident advocates, and representatives of the industry to
ensure that we never have to have a hearing of this ﬁind again.

.The CHAIRMAN. I now go to our first witness. I am glad that Dr.

- Charlene Harrington is coming. She is a professor in the Depart-

ment of Social and Behavioral Sciences, University of California,

San Francisco. Dr. Harrington is a sociologist and a nurse, and has

- been involved in research on nursing home quality since 1975. Dr.
Harrington has published extensively.

The Health Care Financing Administration on several occasions,
has contracted with Dr. Harrington to develop, design, and even
implement studies on its behalf. She is here to give us an overview
of the infrastructure created to protect nursing home residents, and

- she will also be willing to serve on our next panel to answer ques-
tions and to interact with other panelists.

Dr. Harrington.

STATEMENT OF CHARLENE HARRINGTON, PROFESSOR, DE-
PARTMENT OF SOCIAL AND BEHAVIORAL SCIENCES, UNI-
VERSITY OF CALIFORNIA, SAN FRANCISCO

Dr. HARRINGTON. Thank you. In response to a request by Con-
gress, the Institute of Medicine completed a study entitled “Improv-
ing the Quality of Nursing Home Care” in 1986. This report rec-
ommended a number of important changes in the current system,
including the resident assessment process, the Federal standards
in the survey process and in the enforcement process.
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After that, a broad coalition of consumer advocates and nursing
home industry representatives supported the recommendations of
this IOM report and it resulted in Congress passing the Nursing
Home Reform Act as a part of OBRA 1987. This was a landmark
piece of legislation and I am going to review five major components
of this legislation this morning; first, the residents rights, quality
of care and quality of life issues; staffing and services; resident as-
sessment; the Federal standards and survey procedures; and the
enforcement procedures.

First, the Act placed a new focus on resident rights and it enu-
merated these rights as being free from physical and mental abuse
and from physical and chemical restraints, and the right to privacy
and many other rights that are listed up here. The Act specified
that facilities must care for residents in both a manner and an en-
vironment that promotes and enhances quality of life. Facilities
must also ensure that each resident will attain and maintain the
highest practicable level of physical, mental and social well-being.

econd, going back to 1987, you may remember that this was not
the best of financial times, and yet Congress was willing to in-
crease the staffing requirements in nursing homes. The RN mini-
mum staffing requirements were set at 1 per 8 hours a day,
7 days a week, and 1 licensed nurse 24 hours a day. In addition,
the Act required that there be sufficient staff to provide adequate
care and it specified a whole series of services that must be offered,
including rehabilitation, pharmacy, social services, dental services,
and other such things.

The Act also required that there would be minimum training
standards for nursing assistants which had not been in place be-
fore, and that was set at 756 hours of training and a competency
exam. But one of the most important features of the Act was the
new resident assessment requirements for each resident. Such as-
sessments were required to be comprehensive and they must follow
a uniform format, and facilities were required to use these assess-
ments to develop individualized care plans. .

After the Act was passed, HCFA had a contractor develop this
resident assessment system and this resulted in the Minimum
Data Set, or MDS, and this was talked about quite a bit yesterday.
The MDS is an 8-page form with guidelines on how to conduct a
assessment. :

Can you put up the next poster?

There are 18 specific components of the Minimum Data Set and
we won’t go into all of these, but these include such things as cog-
nitive functioning, physical functioning, communications, and hear-
ing, and so on. And I think all of these are basic components that
are really needed. It would be hard to think about any of these that
could be eliminated.

Facilities must complete the MDS within 14 days of admission
and every year after that, and then when there is a significant
change in a resident’s condition. The MDS has been tested and it
has been found to be generally reliable and valid, and it is r'eco%-
nized as having made an important contribution to improving qual-
ity of care. .

In addition, HCFA has a contractor at the University of Wiscon-
sin that developed 30 quality indicators, or QIs as we call them,
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using this MDS data. And these are in 12 domains and they are
‘listed there, which include most of the most important problems
that.nursing home residents have—accidents, cognitive problems,
infections, nutrition, and so on.

Moving on to the survey process, this was also changed by the
Nursing Home Reform Act. The process requires surveying facili-
ties about every 9 to 15 months, and then investigating any com-
plaints made by residents or their family members. The surveys
must be unannounced and they must include a registered nurse as
a surveyor. There are 185 separate standards that HCFA has de-
‘veloped- that nursing homes must comply with, excluding the life
safety requirements that are also important.

Now, there is a very specific survey process and this has been
listed here on the poster. Before the survey process starts, the sur-
- veyors are supposed to prepare for the survey offsite, look at the
data and plan their survey. There is an entrance conference, a tour
of the facility, and then surveyors select the residents that they are
going to interview during the survey process.

But one of the most important parts of the Nursing Home Re-
form Act was the change that required surveyors to actually ob-
serve and interview the patients and the families because in the
past many of these surveys were done looking at the resident
records, and we heard yesterday about some of the problems with
resident records not always being accurate.

Finally, after the survey is completed by the surveyors, defi-
ciencies are developed if there are problems. There is an exit con-
ference. The surveyors write up the deficiencies and they categorize
‘the deficiencies in the post-survey period and then they follow up,
if they need to, on visits.

Eight years after the Nursing Home Reform Act was passed,
HCFA developed its enforcement guidelines and these went into ef-
fect on July 1, 1995. On the second poster there you can see a scope
and severity grid that was created by HCFA to guide the surveyors
in this process. There are four levels of—maybe we could take
down that first poster so we can see the second one better.

There are four levels of severity and three levels of scope. For se-
- verity, the most severe category is immediate jeopardy to the life
and safety of the patients. The third level is actual harm to the pa-
tients. The second level is no actual harm, but the potential for
harm, and then the first level is no harm and minimal potential
for harm. These are all important because this is how the remedies
are set up.

The CHAIRMAN. Can I interrupt you? I am not going to stop you.
We just had a vote, so the way we are going to do this—I am going
to go vote and Senator Collins and Senator Breaux will stay here,
ang then I will come back and we will just keep the meeting going.
So when you are done, the next panei) will join you and be intro-
duced if I am not back, but I will hurry. :

Dr. HARRINGTON. Thank you.

If a facility is found to be causing immediate jeopardy to the resi-
dents, then the Secretary of Health and Human Services is re-
quired to take immediate action either by putting temporary new
management into the facility or by terminating the facility’s par-
ticipation in the Medicare and Medicaid program.
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If there is not immediate jeopardy, the Department has a whole
range of sanctions that they can offer and these are listed here.
They include denial of Medicare and Medicaid payments, civil
money penalties up to $10,000, the transfer of residents, State
monitoring, and plans of correction. '

After these regulations were put into place, then HCFA also de-
veloped an operations manual that specified in more detail what
surveyors should do, and there were also a number of informal
changes that were adopted by HCFA and sent out to the States.
A part of this was creating a category called “substantial compli-
ance.” This is where facilities in the lowest level, even though they
had deficiencies, they still could be considered to be in compliance.

But the most important category was called “substandard care,”
and this is where facilities have deficiencies in one of three areas,
either resident behavior and facility practices, quality of care, or
quality of life. If these deficiencies in those areas are serious, then’
it is deemed to be substandard care, and it depends on where these
violations occur on the grid.

The State operations manual allows facilities with good records
to correct the deficiencies and not have to be sanctioned. It also en-
couraged the limited use of the denial of payments and that those
should only be used for the most serious problems. For the civil
money penalties, which were an important part of OBRA and the
enforcement law, a moratorium was placed on these penalties until
1997. And now the civil money penalties are still advised to be of
limited use only in the most serious situations.

The definition of “widespread” was changed by HCFA so that it
has to be for all residents in a facility ang not just for residents,
say, on one wing of the facility or residents with a particular prob-
lem. In addition, the revisit policy was changed so that facilities
only have to be revisited if they are in the top most severe cat-
egories of deficiencies.

So, in summary, I would like to say that Congress has made a
major step forward in passing the Nursing Home Reform Act and
it has very important provisions for consumers. What we are going
to be talking about here today is how the Act has been imple-
mented and whether it is working.

Thank you very much.

[A description of the Federal Nursing Home Survey and Regula-
tion process follows:]
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THE FEDERAL NURSING HOME SURVEY AND REGULATION PROCESS
Prepared for the U.S. Senate Special Committee on' Aging
July 28, 1998
Charlene Harrington, Ph.D., R.N.
School of Nursing
University of California, San Francisco

In response to a request by Congress, the Institute of Medici;le completed a study entitled
Improving the Quality of Care in Nursing Homes in 1986. The Institute of Medicine report
recommended major changes in the resident assessment process, the federal standards and the
survey process for nursing homes certified by Medicare and Medicaid, and in the federal
enforcement process. The recommendations were the basis for the formation of a broad coalition
of consumer advocates and industry representatives that supported the Nursing Home Reform
Act. which was passed by Congress in OBRA 1987." The Nursing Home Reform Act had five
major components: (1) resident rights, quality of life, and quality of care; (2) staffing and
ser\'ice:s: (3) resident assessment, (4) federal standards and survey procedures, and (3)
enforcement procedures.

The Act pllaced a new focus on resident rights. These include such areas as: being free
from physical and mental abuse: being free from physical and chemical restraints; and right to
privacy: and a right 1o voice grievances. The Act also placed a new focus on quality of life and
quality of care. It specified that facilities must care for residents in a manner and an environment
that promotes the maintenance and enhancement of quality of life. Facilities also must provide
services so that each resident will attain or maintain the highest practicable physical, mental, and
psychosocial well-being. l |

The Act also recognized the importance of staff and services. The Act increased the RN
minimum staffing requirements to 1 RN Director of Nursing, 1 RN 8 hours per day seven days a
week (who could also be the Director of Nursing). and 1 licensed nurse (RN or LVN/LPN) on 24

hours per day. Overall. facilities were required to provide sufficient staff to provide adequate



110

care. The Act specifies the minimum services that nursing homes must provide. These include:
nursing services and specialized rehabilitation, social services, pharmaceutical services, dietary
services, an on-going activities program, and dental services. The Act also made a major step
forward in setting minimum training standards for nursing assistants. These include not less than
75 hours of training and nursing assistants must pass a competency evaluation before they can
become a regular emplovee and they must attend regular in-service education.

One of the most important components of the Act was the new Resident Assessment
requirements. The Act required that facilities must complete a resident assessment on each
resident. Such assessments were to be comprehensive and follow a standardized and uniform
format, and they had to be completed and signed by RN. The facilities were also required-to
complete and implement an individualized care plan for each resident. After the Act was passed.
HCFA contracted with the Research Triangle Institute to develop a resident assessment system
that used a Minimum Data Set (MDS) in 1990. The MDS was developed an eight page form for
the resident assessment. along with detailed guidelines for completing the assessment and special
guidelines for special resident problems that were identified. The components of the MDS
include: background information, cognitive patterns. communication and hearing, mood and
behavior. physical functioning. and other components. Facilities must complete the MDS for
each resident within 14 days of admission and annually. In addition they are required to review
the MDS for every resident each quarter and to complete a new MDS whenever there is any
significant change in the resident's condition.

The MDS has been tested and found to have high reliability and validity and it generally
is recognized has having made a major contribution to improving the resident assessments and
care provided by nursing facilities. Congress required facilities to submit the resident assessment

data to the state survey. agencies in an electronic form after July 1988.

&)
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HCFA developed a contract with the University of Wisconsin to develop and test Quality
Indicators using the MDS data. A set of 30 Quality Indicators have been developed which
include: accidents; behavioral/emotional problems, clinical problems, cognitive problems,
elimination and continence problems, infection, nutrition, physical functioning, psychotropic
drugs, quality of life, sensory/communication problems, and skin care. These QIs can be used
by facilities to monitor quality of care and by state survey agencies to: (1) identify residents that
should be reviewed during the survey process and (2) to identify potential problem facilities.

The Nursing Home Reform Act also made major changes in the survey process. This
includes conducting regular surveys of facilities about every 9-15 months and after any change
of ownership. In addition, state agencies must investigate complaints about facilities and
monitor facility compliance with the regulations. Surveys must be unannounced and must
include registered nurses as survevors. The state survevors must not have conflicts of interest
with the facilities they survey and they must have comprehensive training. The findings from the
survey process must be made available to the public and posted in the facility.

HCFA established detailed survey procedures which are published as transmitial letters.
There are two types surveys: (1) standard surveys that include a casemix stratifie dsample of
residents to examine indicators of medical. nursing, rehabilitative care, dietary, activities.
sanitation, infection control and physical environment. There are about 185 separate standards
that facilities must meet (excluding the life safety requirements). The extended surveys are for
those facilities are found to be providing substandard care under the standard survey. The
extended survey uses an expanded sample of residents in the facility to identify the causes of
substandard care.

The shrvey process is detailed by HCFA and includes: (1) offsite survey preparation; (2)
an entrance conference and on-site preparation; (3) a tour of the facility; (4) the sample

selection; (3) information gathering which includes observation, interviews of residents and
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family members. record reviews, and interviews of the resident council; (6) the deficiency
determination process; (7) exit conference; (8) writing the statement of deficiencies; (9)
categorizing the deficiencies; and (10) the post survey process and follow-up.

HCFA also released detailed enforcement regulations and procedures that were effective
in July 1995. These procedures require surveyors to categorize deficiencies by severity at four
levels: (1) no actual harm with a potential for minimal harm; (2) no actual harm but a potential
fm; more than minimal harm; (3) actual harm that is not immediate jeopardy; and (4) immediate
jeopardy to resident health and safety. The scope of deficiencies are categorized as: (1) isolated:
(2) a consistent pattern; and (3) widespread.

HCFA has states that if a facilities immediately jeopardizes the health or safety of
residents. the Secretary shall take immediate action to remove the jeopardy and correct the
deficiencies through specified remedies such as temporary management or terminate the faciliny's
participation in Medicare and Medicaid. If the facility does not jeopardize the health and safety
of residents. then other remedies may be imposed. These include: denial of Medicare and
Medicaid payments for all residents or newly admitted residents. civil money penalties (up to
$10.000), transfer of residents, state monitoring, a directed plan of correction and other remedies.

In addition, HCF A imposed an informal dispute resolution process where facilities have

" the opportunity to meet with state officials regarding the deficiencies but this is not to delay the
imposition of remedies. This process is not a requirement of OBRA 1987. HCFA has a formal
hearing process which allows for hearing for civil money penalties.

In summary., Congress made.a major step forward in enacting the Nursing Home Reform
Act. It includes many important new protections for consumers and established a so.und basis for
improving the (1) standards for nursing facilities, (2).the survey process, and (3) the enforcement

process.
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OBRA 1987 - NURSING HOME REFORM ACT

" NEW FOCUS ON RESIDENT RIGHTS

Choice of physician and treatment

Free from physical and mental abuse

Right to privacy and treatment with dignity
Right to have confidential records

Right to have needs and preferences met
Right to voice grievances

Right to appropriate transfer and discharge

L K K R I B A 1

NEW FOCUS ON QUALITY OF LIFE

Facilities must care for residents in a manner and an environment
that promotes, maintains, or enhances quality of life.

NEW FOCUS ON QUALITY OF CARE

Facilities must provide services so that each resident will attain or
maintain the highest practicable physical, mental, and
psychosocial well-being

REQUIREMENTS FOR BASIC SERVICES AND ACTIVITIES

¢ Nursing services
1 RN Director of Nursing
1 RN 8 hours per day 7 days per week (maybe the same as the DON)
* 1 Licensed nurse 24 hours per day
Nursing assistants must have 75 hours of training and
pass a competency exam
Staffing must be sufficient to provide adequate care
Specialized rehabilitation
Social services
Pharmaceutical services
Dietary services
On-going activities program
Dental services

LR K R R I 3
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'OBRA 1987 -- RESIDENT ASSESSMENT REQUIREMENTS

FACILITIES MUST COMPLETE RESIDENTS ASSESSMENTS FOR EACH
RESIDENT THAT ARE )

*
*
*

Must be comprehensive and accurate
Must use a standardized format
Must be conducted by a RN

HCFA REQUIREMENTS FOR A'MINIMUM DATA SET (MDS) FOR EACH
RESIDENT

¢ o000 0

Completed-with 14 days of admission
Reviewed every quarter

Completed when any significant change occurs

Completed annually
Use of a multi-disciplinary team

Completion of resident assessment protocols (RAPS) for special problems

THE MINIMUM DATA SET INCLUDES

‘Background information

Cognitive patterns
Communication and hearing
Mood and Behavior
Physical functioning
Continence

Disease diagnosis

Health conditions

QUALITY INDICATORS DEVELOPED

-FROM MDS DATA

Accidents

Behavioral and emotional
Clinical

Cognitive

Elimination and continence
Infection

USES OF QUALITY INDICATORS

Facilities can monitor & improve their own care

Oral and nutritional status
Skin Conditions

Activity patterns
Medications

Treatments and procedures
Discharge potential

Nutrition

Physical functioning
Psychotropic drugs

Quality of life

Sensory and communication
Skin care

Surveyors:can identify residents to review during the survey process
s .Surveyors can identify potential problem facilities for targeted surveys
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OBRA 1987 -- STATE AGENCY SURVEY PROCESS
FREQUENCY AND BASIC REQUIREMENTS FOR SURVEYS
* Be conducted between 9 months to 15 months

e Be conducted within 2 months of any change in ownership, administration or
management

¢ Must be unannounced in advance

¢ Must use teams with registered nurses

¢ Surveyors must not have conflicts of interest and must have comprehensive training
e Must investigate complaints and monitor facility compliance

¢ Must disclose survey findings to the public

TYPES OF FACILITY SURVEYS

Standard Survey

Includes a casemix stratified sample of residents to examine indicators of medical,
nursing, rehabilitative care, dietary, nutrition, activities, sanitation, infection control
and physical environment

Extended Survey

Uses an expanded sample of residents in facilities which were found to have substandard

care under the standard survey and is designed to review and identify the casemix of
substandard care
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STATE SURVEY PROCESS FOR FACILITIES

Task 1: Offsite Survey Preparation
Identify areas of concern
Identify residents for sample
1dentify special survey team needs

Task 2: Entrance Conference/ On-Site Preparation
Confirm special resident populations
Asks for information about the facility

Task 3: Initial tour of the facility

Task 4: Sample Selection of Residents

(about 12 residents for each 100 beds)

Should include:
Heavy care and light care residunts
Interviewable and non-interviewable
Special problems
New admissions
Under age 55
Other

Task 5: Information Gathering
Observations of the facility and residents
Informal and formal interviews of residents
Resident record reviews
Group interviews of resident council members .
Interviews of family members and friends

Task 6: Information Analysis for Deficiency Determination

Review and analyze all information to determine whether
the facility has failed to meet 1 or more requirements

Determine whether to conduct an extended survey
Task 7: Exit Conference
Task 8: Writing the Statement of Deficiencies
Task 9: Deficiency Categorization

Task 10: Post Survey Revisit and/or Follow-up
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Senator Breaux [presiding.] Thank you very much, Dr. Har-
rington. I have a number of questions I would like to get into with
you, but what we are going to do is bring up the other witnesses
this morning and do it as a panel and ask you to please stay with
this panel. A

I would ask to join with you Dr. William Scanlon, who is Director
of Health Financing and Systems, Government Accounting Office,
and Dr. Andrew Kramer, who is research director and associate
professor at the University of Colorado Health Sciences Depart-
ment. Welcome to both of you and we would be pleased to take
your testimony.

Dr. Scanlon, we have you listed. You go ahead.

STATEMENT OF WILLIAM J. SCANLON, DIRECTOR, HEALTH FI-
NANCING AND SYSTEMS ISSUES, HEALTH, EDUCATION, AND
HUMAN SERVICES DIVISION, UNITED STATES GENERAL AC-
COUNTING OFFICE

Dr. ScANLON. Thank you very much, Senator Breaux, and thank
you and the committee for inviting me to discuss the findings in
our report that was released yesterday on nursing home care in
California.

We undertook this work at the request of you, Senator Breaux,
and Chairman Grassley, when you were concerned last year about
allegations that were brought to the committee that in 1993 more
than 3,000 residents from almost 900 California nursing homes
had died allegedly due to poor care they received in those homes.
These allegations, as you know, were based on an analysis of those
residents’ death certificates. ,

In response, you asked us to address two questions, whether
those allegations regarding care provided in 1993 had merit, and,
second, how success%ul Federal and State agencies have been more
recently at identifying care problems in California nursing homes
and correcting them. Answering these two questions really involved
two separate studies, one focused on the care in 1993 and the other
on care provided more recently in all California nursing homes.

I should perhaps acknowledge at the outset that we recognize the
somewhat unusual nature of these questions for the General Ac-
counting Office. Since they involve the appropriateness and ade-
quacy of nursing and medical care, they should be addressed by
clinical experts in these areas. A nurse on our own staff does have
extensive expertise in quality of care reviews and nursing care for
elderly persons. She did serve as a full-time member of the team
for this study.

To assure our findings had a solid foundation, we also hired two
registered nurses with advanced degrees in gerontological nursing
and clinical expertise in nursing home care as consultants to re-
view patients’ medical records. We also received assistance from
Dr. Andrew Kramer, who is here today, in reviewing conclusions
from those resident record reviews. He also agreed to have his
team, which is studying the quality of care review process for
HCFA, to conduct quality of care reviews in two California nursing
homes, enabling us to learn more about the effectiveness of the sur-
vey process. Finally, before our draft report was provided to anyone
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for comment, we had it reviewed by four nationally renowned ex-
perts in geriatrics, gerontological nursing, and nursing home care.

To examine the first question you were concerned about, the alle-
gations of avoidable deaths in 1993, we undertook a review of a
sample of these residents’ medical records to assess the care that
they received. We knew at the outset that these reviews would be
very time-consuming because, to be fair to the nursing homes, we
believed it necessary to review the entire record from the time the
resident was first admitted to the home.

For some residents, this meant several years of records. There-
fore, it was only possible to review the care for a relatively small
sample of residents in a reasonable time with our resources. We
knew our sample would be too small to be reliable and representa-
tive of all 900 homes where these deaths occurred. We decided then
to choose a sample that in certain circumstances might produce a
stronger conclusion.

We chose a sample of residents from the homes with the highest
incidence of alleged deaths due to poor care. Our reasoning was
that if we did not find significant poor care in these seemingly most
problematic homes, one could be more confident that poor care
would not be found in the homes with few deaths that we did not
sample. Unfortunately, our findings are very different. The two ge-
rontological nurses reviewed the care of 62 residents in 15 homes.
For 34 of these 62 residents, care was deemed unacceptable, and
in 25 of those 34 cases care was believed to have threatened their
health or safety.

As I mentioned, this review involved the entire resident’s record
from the date of first admission so that residents’ underlying condi-
tions and diseases and conditions developed outside the nursing
home could be taken into account. The nurses were conservative in
classifying residents’ care as appropriate or inappropriate. When
there was a doubt about the care provided, it was not classified as
inappropriate.

The incidence of unacceptable care in this sample, the 55 per-
cent, applies only to this sample. It establishes that some of the
3,000 identified residents who died received unacceptable care. It
does not establish what proportion of the 3,000 got unacceptable
care. To do so, given the time it takes to review one of these
records, would ‘require considerably more resources and time than
we had available.

Let me now turn to the second question that you asked us to ad-
dress, which was about the extent of current care problems and
Federal actions to address them in California nursing homes. To
look at this question, we examined information-for almost all Cali-
fornia nursing homes over the last 2 to 3 years. Our results are
based on an analysis of deficiencies found by the State surveyors
in one of the last two annual reviews for each home or during a
complaint .investigation in the homes. The number of homes we
analyzed was 1,370, which is virtually all the homes operating in
California at this time.

I would now ask you to turn your attention to the pie chart on
my -right. This chart is also included in our written statement on
page 5. As you can see, we have grouped nursing homes in our
analysis by the seriousness of their deficiencies. The figure next to
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the pie chart shows you the relationship between the different
pieces of the pie and how HCFA categorizes homes.

The piece that is shaded red at the bottom represents the most
serious violations the California surveyors cited. Homes in the red
wedge were those that were cited over the last 3 years for defi-
ciencies that California surveyors classified as “immediate jeop-
ardy” or “substandard care,” using HCFA’s definitions. It also in-
cludes homes that received a state citation for one of the two most
serious level violations—for violations that either caused death or
serious harm. '

In California, State citations rather than Federal deficiency cat-
egories are generally used when a complaint investigation is done.
As you can see, a total of 407 homes were cited for deficiencies at
{;lhis level, accounting for nearly one-third of all the State’s nursing

omes.

Slightly more homes are in the “caused less serious harm cat-
egory,” the orange piece of the pie, which corresponds to HCFA’s
“actual harm” category, plus the equivalent State citation category.
Some of the poor care identified in this category may be as serious
as that identified in the homes in the red category.

Homes in the orange category are cited for care that caused
harm to residents, but it is not care that was either as prevalent
poor care as homes in the red category or was not care that is a
continuing threat to residents. In our report, we provide actual ex-
amples of the deficiencies that surveyors cited at different levels,
allowing the seriousness of each one to speak for itself.

As troubling as this data is, from what we learned and what you
heard yesterday, they likely understate the extent of serious care
problems for several reasons. You heard yesterday about how the
predictability of the annual survey allows homes to be ready when
surveyors arrive, about how falsified resident records can provide
a misleading picture of the care that has been provided. You will
hear from Dr. Kramer on how the survey methods could be made
more effective to detect instances of poor care.

The nurse on our staff had a personal experience with the pre-
dictability of surveys. At one of the homes sEe visited with nurses
working with Dr. Kramer and with State surveyors, the only sur-
grise for the home was that we were there. The nursing home staff

ad a room ready for the State surveyors, but did not have one
ready for us and did not know immediately where our nurses
should sit to review records. We are encouraged by the fact that
both the State and HCFA have recently indicated they intend to
address this predictability issue head-on by varying the scheduling
and timing of standard surveys, with a set amount to be done on
weekends and evenings.

We think also it is worth considering another way to address the
predictability of annual surveys, and tﬁat is to allow State agencies
to divide the standard survey into two or more reviews focusing on
different areas at different times. Both HCFA and the Department
of Health Services in California have reservations about this sug-

estion, contending that dividing the survey would make it less ef-
%ective and more expensive. While we recognize that altering the
survey’s scope and timing will no doubt require careful thought, we
believe that doing so not only provides the possibility of eliminating
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the predictability of surveys, but could also increase the frequency
of surveyors visiting problem homes.

In my remaining time, I would like to turn quickly to a few of
the enforcement findings. Our analysis indicates that HCFA and
the State often fall short of their goal of ensuring that homes with
. serious deficiencies correct them and remain free of future prob-
lems. We identified that 1 out of 11 homes had repeated serious
violations. Specifically, 122 California homes containing more than
17,000 beds were cited on two consecutive annual surveys for defi-
ciencies involving harm to residents. These are deficiencies in the
“actual harm” or higher range, the.orange and the red categories
on those charts.

Only one-fourth of these facilities, or 33 of the homes, had any
Federal sanctions that actually took effect. This is not to say that
the process to impose sanctions was not initiated in ‘many cases,
buthth;ey only took effect in one-fourth of the over 100.homes. Why
is this?

HCFA and the State’s standard practice is to have the State
grant all but a few homes, regardless of their past performance, a
month or a month-and-a-half grace period to correct deficiencies
without a remedy or penalty taking effect. In recent years, Califor-
nia has granted 98 percent of its non-compliant homes this grace
period, which is actually slightly lower than the national average,
which is 99 percent. ‘

In our report, we describe an example of a California home that
_surveyors have cited 4 years consecutively for deplorable treatment
of residents with pressure sores, and each year was granted a grace
period to correct its deficiencies. Following Federal policy, the State
agency allowed the home to submit a corrective action plan after
each survey and subsequently found the home each year to have
achieved compliance. Not surprisingly, such homes have virtually
no incentive to correct problems for the long term. In our report,
we recommend eliminating the grace period for any home with
. such repeated, serious violations.

As for the ultimate Federal sanction, termination, few homes are
ever terminated from the Medicare and Medicaid programs. Since
July 1995, only 16 of the roughly 1,400 California homes have been
terminated. Fourteen have been reinstated. Of these, 11 have been
reinstated under the same ownership that they had before termi-
nation. Of the 14 reinstated homes, at least 6 have subsequently
been cited with new:deficiencies that harmed residents since their
reinstatement.

Let me say in conclusion that Medicare and Medicaid are the
nursing home industry’s biggest customers. In certifying which
homes their beneficiaries may enter and receive coverage and
which homes can benefit from providing program beneficiaries care,
HCFA and the States have a responsibility to assure that the care
they are purchasing by participating homes is adequate and appro-
priate. Too often, this responsibility has not been met in California.

We and State surveyors themselves found too many cases in
which the very basic needs of residents, such as eating, drinking,
being clean, dry and pain-free, were not being met. Our findings re-
garding homes that repeatedly harm residents suggest that the
unarguable goal of nursing homes’ sustained compliance with qual-
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ity of care standards often eludes HCFA and the State of Califor-
nia.

We are concerned about the gap between stated goals and actual
outcomes. In 1995, HCFA enunciated its emphasis on encouraging
sustained compliance and appropriately sanctioning deficient pro-
viders. With its newest report released just last week, once again
HCFA is pledging reforms and renewed efforts on several fronts.
We support these initiatives to strengthen the survey and enforce-
ment process in order to improve care and protection for the resi-
dents. But we also believe that continued vigilance and support
from the Congress will be needed to ensure that these pledges of
improved Federal and State oversight of nursing home care will be
fully realized.

T{lank you very much, Mr. Chairman. I am happy to answer any
questions you have. .

The CHAIRMAN. Thank you very much, Dr. Scanlon. Before Dr.
Kramer gives his testimony, I would like to say that Dr. Scanlon
is the Director of Health Financing Systems at the General Ac-
countin§ Office. He has worked for over 20 years to improve quality
of care found in nursing homes. He is here, as is known, to present
his findings as the lead person in this area that I asked to have
investigated last October, and I thank him and his team very much
for their work. :

[The prepared statement of Dr. Scanlon follows:]



122

United States General Accounting Office

GAO

Testimony

Before the Special Committee on Aging, U.S. Senate

For Release on Delivery

Expected at 10:00 a.m.
Tuesday, July 28, 1998

CALIFORNIA NURSING
HOMES

Federal and State Oversight
Inadequate to Protect
Residents in Homes With
Serious Care Violations

Statement of William J. Scanlon, Director
Health Financing and Systems Issues
Health, Education, and Human Services Division

RER STax

< \-ﬁ\“,

30T

@ CIED)

OFFICE.

GAO/T-HEHS-98-219



123

Mr. Chairman and Members of the Committee:

Thank you for inviting me to discuss our findings on nursing home care in
California. The federal government has a major stake in nursing home care, having paid
the nation's roughly 17,000 homes $28 billion in 1997 through the Medicare and Medicaid
programas. While the public relies on nursing homes to provide care to one of the most
vulnerable segments of our population, allegations were raised to your Committee that
some 3,000 residents died in more than 900 California nursing homes in 1993 as a result

" of malnutrition, dehydration, sepsis from improperly treated urinary tract infections, and
other serious conditions for which they did not receive acceptable care.

The information I am presenting today is based on our recently issued report to
your Committee.! Although I will begin with the care problems found through reviewing
medical records for a sample of 62 residents who died in 1993, the majority of my
comments will focus on our analysis of the current information on the quality of care in
all California nursing homes. This analysis focused on care problems identified in recent
state and federal quality reviews that California conducted in the last 2 or 3 years;
obstacles to federal and state efforts to identify care problems; and implementation of
federal enforcement policies to ensure that homes correct problems identified and then
sustain compliance with federal requirements. The federal and state agencies with
oversight responsibility for homes receiving funds from Medicare and Medicaid are the
Health Care Financing Administration (HHCFA) and the state of California's Department of
Health Services (DHS). Together, they oversee care in the more than 1,400 California
nursing homes, representing more than 141,000 resident beds. Medicare and Medicaid
paid these homes approximately $2 billion in 1997 to care for nursing home residents.

In brief, we found that despite the presence of a considerable federal and state
oversight infrastructure, a significant number of California nursing homes were not and
currently are not sufficiently monitored to guarantee the safety and welfare of nursing
home residents. We came to this conclusion, for the most part, by using information
from California's DHS reviews of nursing home care covering 95 percent of the state's
nursing homes and HCFA data on federal enforcement actions taken.

Looking back at medical record information from 1993, we found that, of 62
resident cases sampled,” residents in 34 cases received care that was unacceptable.
However, in the absence of autopsy information that establishes the cause of death, we

alifory H L OQ* ar
(GAO/HEHS-98-202, July 27, 1998).

*Our criteria for inclusion in the sample were that a case came from a home with at least
5 of the allegedly avoidable deaths and at least 5 such deaths per 100 beds. The 62 cases
in our sample were drawn randomly and came from 15 nursing homes.

GAO/T-HEHS-98-219
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cannot be conclusive about whether this unacceptable care may have contributed directly
to individual deaths.

As for the extent of care problems currently, between July 1995 and February 1998,
California surveyors cited 407 homes—nearly a third of the 1,370 homes in our analysis—
for care violations they classified as serious under federal or state deficiency categories.
Moreover, we believe that the extent of current serious care problems portrayed in these
federal and state data is likely to be understated. The predictable timing of on-site
reviews, the questionable accuracy and completeness of medical records, and the limited
number of residents’ care reviewed by surveyors in each home have each likely shielded
some problems from surveyor scrutiny.

Finally, even when the state identifies serious deficiencies, HCFA's enforcement
policies have not been effective in ensuring that the deficiencies are corrected and remain
corrected. For example, DHS surveyors cited about 1 in 11 California homes—accounting
for over 17,000 resident beds~twice in consecutive annual reviews for violations involving
harm to residents. (The national average was slightly worse—about one in nine homes
were cited twice consecutively for violations of federal requirements involving harm to
residents.) Nevertheless, HCFA generally took a lenient stance toward many of these
homes. California's DHS, consistent with HCFA's guidance on imposing sanctions, grants
98 percent of noncompliant homes a 30- to 45-day grace period to correct deficiencies
without penalty, regardless of their past performance. Only the few homes that qualify as
posing the greatest danger are not provided such a grace period. In addition, only 16 of
the roughly 1,400 California homes participating in Medicare and Medicaid have been
terminated from participation, most of them have been reinstated quickly, and many have
had subsequent compliance problems. Recognizing shortcomings in enforcement,
California officials told us that they launched a pilot program this month intended to
target for increased vigilance certain of the state's nursing homes with the worst
compliance records.

BACKGROUND

The federal responsibility for overseeing nursing homes belongs to HCFA, an
agency of the Department of Health and Human Services (HHS). Among other tasks,
HCFA defines federal requirements for nursing home participation in Medicare and
Medicaid and imposes sanctions against homes failing to meet these requirements. HCFA
funds state survey agencies to do the on-site reviews of nursing homes' compliance with
Medicare and Medicaid participation requirements. In California, DHS performs nursing
home oversight, and its authority is specifically defined in state and federal law and
regulations. As part of this role, DHS (1) licenses nursing homes to do business in
California; (2) certifies to the federal govermment, by conducting reviews of nursing
homes, that the homes are eligible for Medicare and Medicaid payment; and (3)
investigates complaints about care provided in licensed homes.

2 GAO/T-HEHS-98-219
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To assess nursing home compliance with federal and state laws and regulations,
DHS relies on two types of reviews—the standard survey and the complaint investigation.
The standard survey, which must be conducted no less than once every 15 months at
each home, entails a team of state surveyors spending several days on site conducting a
broad review of care and services with regard to meeting the assessed needs of the
residents.®> The complaint investigation involves conducting a targeted review with regard
to a specific complaint filed against a home.

The state and HCFA each has its own system for classifying deficiencies that
determines which remedies, sanctions, or other actions should be taken against a
noncompliant home. For standard surveys, California's DHS typically cites deficiencies
using HCFA's classification and sanctioning scheme; for complaint investigations, it
generally uses the state's classification and penalty scheme.

Table 1 shows HCFA's classification of deficiencies and the accompanying levels of
severity and compliance status.

Table 1. HCFA's Defici Classification S

HCFA deficiency category | Level of severity Compliance status
of home cited for
this deficiency

Immediate jeopardy to Most serious Noncompliant
resident health or safety

Actual harm that does not Serious Noncompliant
put resident in immediate

jeopardy

No actual harm, with Less serious Noncompliant
potential for more than :

minimal harm

No actual harm, with Minimal Substantially
potential for minimal harm compliant

HCFA guidance also classifies deficiencies by their scope, or prevalence, as
follows: (1) isolated, defined as affecting a limited number of residents; (2) pattern,
defined as affecting more than a limited number of residents; and (3) widespread, defined
as affecting all or almost all residents. )

3The standard survey is used not only to meet HCFA's certification requirement but also
to ensure that a home continues to meet its state licensing requirements.

3 GAO/T-HEHS-98-219
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REVIEW OF RECORDS FOR 1993 DEATHS
UNCOVERED SERIOUS CARE, PROBLEMS

Our work indicates that 34 residents-more than half of our sample of 62 of
California's nursing home residents who died in 1993-received unacceptable care. In
certain of those cases, the unacceptable care endangered residents' health and safety;
however, without an autopsy that establishes the cause of death, we cannot be conclusive
about whether the unacceptable care directly led to any individual's death. Nevertheless,
the care problems we identified were troubling, such as unplanned weight loss and failure
to properly treat pressure sores. For example:

- A resident lost 59 pounds—about one-third of his weight~over a 7-week period.
Only a small share of the weight loss was attributable to fluid loss. Until 2 days
before the resident's death, the nursing home staff had not recorded his weight
since the day he was admitted to the home or notified the physician of the
resident's condition.

- A resident was admitted to a nursing home with five pressure sores, four of which
exposed the bone. Although the physician ordered pain medication during
treatments that removed the blackened dead tissue from her sores, the resident's
medical record indicated that she received pain medication only three times during
5 weeks of daily treatments. The resident, who was not in a condition to verbalize
her needs, was reported in the nursing notes to moan whenever this procedure was
done without prescribed pain medication.

STATE'S RECENT QUALITY REVIEWS REVEAL
SIGNIFICANT CARE PROBLEMS
IN NEARLY ONE-THIRD OF ALL HOMES

DHS surveyors identified a substantial number of homes with serious care
problems through their annual standard surveys of nursing homes and through ad hoc
complaint investigations. Our analysis of these data shows that, between 1995 and 1998,
surveyors cited 407 homes, or nearly a third of the 1,370 homes included in our review,
for serious violations classified under the federal deficiency categories, the state's
categories, or both. (See fig. 1, "Caused Death or Serious Harm.") These homes were
cited for improper care leading to death (26 homes), posing life-threatening harm to
residents (259 homes), other serious violations involving improper care (111 homes), or
falsifying or omitting key information from medical records (11 homes).

4 . GAO/T-HEHS-98-219



More Than Minimal Deficiencies
{484 Homes)

2%
Minimal or No Deficiencies (30
Homes)

Caused Death or Serious Harm
35% (407 Homes)

Caused Less Serious Harm (449
Homes)

The fbur wedges in figure 1 correspond to the federal deficiency categories shown
in table 1 and include comparable-level deficiencies cited using the state's separate
classification scheme, as shown in table 2.
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harm

Substandard care

Description of deficiency | HCFA deficiency State deficiency
categories category category
Caused death or serious Immediate jeopardy Improper care leading to

death, imminent danger or
probability of death,
intentional falsification of
medical records, or
material omission in
medical records.

Caused less serious harm

Actual harm

Violations of federal or
state requirements that
have a direct or immediate
relationship to the health,
safety, or security of a
resident.

More than minimal
deficiencies

Potential for more than
minimal harm

California has no state
citation directly equivalent
to the federal category.

Minimal or no deficiencies

Potential for more than
minimal harm/no
deficiencies

California has no state
citation directly equivalent
to the federal category.

Within the "caused death or serious harm" group are homes cited for several types
of federal violations, including "improper care leading to death” and "life-threatening
harm." Following is an example from the 26 homes California surveyors cited for
improper care leading to death:*

- A resident who was admitted to a home for physical therapy rehabilitation
following hip surgery died 5 days later from septic shock, caused by a urinary tract
infection. The home's staff failed to monitor fluid intake and urine output while
the resident was catheterized and afterwards. Nursing home staff failed to notify a
physician as the resident's condition deteriorated. When his family visited and
found him unresponsive, they informed the staff and his physician was contacted.

“The subclassification "improper care leading to death" does not include all residents who
died in homes cited for violations related to resident's care, because the category "life-
threatening harm” can also include such violations and associated deaths.

6
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His physician ordered intravenous antibiotics, but the staff were unable to get the
intravenous line in place and continuously functioning until 8 hours had passed.
The resident died 3 hours later.

The next example is from the 259 homes California surveyors cited for life-threatening
harm:

— - Because the home lacked sufficient licensed nursing staff on duty, residents did
not receive treatments, medications, or food supplements as ordered. One
resident's medical record indicated that, although a licensed nurse had noted the
individual's deteriorating physical condition a half hour before she died, there was
no evidence that the nurse continued to assess the resident's vital signs,
administered oxygen as prescribed by a physician's order, or notified the attending
physician and family about the resident's deteriorating condition.

We also determined that cases of poor care were not limited to the 407 homes
noted. State surveyors documented instances of serious quality problems that they
categorized as federal deficiencies in the range of "actual harm" or "potential for more
than minimal harm" or as lower-level state citations. Examples of these are included in
our report.

The deficiencies that state surveyors identified and documented only partially
capture the extent of care problems in California's homes, for several reasons. First,
some homes can mask problems because they are able to predict the timing of annual
reviews or because medical records sometimes misrepresent the care provided. In
addition, state surveyors can miss identifying deficiencies because of limitations of the
methods used in the annual review—methods established in HCFA guidance on conducting
surveys—to identify potential areas of unacceptable care.

Predictability of On-Site Revi

One problem masking the extent of poor care involves the scheduling of standard
surveys. The law requires that a standard survey be unannounced and that it be
conducted roughly every year.® Because many California homes were reviewed in the
same month-sometimes almost the same week-year after year, homes could often predict

5Technically, the standard survey must begin no later than 15 months after the last day of
the previous standard survey, and the statewide average interval between standard ’
surveys must not exceed 12 months.

7 GAO/T-HEHS-98-219



130

the timing of their next survey and prepare to reduce the level of problems that may
normally exist at other times.

At two homes we visited, we observed that the homes' officials had made advance
preparations-such as making a room ready for survey officials—indicating that they knew
the approximate date and time of their upcoming oversight review. After we discussed
these observations with California DHS officials, they acknowledged that a review of
survey scheduling showed that the timing of some homes' surveys had not varied by more
than a week or so for several cycles. DHS officials have since instructed district office
managers to schedule surveys in a way that will reduce their predictability.

The issue of the predictable timing of surveys is long-standing. More than a
decade ago, the Institute of Medicine called for adjusting the timing of the surveys to
make them less predictable and maximize the element of surprise.® Subsequently, the
Omnibus Budget Reconciliation Act of 1987 (OBRA 87) nursing home legislation and
HCFA's implementing guidance attempted to address the predictability issue. However, a
subsequent HCFA-conducted poll of nursing home resident advocates in most states and a
1998 nine-state study by the National State Auditors Association found that predictable
timing of inspections continues to be a problem.

Questionable Records

Inaccurate or otherwise misleading entries in medical records can mask care
problems or make it more difficult for surveyors to prove that care problems exist. We
found such irregularities among the medical records we reviewed, a problem widely
recognized in long-term-care research.” Discrepancies appeared in about 29 percent of
the 1993 records we reviewed. The following two examples of such discrepancies were
found in the medical records we reviewed:

- During the hospital stay of a nursing home resident, doctors discovered that the
resident was suffering from a fractured leg and that the fracture had occurred at
least 3 weeks before the hospitalization. The nursing home's records were missing
the clinical notes for the same 3-week period preceding the resident's hospital stay,

“Institute of Medicine, Improving the Quality of Care in Nursing Homes (Washington D.C.:
Institute of Medicine, 1986), pp. 32-33.

"Jeanie Kayser-Jones-and others, "Reliability of Percentage Figures Used to Record the
Dietary Intake of Nursing Home Residents," Nursing Home Medicine, Vol. 5, No. 3 (Mar.
1997), pp. 69-76, and John F. Schnelle, Joseph G. Ouslander, and Patrice A. Cruise, "Policy
Without Technology: A Barrier to Improving Nursing Home Care,” The Gerontologist, Vol.
37, No. 4 (1997), pp. 527-32.
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thus omitting any indication that an injury had occurred, how it might have
occurred, or how 1t. might have been treated.

- Although a resident's medical record-showed that each day she consumed 100
-percent of three high-caloric meals and drank four high-protein supplements, the
resident lost 7 pounds—-10 percent of her total weight®-in less than a month. The
implausibility of the resident's weight loss under these conditions raises major
questions about the accuracy of the medical records regarding nutritional intake.

California state surveyors have also identified serious discrepancies in medical
records. The following example is one of the cases they cited:

- A home's treatment records named a staff member as having provided two
residents with range-of-motion exercises nine separate times. It was later
determined that the staff member was not working at the home when the
treatments were reportedly provided.

HCFA's P 1 for Identifyi
Potential Care Problems

A third monitoring weakness that can hinder surveyors' detection of care problems
involves HCFA's guidance on selecting cases for review to help surveyors identify
potential instances and prevalence of poor care. HCFA policy establishes the procedures,
or protocol, that surveyors must follow in conducting a home's standard survey.
However, HCFA's protocol-designed to increase the likelihood of detecting problems with
care—does not call for randomly selecting a sufficient sample of residents. Instead, it
relies primarily on the use of the individual surveyor's professional expertise and
judgment to identify resident cases for further review.

In contrast, our expert nurses, in reviewing current medical records to identify
areas with potential for poor care, took a stratified random sample—cases from different
groups of the home's more fragile as well as average residents. Each sample was of
sufficient size to estimate the prevalence of problems identified. In addition, the nurses
used a standard protocol to collect and record quality-of-care information from chart
reviews, staff interviews, and data analyses to ensure that the information was in a
consistent format across the various individuals interviewed and documents reviewed.

For two homes receiving their annual surveys, we compared the findings of the
DHS surveyors, who followed HCFA's survey protocol, with the findings of our expert

8According to medical experts, a 5-percent weight loss in a month is considered a
significant loss.
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nurse team, who accompanied the state surveyors and conducted concurrent surveys.

The methodology our expert nurses used examined primarily quality-of-care outcomes and
related issues, whereas state surveyors, following federal guidance, reviewed this and 14
additional areas, such as social services, resident assessment, and transfer and discharge
activities. As a result, DHS surveyors sought and found deficiencies in some important
areas that our expert nurses did not document. However, in the quality-of-care area, our
nurses found serious care problems that DHS surveyors did not find, including
unaddressed weight loss, improper pressure sore treatment, and ineffective continence
management.

HCFA'S ENFORCEMENT POLICIES INEFFECTIVE
IN BRINGING HOMES WITH SERIQUS,
REPEATED VIOLATIONS INTQ SUSTAINED COMPLIANCE,

We also examined the efforts of the state and HCFA to ensure that the homes cited
for serious deficiencies were correcting their problems and sustaining compliance with
federal requirements over time. Encouraging sustained compliance and appropriately
sanctioning deficient providers are among HCFA's stated enforcement goals. However,
we found that, under HCFA's policies, enforcement results often fall far short of those
goals.

Between July 1995 and March 1998, DHS surveyors cited 1 in 11 homes, or 122
homes, in both of their last two surveys for conditions causing actual harm, putting
residents in immediate jeopardy, or causing death.” These homes represent over 17,000
resident beds. The national compliance rate for about the same period and for the same
repeated, serious harm deficiencies was slightly worse: about 1 in 9 homes, representing
more than 232,000 beds, were cited.

However, HCFA enforcement policies have led to relatively few federal disciplinary
actions taken against these homes in California. Before OBRA 87, the only sanction
available to HCFA and the states to impose against such noncompliant homes, short of
termination, was to deny federal program payments for new admissions. OBRA 87
provided for additional sanctions, such as denial of payment for all admissions, civil
monetary penalties, and on-site oversight by the state ("state monitoring").! Nevertheless,

®*The data on deficiencies cited in standard surveys are contained in the OSCAR (On-Line
Survey, Certification, and Reporting) System, a federal database maintained by HCFA.

¥Other sanctions include third-party management of a home for a temporary period
("temporary management"); requirement for a home to follow a plan of correction
developed by HCFA, the survey agency, or a temporary manager—with HCFA or survey
agency approval-rather than by the home itself ("directed plan of correction"); and
mandatory training of a home's staff on a particular issue ("directed in-service training").
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: these sanctions were seldom applied even to the 122 homes in our analysis cited twice

consecutively for serious harm deficiencies. Specifically, only a fourth-33 homes—had
any federal sanctions that actually took effect.

HCFA Policies Lead to Leni
Enforcement Stance

HCFA's forgiving stance toward homes with a "ping-pong" history of compliance
helps explain how these homes could repeatedly harm residents without facing sanctions.
Generally speaking, HCFA sanctioning policy divides homes into two groups: those that
the state agency is instructed to refer to HCFA immediately to initiate sanctioning and
those for which the state agency is permitted to grant a grace period first to correct
deficiencies without the imposition of federal sanctions."

To qualify for immediate referral under HCFA policy, homes must have been cited
for deficiencies in the immediate jeopardy category or rated as a "poor performer.”" The
criteria for meeting HCFA's poor performer definition include an intricate combination of
iramediate jeopardy and substandard quality-of-care deficiencies.”? Since July 1995, when
the federal enforcement scheme established in OBRA 87 took effect, 59 California nursing
homes have been cited for immediate jeopardy deficiencies and about 25 have been
designated poor performers. HCFA guidance permits the state to broaden the definition
of poor performer, but California has chosen not to do so."®

Homes in the immediate referral group do not necessarily receive sanctions. If homes

‘come into substantial compliance before sanctioning is scheduled to take effect, HCFA

rescinds the sanction.

2nder HCFA's definition of poor performer, a home must have been cited on its current
standard survey for substandard quality of care and have been cited in one of its two
previous standard surveys for substandard quality-of-care or immediate jeopardy
violations. HCFA also has a special definition for "substandard quality of care," as

- follows: the deficiencies must constitute immediate jeopardy to resident health and

safety in one of three categories of deficiencies, or belong to the same three categories
and include the following combination of severity and scope levels: pattern of or
widespread-actual harm that is not immediate jeopardy, or widespread potential for more
than minimal harm.

BFor example, California could include in the poor performer definition a home's record
of violations cited in the course of complaint investigations. Unlike standard surveys,
complaint investigations are generally unexpected and provide surveyors a unique

~opportunity to gauge care issues in a home's everyday environment. Because these

investigations can uncover serious quality-of-care problems, including complaint-generated
violations in a home's poor performer record would give regulators a more complete
picture of a home's compliance history.

i GAO/T-HEHS-98-219
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Noncompliant homes that are not classified in the immediate jeopardy or poor
performer categories do not meet HCFA's criteria for immediate referral for sanctioning,
even though some may have seriously harmed residents. HCFA policy permits granting a
grace period to this group of noncompliant homes, regardless of their past performance.
Between July 1995 and May 1998, California's DHS gave about 98 percent of noncompliant
homes a grace period to correct deficiencies. For nearly the same period (July 1995
through April 1998), the rate nationwide of noncompliant homes receiving a grace period
was higher-99 percent-indicating that the practice of granting a grace period to virtually

all noncompliant homes is common across all states.

Following HCFA policy, DHS is not required to and does not appear to take into
account a home's compliance history for the butk of noncompliant homes receiving a
grace period. Our report describes a home that, despite being cited by DHS for the same
violations—the unacceptable treatment of pressure sores—4 years consecutively, has
continued to receive a grace period to correct its deficiencies following each annual
review. We question the wisdom of granting such homes a grace period with no further
federal disciplinary action.

For the few California homes that have had federal sanctions imposed, HCFA has
been less than vigilant. In principle, sanctions imposed against a home remain in effect
until the home corrects the deficiencies cited and until state surveyors find, after an on-
site review (called a "revisit") that the home has resumed substantial compliance status.
However, if some of the home's deficiencies persist but are no more serious than those in
the "potential for harm® range, HCFA policy is to forgo a revisit and accept the home's
own report of resumed compliance status. HCFA officials told us this policy was put into
place because of resource constraints. In California, however, this policy has been
applied even to some of the immediate referral homes that, on a prior revisit, have been
found out of substantial compliance.

Our report describes the case of an immediate referral home for which HCFA
twice accepted the home's self-reported statement of compliance without having DHS
independently verify that the home had fully corrected its deficiencies:

- In an October 1996 survey, DHS cited the home for immediate jeopardy and actual
harm violations, including improper pressure sore treatment, medication errors,
insufficient nursing staff, and an inadequate infection control program. By early
November 1996, however, surveyors had found in an on-site review that the
problems had abated, although they had not fully ceased. A week later, the home
reported itself to HCFA as having resumed substantial compliance." HCFA
accepted this report without further on-site review. About 6 months later (May

44 home reports itself to HCFA as being in compliance by sending HCFA a letter called a
"credible allegation of compliance.”
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1997), in the home's next standard survey, DHS found violations that warranted
designating the home as a poor performer. On a revisit to check compliance in
July 1997, surveyors found new, but less serious, deficiencies. In August 1997,
however, when the home reported itself in compliance, HCFA accepted the report
without further verification. Between October 1996 and August 1997, HCFA
imposed several sanctions but rescinded them each time it accepted the home's
unverified report of resumed compliance status.® A

Similarly, HCFA's level of vigilance appears to be inadequate for homes that have
been terminated and later reinstated. HCFA has the authority to terminate a home from
participation in Medicare and Medicaid if the home fails to resume compliance. However,
termination rarely occurs and is not as final as the term implies. In the recent past,

- California's terminated homes have rarely closed for good. -Of the 16 homes terminated in
the 1995 through 1998 time period, 14 have been reinstated. Eleven have been reinstated
under the same ownership they had before termination. Of the 14 reinstated homes, at
least 6 have been cited with new deficiencies that harmed residents since their
reinstatement, such as failure to prevent avoidable accidents, failure to prevent avoidable
weight loss, and improper treatment of pressure sores.

A home that reapplies for admission is required to have two consecutive on-site
reviews—called  reasonable assurance surveys—within 6 months to determine whether the
home is in substantial compliance with federal regulations before its eligibility to bill
federal programs can be reinstated. HCFA officials told us that HCFA cannot prevent a
home from being reinstated if it is in substantial compliance during these reviews.
However, HCFA has not always ensured that homes are in substantial compliance before
reinstating them. Consider the following example:

- A home terminated on April 15, 1997, had two reasonable assurance surveys on
April 25 and May 28, 1997. Although the nursing home was not in substantial
.compliance at the time of the second survey, HCFA considered the deficiencies
minor enough to reinstate the home on June 5, 1997. The consequence of
termination-stopping reimbursement for the home's Medicare and Medicaid

In the October 1996 survey, HCFA imposed a civil monetary penalty that went into
effect October 3 and was stopped from further accrual on November 8 when HCFA
determined that federal requirements were met, based on the survey that had found
lower-level deficiencies. In the May 1997 standard survey, HCFA imposed a civil
monetary penalty to take effect in May 1997.and a denial of payment for new admissions
sanction to take effect in July 1997, both of which HCFA stopped in August 1997 when
the home reported that it'was in compliance.
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beneficiaries-was in effect for no longer than 3 weeks.'®* About 3 months after
reinstatement, however, the home was cited for harming residents. DHS surveyors
investigating a complaint found immediate jeopardy violations resulting from a
dangerously low number of staff. In addition, surveyors cited the home for
providing substandard care. Dependent residents, some with pressure sores, were
left sitting in urine and feces for long periods of time; some residents were not
getting proper care for urinary tract infections; and surveyors cited the home's
infection control program as inadequate. '

California DHS Is Piloting Al v
Enforcement Procedures Targeting a
E : f Most Seriously Deficient H

California DHS officials recognized that the state—in combination with HCFA's
regional office-has not dealt effectively with persistently and seriously noncompliant
nursing homes. Therefore, beginning in July 1998 and with HCFA's approval, DHS began
a "focused enforcement” process that combines state and federal authority and action,
targeting providers with the worst compliance records for special attention.

As a start, DHS has identified about 34 homes with the worst compliance
histories—approximately 2 in each of its districts. Officials intend to conduct standard
surveys of these homes about every 6 months, rather than the normal 9-to-15-month
frequency. In addition, DHS expects to conduct more complete on-site reviews of homes
for all complaints received about these homes. DHS officials also told us that the agency
is developing procedures—consistent with HCFA regulations implementing OBRA 87
reforms~to ensure that, where appropriate, civil monetary penalties and other sanctions
stronger than a corrective action plan will be used to bring such homes into compliance
and keep them compliant. In addition, DHS has begun to screen the compliance history
of homes by owner-both in California and nationally-before granting new licenses to
operate nursing homes in the state. State officials told us that they will require all homes
with the same owner to be in substantial compliance before any new licenses are granted.

@NQLHSIQNS_AND_RECQMMENDAIIQNS
The responsibility to protect nursing home residents, among the most vulnerable
members of our society, rests with nursing homes and with HCFA and the states. In a

number of cases, this responsibility has not been met in California. We and state
surveyors found cases in which residents who needed help were not provided basic care—

*Under Medicare and Medicaid rules, terminated nursing homes may be paid for care of
residents in the home on the date of termination for up to 30 days after the termination
takes effect.
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not helped to eat or drink; not kept dry, clean, or free from feces.and urine; not
repositioned to prevent pressure sores; not monitored for the development of urinary
tract.infections; and not given pain medication when needed.

As serious as the identified care problems are, many. care problems may escape the
- scrutiny of surveyors. Homes can pprepare for surveyors' annual visits because of their
predictable timing. Homes can also ‘adjust resident records to improve the overall
impression of the home's care. In addition, DHS surveyors can overlook significant
-findings because the federal survey protocol they follow does not rely on an adequate
sample for detecting potential problems and their prevalence. Together, these factors can
mask significant care problems from the view of federal and state regulators.

HCFA needs to reconsider its forgiving stance toward homes with serious,
recurring violations. Federal policies regarding a grace period to correct deficiencies and
to accept a home's report of compliance without an on-site review can be useful policies,

. given resource constraints, when applied to homes with less serious problems. However,
regardless of resource constraints, HCFA and DHS need to ensure that their oversight
efforts are directed at homes with serious and recurring violations and that pol;icies
developed for homes with less serious problems are not applied to them.

Under current policies and practices, noncompliant homes that DHS identifies as
having harmed or put residents in immediate danger have little incentive to sustain
compliance, once ‘achieved, because they may face no consequences for their next
episode of noncompliance. Our findings regarding homes that repeatedly harmed
residents or were reinstated after termination suggest that the goal of sustained
compliance often eludes HCFA and DHS. Failure to bring such homes into compliance
limits the ability of federal and state regulators to protect the welfare and safety of
residents.

. i

Our report makes recommendations to the HCFA Administrator to address these
issues. Although our report focuses on selected nursing homes in California, the
problems we identified are indicative of systemic survey and enforcement weaknesses.
Our recommendations therefore target federal guidance in general so that improvements
are available to any state experiencing problems with seriously noncompliant homes.
Thus, through HCFA's leadership, federal and state oversight of nursing homes can be
strengthened nationally and residents nationwide can enjoy increased protection. In
summary, we are recommending that HCFA revise its guidance to states in order to
reduce the predictability of on-site reviews, possibly by staggering the schedule or
segmenting the survey into two or more reviews; revise methods for sampling resident
cases to better identify the potential for and prevalence of care problems; and, for those
homes with a history of serious and repeated deficiencies, eliminate the offer of a grace
period for resuming compliance and substantiate all of the home's reports of resumed
compliance with an on-site review.
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HCFA, DHS, and nursing home industry representatives have reviewed our report.
Acknowledging that the findings were troubling, HCFA officials informed us that they are
planning to make several modifications in their survey and enforcement process. DHS
also suggested a number of changes—in addition to its new, focused enforcement
program—intended to improve the federal survey and enforcement process. Last week,
the administration announced a series of actions related to federal oversight of nursing
homes, including night and weekend survey visits and increased inspection of homes with
a record of noncompliance. HCFA, DHS, and industry representatives generally
concurred with our recommendations, although both HCFA and DHS expressed some
reservations about segmenting the standard survey. They contend that dividing the
survey into two or more reviews would make it less effective and more expensive.
However, we believe that this option-which could largely eliminate the predictability
issue and increase the frequency of surveyors' presence at problem homes-warrants
consideration of the benefits to be derived relative to the disadvantages that were raised.

Finally, despite the survey and enforcement modifications promised by HCFA and
DHS, we remain concerned about the gap between stated goals and results. In 1995,
HCFA enunciated its emphasis on encouraging sustained compliance and appropriately
sanctioning deficient providers. Its practices since that time, however, argue for swift
and significant changes, as illustrated in California by the persistence of problem homes
with little federal sanctioning. We support the administration's recent initiative to
strengthen the survey and enforcement process. However, we also believe that continued
vigilance by the Congress is needed to ensure that the promised changes in federal and
state oversight of nursing home care are implemented.

Mr. Chairman, this concludes my prepared statement. I would be happy to answer
any questions you or the Committee Members may have.

(101753)
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The CHAIRMAN. Dr. Kramer is research director for the Center on
Aging, and is also a professor of geriatric medicine at the Univer-
sity of Colorado Health Sciences Center. He has spent many years
investigating and evaluating quality indicators within the nursing
home community.

Dr. Kramer.

STATEMENT OF ANDREW M. KRAMER, M.D., RESEARCH DIREC-
TOR, CENTER ON AGING, UNIVERSITY OF COLORADO
HEALTH SCIENCES CENTER

Dr. KRAMER. Thank you, Mr. Chairman and members of the com-
mittee. I would like to begin my statement by highlighting three
key points. First, we found severe quality of care problems in Cali-
fornia nursing homes that we- surveyed for GAO. One of these fa-
cilities had extremely poor care and the other, while not as bad,

- also had significant quality of care problems.

Second, the State survey, conducted concurrently, found no sig-
‘nificant quality of care problems in the worst facility and only some
of the problems that we identified in the second facility. How many
other extremely poor facilities passed the survey without identifica-
tion? A stronger enforcement system or any quality improvement
initiative will be of limited value if the survey does not accurately

. identify poor-performing facilities.

¢

- Third, the. accuracy of the nursing home survey could be im-
proved, but it will require major changes in the way it is con-
ducted: changes in the number of residents reviewed, the type of
information that is collected, the way information is collected and,
once collected, in the way it is used. Such a revision may not have
to cost more.

We reviewed quality of care in two California nursing homes dur-
ing February 1998, at the same time as the State nursing home

- survey was conducted. Our review approach is based on rec-

ommendations of the 1986 Institute of Medicine report and has
been used in over 100 nursing homes. The findings were unques-
tionable.

As illustrated ‘in Exhibit 1, quality problems included avoidable
hospitalizations .due to insufficient monitoring, one death in each

- facility in which -the response to the resident’s deteriorating status

was too little and too late, falls with fracture that were not well-
documented -or may have been prevented occurred in one facility.
-A ‘highly restrictive restraint was used without documented need.

-Both facilities had high rates.of residents dressed in hospital gowns

late in the day, and one facility had .a high rate of residents who
were unclean and ungroomed.

Nutritional problems were found in both facilities, with low-
weight residents not receiving food supplements and continuing to
lose weight, and inadequate nutrition even when residents were

- tube-fed. ‘A high skin infection rate was found in one nursing home,

accompanied by poor infection control precautions. And in both fa-
cilities, there was a high rate of bed sores among residents who

- were not mobile and not kept dry nor repositioned.

From two nursing homes, we cannot generalize about the quality
of care in the State of California. Nevertheless, the State nursing
home survey should be able to detect these problems.
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How did we find these problems? We use a two-stage review con-
ducted by nurses with extensive experience in long-term care who
use laptop computers.

In the first stage, they collect information on more than 80 resi-
dents. They are selected to meet two objectives. First, we want to
focus on residents who are most vulnerable to quality problems,
such as new admissions to the nursing homes, or those at risk for
pressure sores. Second, we want to obtain a random sample so that
we can generalize to the entire facility.

We collect the information from four sources—resident observa-
tion and interview, the nursing home chart, the nursing home staff,
and the Minimum Data Set that was described earlier. And we as-
sess 75 different quality of care standards. We compare each facili-
ty’s rate of poor outcomes with a national norm from a group of
more than 60 facilities. Where the facility has a higher rate than
the norm, we conduct a second-stage review which is more detailed
in those selected areas.

An example of this two-stage process is provided in Exhibits 2
and 3 for the indicator of low weight and no supplements. As you
can see, the first step is to look at this random sample of 40 resi-
dents who are long-staying residents in the facility. We determine
if each resident has a body mass index less than 22 kilograms per
meter squared, which is just a weight/height ratio. We also deter-
mine if they are receiving high-protein on high-calorie supple-
ments.

Both of these issues are supported by literature. A 30- to 60-per-
cent increase in mortality has been found in individuals with a
body mass index less than 22, and it has also been found that high-
protein or high-calorie supplements can improve body mass index
and weight. We exclude residents with terminal illness or those
who refuse to eat. Then we determine the percentage who are low-
weight and not receiving supplements. In this facility, we had 11
out of 38, or 29 percent. We compared this with the national norm
of 18 percent. Clearly, this facility was an outlier requiring further
review.

So we go to the second stage. In the second stage, we look at
issues relating to that problem. In this case, we reviewed continued
weight loss, and problems such as bed sores that require adequate
nutrition to prevent or treat. We looked at the presence of a dietary
assessment and whether dietary recommendation were followed.

We recorded the findings of each case, determining whether this
low weight was actually justified, because the facility did every-
thing they could to improve weight, or if there were some areas
where quality of care could have been improved and actual harm
or potential Karm occurred. In this facility, two of the cases were
justified, two had potential harm, and in four cases we found actual

arm.

What could HCFA do to improve the survey process? I suggest
the following five changes. First of all, examine larger resident
samples, inc%uding both a random sample to determine general
rates of poor outcome and focused samples of vulnerable popu-
lations. Second, review quality of care for new admissions to the
nursing home. They are a very vulnerable population.
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Third, collect uniform quality of care data using a structured pro-
tocol at each facility, including multiple sources. The MDS informa-
tion is a start, but it is not sufficient. Four, target areas for review
based on facility-wide outcomes of care. We will never have the re-
sources to review every resident in every nursing home, so we need
to choose the facilities and the areas to review based upon compari-
son with norms. Fifth, recognizing that both measuring and assur-
ing quality is a very difficult job, we need to work together to make
the most appropriate use of the latest knowledge and technology.
That is the reason why I came here today.

Thank you for this opportunity.

[The prepared statement of Dr. Kramer follows:]



142

“Betrayal: The Quality of Care in California Nursing Homes”
United States Senate Special Committee on Aging
Hearing Testimony

Andrew M. Kramer, M.D.
Research Director
Center on Aging, University of Colorado Health Sciences Center
July 28, 1998

We reviewed the quality of care in two California nursing homes during February 1998 at
the same time as the state nursing home survey was conducted. Our review approach is
based on recommendations of the 1986 Institute of Medicine report' and has been used in
over 100 nursing homes in three different national evaluations of nursing home survey
activities funded by HCFA. 2?4

The findings were unquestionable; we found important, facility-wide quality of care
problems in both nursing homes. As illustrated in Exhibit 1, these included avoidable
hospitalizations due to insufficient monitoring in one facility, and one death in each
facility in which the response to the resident’s deteriorating status was too little and too
late. Care was appropriate, however, in association with deaths of six other residents,
many of whom required comfort care only. Falls with fractures that were not well
documented or may have been prevented occurred in one facility. In the other facility, a
highly restrictive restraint was used without documented need. Both facilities had high
rates of residents dressed in hospital gowns late in the day and one facility had a high rate
of residents who were unclean.

Nutritional problems were found in both facilities with-low weight residents not receiving
food supplements and continuing to lose weight; and inadequate nutrition even when a
resident was tube-fed in one facility. A high skin infection rate was found in one nursing
home, accompanied by poor infection control precautions. In both facilities, there was a
high rate of bed sores among residents who were not mobile,"and not kept dry nor
repositioned. '

While no quality assessment approach is perfect, the medical literature, as well as
common sense, provide support for these quality standards. From two nursing homes, we
cannot generalize about the quality of nursing home care throughout California.
Nevertheless, the state nursing home survey should detect these quality problems. But
we have found similar problems with the survey in other states as well.

How did we find these problems?

We used a two-staged review conducted by two nurses with extensive experience in long-
term care and quality assessment, who used laptop computers. In the first stage, we
collected information on more than 80 residents. Residents were selected based on two
objectives: 1) to focus on the residents most vulnerable to quality problems such as new
admissions and those at risk for bed sores; and 2) to obtain a random sample of current
residents that could be used to generalize results to the whole facility.



143

We collected uniform information from four different sources: resident
observation/interview, the nursing home chart, the nursing home staff, and the Minimum
Data Set (MDS) in order to assess 75 different quality standards. We compared each
facility’s rate of poor outcomes with a norm from a group of more than 60 facilities.
Where the facility had a higher rate than the norm, we conducted a second stage: a more
detailed review of selected residents.

Exhibits 2 and 3 provide an jllustration of one quality standard (or indicator). For the 40
long-stay residents in our sample, we determined whether the Body Mass Index, the ratio
of weight and height, was less than 22 kilograms per meter squared: a standard set by the
Nutritional Screening Initiative in 1992 and which research has shown is associated with
a 30%-60% increase in mortality We determined whether these residents were
receiving some tyJJe of high protein or high calorie supplements to improve their
nutritional status.”” After excluding residents with terminal illness or who refused to eat,
we determined the percentage of residents in the facility who were both low weight and
not receiving supplements. For this facility the rate was 29% compared with the national
norm of 18%; this quality standard required further review.

In the second stage (Exhibit 3), we reviewed selected cases looking for evidence of
continued weight loss, problems such as bed sores that require adequate nutrition to
prevent or treat, the presence of a dietary assessment, and follow through on dietary
plans. We recorded the findings for each case, determining whether the low Body Mass
Index was justified, because the facility did all that could be done for that resident, or
potential or actual harm occurred due to inadequate care. We found two cases that were
justified, but six cases of either actual or potential harm.

What could HCFA do to improve the survey prooess"

I suggest the following five changes to the nursing home survey (Exhlblt 4):

(1) Examine larger resident samples including both a random sample to determine
general rates of poor outcomes and focused samples of vulnerable populations.

(2) Review quality of care for new admissions, one of the most vulnerable populations.
Because of declining hospital lengths of stay, nursing homes are confronted by new
admissions with greater acute care needs, which they are not always prepared to treat.

(3) Collect uniform quality of care data using a structured protocol at each facxhty
Multiple sources of information should be used, including: resident
observation/interview, chart review and staff interview. The MDS is a resident

assessment instrument, but not a quality assessment instrument. It is completed by -

the facility staff and does not measure many important outcomes.

(4) Target areas for further review based on facility-wide outcomes of care. We will
never have the resources to review every resident in every nursing home, so we need
to choose the facilities and areas to review based upon comparison with national
norms.

(5) Recognizing that both measuring and assuring quality is a very difficult job, we need
to work together to make the most appropriate use of the latest knowledge and
technology. That is the reason why I am here today. Thank you for this opportunity.
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Illustrative Findings

® Hospitalizations: (1 NH) insufficient monitoring

® Deaths: (2 NHs) slow response to deteriorating status

® Falls with fracture: (1 NH) poorly documented/avoidable
® Highly restrictive restraint: (1 NH) insufficient evaluation
® Residents not dressed: (2 NHs) hospital gowns in p.m.

® Residents unclean/ungroomed: (1 NH)

® Low weight and no supplements: (2 NHs) losing weight

® Skin infections: (1 NH) poor infection control precautions
® Bed sores: (2 NHs) not kept dry and repositioned

Exhibit 1
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First Stage Review for:
Low Weight and No Supplements

® Random safnple of 40 residents
@ Determine if each resident:
® Had Body Mass Index < 22 kg/m?
~ ® Received high protein/high calorie supplements
® Exclude residents with:
® Terminal illness
® Refusal to eat

@ Determine percentage low weight and no supplements:
11/38 =29%

® Compare with national norm = 18%

Exhibit 2
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- Second Stage Review for:
Low Weight and No Supplements

® Review each selected case in more detail for evidence of:
® Continued loss of weight

® Problems associated with poor nutrition (e.g., bed
sores)

® Dietary assessment

® Follow through on plan
@ Record findings

® 2 justified

¢ 2 potential harm

® 4 actual harm

~ Exhibit 3
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What Can Be Done
to Improve the Survey Process?

@ Larger samples - randomly selected; focus on
vulnerable populations.

® Review new admissions.

@ Collect uniform data using structured protocols.

Include: resident observation, chart review and
staff interview. MDS not sufficient.

- @ Target facilities/problems based on outcome
patterns compared to national norms.

® Use current knowledge/technology.

~ Exhibit 4

—
[
o
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The CHAIRMAN. Well, we thank you for your testimony. Sorry for
the interruptions that we have had this morning, but we just had
final passage of a piece of legislation.

I would suggest if any of my colleagues are under time con-
straints, I would—

Senator MOSELEY-BRAUN. I have a question for everybody.

The CHAIRMAN. Well, you go ahead.

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman.

Senator Reid. Would the gentlelady yield?

The CHAIRMAN. I am sorry. You know what? I will let you speak,
but I need to apologize to Dr. Harrington. We are not ready for
questions yet because we have not heard her testimony. She gave
an overview and I forgot.

So why don’t you quickly hurry here?

Senator Reid. I would ask unanimous consent that my statement
be made part of the record.

The CHAIRMAN. Yes, yes.

[The prepared statement of Senator Reid follows along with pre-
pared statements of Senator Shelby and Senator Kohl:]

PREPARED STATEMENT OF SENATOR HARRY REID

Thank you Mr. Chairman. I am ﬁ'rateful for your attention to this disturbing situ-
ation. I would also like to thank all of the witnesses who have agreed to testify be-
fore this committee today.

One of the most difficult times for any family member is when they must make
the decision to place a loved one in a nursing home. When reviewing this possibility,
there are many factors to consider. The basic safety and well-being of a loved one
should not have to be among these considerations. However, abuse and neglect
ranging from malnutrition, dehydration, bedsores, and even rape are realities for
many senijors in nursing homes today. ) )

Before I continue, I want to take a moment to acknowledge that not every nursing
home in the country is guilty of neglect and abuse. I know of many wonderful nurs-
ing homes that provide high-quality care to seniors, and these facilities should be
commended for their work. It is also important to note that, although these hearings
focus on the problems in California, I assure you that nursing home abuse and ne-
glect is not limited to the confines of one State.

Although I was unable to attend yesterday’s hearing in person, ] am aware that
several courageous individuals came before this committee to recount the night-
mares they or their loved ones endured while in nursing homes. Equally horrifyin,
were the memories of the nurses, doctors and nursing home aides who witnesseﬁ
first-hand the neglect and abuse that took place on a daily basis in their facilities.
While we cannot change what has already happened, we can listen closely to what
these individuals told us yesterday, and learn from their experiences so that we may
prevent similar tragedies from occurring again in the future. Each witness pointed
to three systemic problems within their individual facilities—inadequate staffing
levels, the predictable nature of state surveys, and lack of proper enforcement of es-
tablished regulations.

As the largest single payer of nursing home care, the Federal government is
charged with ensuring that our oldest, most vulnerable population receives qualit
care, and that our standards are strictly enforced. If we turn a blind eye to the seri-
ous lack of enforcement of nursing home standards in this country, we are no better
flhan the facilities that condone negligent and abusive practices in their nursing

omes.

As Senator Kohl mentioned yesterday, we have worked hard to improve the en-
forcement of nursing home standards. Last year, Senators Kohl, Grassley and I in-
troduced legislation that would require criminal background checks of all prospec-
tive nursing home workers, and establish a national registry of individuals convicted
of nursing home abuse. By identifying those who have mistreated seniors in the
past, we can prevent these heinous crimes from reoccurring. Last week, we took an
important first step in this direction when our amendment authorizing nursing
homes and home health agencies to use the FBI criminal backﬁround check system
was included in the Commerce, Justice, State Appropriations bill. =
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I am pleased that President Clinton has acknowledged this problem and called
for tough new legislative and administrative actions to improve the quality of nurs-
ing homes. As the babyboom generation approaches retirement, it becomes even
more important that we coordinate our efforts to ensure that seniors have access
to quality care. As Senator Kohl indicated yesterday, we will be introducing the Ad-
ministration’s nursing home legislation later this week. I am pleased that this im-
portant bill will be modeled after our original legislation.

Although these efforts are a step in the right direction, it is still clear that a lot
more must be done. And it must be done-immediately. If we cannot provide protec-

-tion for the 1.6 million seniors in nursing homes today, we certainly will not be
equipped to accommodate the 4 million seniors expected to live in nursing homes
by the year 2030.

Again, I thank the Chairman for convening these hearings and I look forward to

listening to all of the panelists here today. Thank you.

PREPARED STATEMENT OF SENATOR RICHARD SHELBY

Good Afternoon. I want to thank Chairman Grassley for holding this important
hearing. Although this hearing addresses the quality of care in California nursing
homes, I am certain that the type of problems that we will hear about today are
not confined only to California. Since tie media picked up on this issue last week,
my office has been contacted by constituents who have very serious concerns about
the quality of care within some Alabama nursing homes.

The elderly that reside in nursing homes are some of the most vulnerable people
in our society who are often victims of Alzheimer’s: disease and strokes. Unfortu-
nately, in many cases their impairments make it difficult for them to communicate,
and thus particularly vulnerable to neglect and abuse.

As members of Congress, and of the Aging Committee, we have an obligation to
assure that an effective system is in place to identify nursing homes where neglect
and abuse occur.

Once these bad actors are found, appropriate action must be taken to ensure that
they comply with Federal regulation thereafter, or lose their ability to participate
in the Medicare and Medicaid programs.

In part, I believe the growth which has occurred in the nursing home industry
in recent.years may have spawned the problems that will be discussed here today.
1 am concerned that the number of nursing home residents may be growing faster
than the industry’s capacity to provide eﬂgctive care to them. In light of the fact
that the “baby boom” cohort has yet to retire, 1 fear that things could get even
worse.

Again, thank you Chairman- Grassley for holding this hearing. In addition, I want
to thank the witnesses for having the courage to come forward and share their sto-
ries. I look forward to learning how we-can correct the current problems that exist,
and how we can prepare for the even greater challenges I feel are in store for us
when the “baby boom” generation retires.

PREPARED STATEMENT OF SENATOR HERB KOHL

Thank you, Mr. Chairman. Although I am deeply saddened by the circumstances
that have made these hearings necessary, I thani all of the witnesses who have
agreed to appear during these past two days.

Yesterday, we heard horr'ifyin? stories of patient abuse and neglect, both from
family members of victims as well as from nursing home employees. 1 want to stress
that I do believe that most nursing homes do a good job and provide high quality
care to their patients. Still, the testimony we have heard indicates that too many
people are suifering and dyin%in California nursing homes, and likely around the
nation, due to malnutrition, dehydration, and inadequate efforts to prevent bedsores
and infections.

This is absolutely inexcusable. We have laws and regulations already in place that
should be preventing these problems, but they are not enforced in any meaningful
way. Congress and the Administration must take action immediately. I look forward
to Kearing from all of the witnesses today about the serious problems in the current
system, as well as their recommendations for us to fix it. We owe our nation’s senior
citizens—our mothers, fathers, grandparents, and siblings—nothing less than our
strongest commitment to making sure they get the quality care they need and de-
serve.
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The CHAIRMAN. This panel is not ready for questions yet. I am
sorry. But if you have something you want to say, I would be glad
to have you do that.

Senator MOSELEY-BRAUN. I hope that the witnesses in their tes-
timony will address the question of the involvement or the ability
of families to be involved in the survey/assessment process because
it seems to me there can be no better source of information in
many instances than the families and people who care about the
residents in nursing homes in terms of their ability to interface
with the process either at the State level or directly with HCFA.
If you could respond to that, I would appreciate it.

e CHAIRMAN. Dr. Harrington, let me apologize once again. I
am sorry.

Dr. HARRINGTON. Thank you. I just want to say that this hearing
is somewhat of a deja vu experience for me because I was the direc-
tor of licensing and certification in California in 1975, and at that
time we held a number of hearings around the State and we heard
many of the very same problems. And here we are in 1998 still try-
ing to understand how to correct these problems. It is rather sad.

I want to present my data from my research and some of my rec-
ommendations for how HCFA could improve the problems with the
survey and enforcement process, and I am going to make rec-
ommendations in five areas. One is that facilities with high per-
centages of resident problems should be targeted for more frequent
surveys and enforcement actions.

Second, the current standards for the nursing staff are inad-
equate and need to be increased, and facilities with low nursing
staff need to be targeted for more frequent surveys and enforce-
ment actions. Third, the survey process needs to be more focused
on the resident problems. Fourth, enforcement actions need to be
tougher. Finally, I would like to talk about consumer advocacy and
consumer information systems,

First, I have a poster here that presents the most common prob-
lems that nursing homes report in California in 1997-98, and this
is using HCFA data from the OSCAR data set that is readily avail-

- able for all nursing homes. And ]you can see there are very high

percentages of urinary and bowel incontinence, restraint use, de-
pression, contractures, and so on.

These problems have been consistently high in California over
time, and the second chart shows, for example, the percentage of
residents with pressure sores in California, which is the pink, com-
pared to the national average, which is the blue. In some ways,
California is very similar to the rest of the Nation in its problems,
but we do know that 27 percent more residents have pressure sores
in California. California residents are 51-percent more likely to
have physical restraints. The residents are 32-percent more likely
to have depression. The residents have more catheters. There are
more residents on bed rest, and so on. Some of these problems have
actually increased over the last 7 years, such as contractures have
increased by 40 percent, rather than declining.

When surveyors go out to visit a facility, the facility fills out a
form that tells all of these problems. The surveyors could use these
forms and the data to target the facilities with the highest levels
of problems, and an example is on the next poster where you see
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restraint use in California. What we can see here is that 127 facili-
ties have over a 50-percent restraint use. In other words, 50 to 90
percent of their residents are in restraints, and 14 facilities have
90 percent of their residents in restraints.

This is totally unacceptable, and we know who these facilities are
right now. We have data on all of them. We have all their historic
data and these facilities could be targeted. So we want HCFA to
do this in the future. But more importantly, I think HCFA needs
to develop guidelines for the surveyors when they do go out and
look at these problems it will help the surveyors decide when the
care is inadequate.

Now, the next issue is staffing, because in order to provide care
for the problems that we see in nursing homes, the bottom line is
we have to have adequate staffing. And this is the most fundamen-
tal problem in California nursing homes and in the Nation as a
whole. We have statistics on the staffing levels for all facilities in
the Nation and in California. You can see this poster with the pink.

What we know is that the average resident gets ‘68 minutes of
nursing care, in total, per shift, and this includes all of the admin-
istrative staffing as well as the direct care. And this is inadequate.
Now, the staffing has increased slightly by about 10 percent over
the past 7 years, and it is about the same as in the Nation, but
it is not sufficient.

We know that the average RN hours per resident is only 14 min-
utes per shift. Now, that is not adequate for supervision and for
providing direct care and for looking at these serious problems that
residents ‘have.. But this is the minimum Federal standard, so we
need to change the minimum Federal standards.

We also know that the average nursing assistant has 12 resi-
dents to take care of, and it is impossible. We heard yesterday how
sick the patients are and how frustrated the staff become. This re-
sults in high turnover rates and poor morale. So the bottom line
is we need to do something about the Federal minimum staffing
standards.

This blue chart in the center is difficult to read, but these are
detailed staffing recommendations. What we are recommending
based -on consumer recommendations and nursing experts is that
we should have 1 nurse to every 5 residents on the day shift, 1 to
10 on the evening, and 1 to 15 on the night shift, plus we need peo-
ple to assist with feeding at. meal times, 1 nurse to every 3 resi-
-dents that need full assistance with feeding. And these people must
be trained, unlike the current proposals for untrained people.

We want to see HCFA audit these facilities that have low staff-
ing. This next poster shows the distribution of staffing, and we
know which facilities are reporting very low staffing standards.
These can be targeted right now for stronger penalties and enforce-
ment actions by HCFA.

Moving to the next area, I would like to show the current defi-
ciencies that are given out in California. The top ten deficiencies
are given for clinical record violations, food and sanitation viola-
tions, poor care plans, and so on. These are important areas. But,
in addition, the problems that were pointed out earlier need to be
targeted. These are not being targeted as the top areas to be exam-
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ined, so we want to see HCFA focus greater enforcement efforts on
the special problems such as incontinence, dehydration, and so on.

Now, fourth, I would like to mention the issue about the decline
in enforcement. This is what is so troubling because, nationally, we
have seen a 42-percent decline in the average number of defi-
ciencies given out to facilities since 1991. In California, we see that
the deficiencies in the pink actually went up until 1993, and then
California took a 42-percent decline in deficiencies.

So what we are trying to understand today is what is causing
this decline in the enforcement activities. I am sorry that I don't
have answers, but we need to encourage HCFA to streamline its
enforcement process and try to do a better job of identifying sub-
standard care.

The final issue is about consumer advocacy. One way to protect
the public is to have active consumer advocacy groups. In é)alifor-
nia, we are very lucky because we have a statewide organization
called California Advocates for Nursing Home Reform. It is a non-
profit group and I believe they testified before you last year.

Unfortunately, when we heard the testimony yesterday, several
of the people that testified did not know about this organization,
or they could have gotten some assistance for them. Partly, that is
because this organization is operating on a shoestring, and I think
that it is worthwhile for Congress to consider if there is some way
to finance some of these consumer advocacy groups to continue
doing their work. We have the National gitizens Coalition for
Nursing Home Reform at the national level. That is a critical orga-
nization.

Also, the issue of consumer information is very important, and
we were very pleased to hear about the President’s initiative where
he said he wants to establish a consumer information system on
the Internet. I have been working with the consumer groups and
faculty at the University of Wisconsin for a number of years trying
to develop a consumer information system and we have shown that
it can be effective.

So want to see this information be set up so that we can find out
about all facilities in the Nation, including their resident character-
istics, staffing ratios, deficiencies, the complaints, and we would
like to see the enforcement records. All of this information is avail-
able now, except for the enforcement record but it is not made
available to consumers by HCFA. We would like to see enforcement
actions added to this HCFA system and distributed to the public.

So, in summary, I think there are things that can be done to im-
prove the situation, and thank you for the opportunity to present
. these ideas. :

[The prepared statement of Dr. Harrington follows:]
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QUALITY OF CARE AND REGULATION IN CALIFORNIA NURSING HOMES
Prepared for the U.S. Senate Special Committee on Aging,
Hearing Testimony, July 28, 1998
Charlene Harrington, Ph.D., RN.
Professor, Department of Social & Behavioral Sciences
School of Nursing, University of California, San Francisco
My concern about poor nursing home quality of care developed when I was the Director of the
Licensing and Centification regulatory program for the State of California in 1975-76. 1 served on the
Institute of Medicine's Committee on Nursing Home Regulation in 1986 that made recommendations
for passage of the Nursing Home Reform Legislation in OBRA 1987. Today, I present data and
recbmmeridations from five years of research on nursing homes in California and nationally to
suggest five key areas where HCFA can improve the survey and enforcement process.

_First, facilities with high percentages of resident problems that are the result in poor quality of
care should be targeted for extended surveys and enforcement action. Second, current standards for
nursing staff must be increased and facilities with low nursing staff levels must be identified and
targeted by surveyors for enforcement actions. Third. the survey process should bé improved by
focusing on special problems such as poor nutrition and preventable deaths. Fourth. stronger
enforcement actions need 1o be taken to encourage compliance with the existing regulations. Finally.
consumer advocacy and consumer information systems are needed to inform the pl'xblic about quality
problems. Data are presented from the HCFA On-Line Survey. Certification. and Reporting
(OSCAR) system from 1991-1997-98"' for California on 1.345 certified nursing facilities with
i23.922 beds. ’

I. TARGETING FACILITIES WITH HIGH LEVELS OF RESIDENT PROBLEMS
Prevalence of Resident Problems

Nursing facilities report resident characteristics and problems at the time of each regular

survey. See Figure 1. The most common problems of nursing home residents arc: bladder
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incontinence (49 percent of residen}s), bowel incontinence (43.5 percent), physical restraints (23.4
percent). depression (23.1 percent), and contractures (22.2 percent). Some of the conditions and
problems of residents may be under-reported by facilities and some may be erroneous because they
are not audited by state surveyors. |

Incontinence. Incontinence is a common problem and requires that residents be assisted in
toileting and given care to prevent accidents. Incontinence can be reversed in almost half of the
individuals who develop it and can be improved in other individuals. ** In the 1997-98 period, 49
percent of California nursing home residents had bladder incontinence and 43.5 percent had bowel
incontinence. See Figures 2 and 3. Most residents with incontinence (96-97 percent) were not
receiving bowel and bladder training programs appropriate for addressing their problems. The rates
of bladder and bowel incontinence in California nursing facilities were similar to the U.S. averages.
The rates of urinary and bowel incontinence have been consistently high during the 1991 though 1997-
98 period. Those individuals with bladder and bowel problems frequently develop skin breakdown
and pressure sores which can be painful and even life threatening. More important, residents with
these problems suffer indignities and discomfort, which can be prevented by good nursing care.

Physical Restraints. Restraints are defined by HCFA as mechanical devices, materials, or
equipment that restrict freedom of movement or normal access to one’s body. Restraints may cause
decreased muscle tone and increased likelihood of falls. incontinence, pressure ulcers, depression.
contractures. and other problems. A number of studies have shown the value of reducing the use of
restraints.”'" In California. restraints have declined by 12 percent (from 26.7 percent in 1991 to 23.4
in 1997-98). Although restraint use has declined somewhat in California. it is 51 percent above the
national average (See Figure 4).

Depression. Of the total U.S. nursing home residents. 17.5 percent were reported to have
depression in 1996. In California. 23.1 percent of residents weré reported to be depressed in 1997-98.
which is 32 percent higher than the national average.*'' Depression is one problem that nursing
homes seek to prevent or reduce. and the high numbers in California nursing homes may either be a
factor of better identification of the problem and/or the failure to address the psychosocial needs of
residents.”

Contractures. One goal of nursing home care is to prevent contractures (joints which are
immobilized) and to maintain joint function. Contractures can be a sign that residents are not
receiving appropriate joint exercises and adequate care.'""” In California. 21.4 percent of nursing
home residents had contractures in 1996 and 22.2 percent in 1997-98 (about the same rate as the
national average). See Figure 5. In California, residents with contractures have increased by 40
percent. from 15.9 percent in 1991 to 22.2 percent in 1997-98. Only 16 percent of California residents
were reported by nursing homes to have been admitted with contractures compared with 22.2 percent

" reported with contractures in 1997-98. The differences in admission rates and prevalence rates may

represent differences between short-term and long term residents. It also suggests that some facilities
are not providing adequate care 1o prevent the development of contractures.

Catheters. Urinary catheters are devices sometimes used for the convenience of facility staff
rather than for medical necessity. Catheters should only be used when medically necessary because

[N
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they are associated with infections and discomfort. """ In 1997-98, 9.6 percent of California nursing
home residents had an indwelling urinary catheter, a rate 23 percent higher than the national average
(in 1996). Moreover, the rate of catheter use in California has been persistently high since 1991. The
use of urinary catheters can be prevented with proper nursing care of residents, mcludmg taking
residents to the toilet frequently and with bladder training programs.

Physical Status and Immobility. One of the most important measures of resident
characteristics is the extent to which individuals need assistance with the activities of daily living
(ADLs). Three resident characteristics are considered to be particularly important in resource
utilization studies: eating. transferring, and toileting."*"* In the US., the overall average score for all
three ADLs decreased from 6.1 in 1994 to 5.8 out of a possible 9 points for the most dependent
residents in 1996.¢ California ADL scores are slightly higher than the national average (6.3 in 1994,
6.1in1996, and 6.1 in 1997-98) (no table shown). Limitations in ADLs may be related to poor health
status upon admission and/or to the failure to maintain or prevent the decline in activities of daily
living through appropriate exercise and nutrition.

Mobility is another important characteristic which indicates the level of physical functioning
of residents."" In California, the percentage of residents who were bedfast was 9.3 in 1996 and 9.6
percent in 1997-98. or 16 percent higher than the national average. These higher rates may indicate
inadequate care in some nursing homes where individuals are not kept active and out of bed. The
average number of bedfast residents increased by 88 percent (from 5.1 in 1991 to 9.6 percent of
residents) in the U.S.. Except when death is imminent, no resident should be bedfast.

Pressure Sores. Pressure sores are bruises or open sores on the skin (usually on the hips.
buttock, heels or bony areas). from pressure or friction on the skin. Pressure sores may result in pain.
infection. and can even be fatal. Good nursing care is generally able to prevent pressure sores from
occurring and to ensure that the skin heals properly. 12 pressure sores were problems for 8.8 percent
of California nursing home residents compared with 6.9 percent of residents in the U.S. in 1996 (27.5
percent higher for California). See Figure 6. Pressure sores increased to 9.1 percent of residents in
1997-98. The 1997-98 data for California showed that only 5.9 percent of residents were admitted
with pressure sores but 9.1 percent of residents had pressure sores at the time of the survey. or 54
percent higher than the number reported on admission.

Psychoactive Medications. The percent of residents receiving psychoactive medications is
also a concern because high percentages, particularly of hypnotic medications may represent poor
care.*'® Hypnotic and psychoactive medications may be used as chemical restraints in some facilities
1o control resident behavior rather than because of medical or clinical indications. California nursing
home residents with psychoactive medications increased from 29.1 percent in 1991 to 39.5 percent in
1997-98 (a 36 percent increase). Although this rate is slightly below the national average. it remains
high. Of California nursing home residents. 7.9 percent were given hypnotic medications.
Regulations requirc nursing homes 10 review medications and to use such medications only when
clinically indicated but this area needs regulatory attention.

Weight Gain or Loss. Weight gain or loss may be caused by several different factors but one
commion reason for weight loss is poor nutrition.'?' Many residents need assistance with eating.
while others have difficulty swallowing food. dental problems. appetite loss. or other problems that
put them at risk for mainutrition. Other residents become dehydrated from not receiving sufficient
fluids. Of the total residents in California nursing homes. 7.7 percent had-unplanned significant

50-900 98 - 6



158

weight loss or gain in 1997-98, compared with 8.6 percent nationally in 1995-96. Although California
reports of weight loss are not high, weight loss is probably seriously underreported based on nursing
home research studies. ™' '

These resident problems have all been consistently high in California and nationally for the
last seven years and California residents are more likely to report physical restraints and pressure
sores than residents in other states. Some residents are admitted with problems but the data show
more residents with problems than were admitted with problems, suggesting that some residents
develop problems after admission to the nursing facilities because of poor care.

Targeting Facilities With Problems

One approach to improving the nursing home survey process is to identifv facilities that report
high percentages of patients with problems. These facilities should be targeted for more frequent
surveys and extended surveys. For example, Figure 7 shows that 464 facilities in California have 11-
15 percent of their residents in restraints. 349 have 26-50 percent in restraints. 127 have 51-90 percent
in restra'xints. and 14 facilities have over 90 percent of residents in restraints. These facilities with
high percentages need to be investigated and given sanctions if these restraints are unnecessary.

Figure 8 shows that 11 percent of facilities have 75 percent or more of residents with bladder
incontinence. and about 30 percent of facilities have 11 percent or more with pressure sores.
catheters. and weight gain or loss. Others have high percentages of residents with contractures. At
the present time. nursing homes with these unusually high resident problems are not 1argeted for more
frequent or more extended nursing home surveys.

Nursing homes are now required to submit comprehensive resident assessments completed on
the minimum data set (MDS) forms to the states in a computerized format. The University of
Wisconsin under a HCFA contract developed a set of 30 quality indicators (QIs) using the MDS data
that are more accurate and comprehensive than the OSCAR resident data.™ The QIs include 12
domains: accidents, behavioral and emotional problems. clinical problems. cognitive impairment.
elimination and continence problems. infection control. nutrition and eating. physical functioning
(bedfast and declines in ADLs). psychotropic drugs. quality of life indicators (restraints and
inactivity). sensorv/communication problems. and skin problems. Within the coming year. the MDS
data will allow HCFA and states to monitor the QI changes in individual resident conditions over
time and to identify residents and facilities that have unusually high rates of problems. Some states
that participated in the HCFA casemix and quality demonstration project may be using these QI data
for targeting their survey efforts. Other states like California will be able to use Q! data in the future.
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Recommendations. HCFA should require states to use data on resident problems to
identify facilities with potential problems. Facilities with high percentages of resident problems
should be targeted for more frequent and extended surveys to determine whether the quality of
care is inadequate. Surveyors need more guidance in determining when an identified resident
problem is the result of inadequate care and when the problem may be due to other factors.
HCFA should develop detailed guidelines for determining when care is inadequate and/or
harmful and the scope and severity of the inadequate/harmful care.

I1. SETTING STANDARDS AND TARGETING FACILITIES WITH LOW STAFFING

In recognition of the low nurse staffing levels in nursing homes, the Nursing Home Reform
Act (OBRA 1987) increased nurse staffing. Nursir;g care is critical to the provision of high quality
services and nursing persoﬂnel provide the majority of care in nur-sing homes._ Where nursing care
fails to address the resident problems described above, poor and life threatening outcomes occur.

~Currem staffing levels in most facilities are inadequate to provide high quality of care. Figure
9 shows the nurse staffing levels for all facilities in California and in the U.S. The total nuréing
(registered nurses (RNs). licensed vocational/practical nurses (LVN/LPNSs), and nursing assistants
(NAs)) hours per resident day in California were 3.4 hours (68 minutes of care per 8 hour shift) in

- 1997-98. These hours include all administrative time, indirect care time (e.g. charting) and direct
care. time. The overall hours increased about 10 percent in California over the seven yeanl period. The
staffing levels in California are approximately the same as the national average for the period. but
there are wide variations in patterns across states."****

The average ratio of RNs was 0.7 hours (42 minutes) per resident day (See Figure 10). or 14

. minutes per eight hour shift. This is an average of one RN for every 40 residents per day. This is
completely inadequate to provide care and supervision but this meets the minimum federal standard

which is for one RN Director of Nursing. one RN on duty for 8 hours a day seven days a week. and
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one licensed nurse (either an RN and/or LPN/LVN) on duty around the clock for nursing facilities.
Unfortunately. a facility with 335 beds has the same requirement for one RN as a 1.000 bed facility.
Larger facilities have lower staffing levels and these lower staffing levels are associated with higher
deficiencies of all types. ™

The Nursing Home Reform law requires sufficient nursing staff to provide nursing and related
services to attain or maintain the highest practicable level of physical. mental and psvchosocial well-
being of each resident. HCFA regulations also require nursing homes to base staffing patterns on the
actual care needs of residents. but this is not clearly defined.

The low percentage of RNs suggests that the supervision of staff in many nursing homes is
inadequate. In California. RNs only provided 20 percent of total average nursing hours. LVN/LPNs
provided 17 percent of total hours. and nursing assistants provided 63 percent of total hours in 1996-
97. LPN/LVN hours was 0.6 hours (36 minutes) and nursing assistant hours was 2.2 hours (132
minutes) in California in 1997-98. For nursing assistants. see Figure 11. The average ratio is one
LVN for every 34 residents and one NA for every 12 residents per day. There is a wide range of
staffing levels across different types of facilities with a number of facilities reporting low staffing
levels. For example. 7.1 percent of the nursing facilities in California reported 1.0 to 2.4 hours per
resident day and another 28.1 percent of facilities had 2.5-2.9 hours per resident day.

Setting Minimum Standards for Nurse Staffing

The average hours of care in California and the nation's nursing homes are well below what is
needed for good nursing care. - A recent meeting of experts on nursing home care discussed the
recommendations for minimum nurse staffing standards developed by the National Citizens’
Coalition for Nursing Home Reform (NCCNHR).* Based upon this discussion. | recommend that
HCFA establish a minimum direct care ratio of nursing staff to residents in nursing homes as follows:
one nursing staff person (RN. LVN/LPN or NA) for every five residents on the day shift. one nurse
staff for every 10 residents on the evening shift and one nurse staff for every 15 residents at night.
See Table 1. In addition. one nurse is needed at meal times to assist every 2-3 residents that need
complete help with eating and one nurse is needed for every 3-5 residents that need partia} assistance
with eating.

Additional nurses are needed for rehabilitation and to care for residents with higher acuity
levels. At the same time. one Director of Nursing with a minimum of a bachelor's degree in nursing
and gerontological education is needed. one RN is needed 24 hours a day. and one RN is needed for
in-service education for every 100 residents. In the long run. we should have a goal of having
Directors of Nursing and registered nurses with master's degrees in gerontological nursing.

Several research studies have shown that nurse staffing levels are associated with high quality
of care in nursing facilities. One of the first studies found that homes with more RN hours per
resident were associated with lower mortality rates. improved physical health. and a higher rate of
discharge home.” A number of other studies have identified the positive relationship between nurse
stafting and quality of care.”™* Spector and Takada (1991) found that low nurse staffing levels in
homes with very dependent residents was associated with reduced likelihood of improvement. high
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urinary catheter use, low rates of skin care. and low rates of resident participation in organized
activities.""  Cohen and Spector (1996) found that higher ratios of registered nurses (RNs) to
residents. adjusted for resident casemix. reduced the likelihood of death and that higher ratios of
licensed practical nurses (LPNs) significantly improved resident functional outcomes.” Recently. a
study of all nursing homes in the US confirmed that that higher nurse staffing levels and other
staffing levels are associated with fewer deficiencies.” This study also found that higher staffing
levels for therapists. activities staff. and dietary personnel also had a positive effect resulting in fewer
deficiencies in nursing homes.™ A recent Institute of Medicine (IOM) Committee (1996)
recommended adding more registered nurse staff in nursing facilities especially an RN on duty 24
hours per day™

Recommendation: The current federal nursing requirements are inadequate to ensure
minimum levels of nursing care. The minimum ratios of nursing staff to residents in nursing
facilities should be increased to the level recommended by consumers and experts in Table 1.

Auditing and Targeting Facilities With Low Staffing

Facilities that report extremely high or low staffing should be reviewed and targeted for more
frequeht and for extended survevs. HCFA does not require state surveyors to review or to audit the
actual staffing levels in nursing homes with quality problems as a part of the survey process nor to
conduct more frequent surveys on such facilities.

Only 5.7 percent of facilities in California received deficiencies for insufficient staff in 1997-
98 and yet we know from all reports that inadequate staffing is an widespread problem. This is
probably because the actual staffing levels in the months before the survey are generally not reviewed
and audited by survevors. Less than one percent of facilities received citations for inadequate RN
staffing. probably because the federal standard for RNs is so low that most facilities meet the
requirement for one RN on duty eight hours per day for seven days per week. In addition. many
facilities are reported to add more staff when a survey is occurring.

For example, one facility in California reported 1,432 staff hours per resident day compared
with the average of 3.4 hours per resident. Eighteen facilities reported no staff and 30 facilities had
0.8 or less hours per resident (48 minutes) (these facilities were removed from the sample because
they were assumed to be erroneous data).

Figure 12 shows that 7.1 percent (74 facilities) had only 1.0 to 2.4 hours per resident day and
28 percent (294 facilities) had 2.5-2.9 hours per resident data. These data suggest that surveyors arc

not reviewing the nurse staffing data to determine either its accuracy or its adequacy for providing

minimum levels of nursing care. All those facilities reporting staffing at less than the average levels
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should be targeted for surveys and audited. Penalties are needed for failure to meet minimum staffing
standards.

Recommendation: Using OSCAR data, HCFA should target those facilities with staffing
levels below the average level for more frequent unannounced surveys. In those facilities
where poor care is identified, staffing audits should be conducted by state surveyors using
samples of actual facility payroll records. Staffing should especially be examined for weekends,
evenings, nights. and holidays. Stricter penalties, including civil money penalties, should be
enforced against those facilities that do not meet the minimum staffing levels and provide poor
and dangerous care.

IIl. TARGETING QUALITY OF CARE AND LIFE VIOLATIONS

California surveyors identify many areas where nursing homes fail to meet the standards, but
the most commonly cited deficiencies are not necessarily the most important quality of care areas.
Figure 13 shows the top 10 most frequently cited deficiencies for poor care in California out of a total
of about 185 federal standards. These include: clinical records. food sanitation. care plans, dignity.
accident environment. accommodate needs. comprehensive assessments. unnecessary drugs.
housekeeping. and social services.

1n 1997-98. the most frequent deficiency was given for the failure to maintain appropriate
clinical records on residents (42 percent). The second most frequent deficiency was for inadequate
food sanitation in storing. preparing. distributing. or serving food to prevent food borne illness (40.3
percent of facilities). Of the total California facilities, 38 percent were given deficiencies for failure
to prepare comprehensive resident care plans as required. In addition. 26.5 percent of facilities were
given deficiencies for the failure to conduct comprehensive assessments of each resident.

Dignity was given a strong emphasis in the 1987 nursing home legislation and regulations.
Thirty-seven percent of California nursing homes received deficiencies for failure to maintain the
dignity of residents in 1997-98. which includes providing care for residents in a manner and in an

" environment that maintains or enhances dignity and respect. Another important area is
accommodating individual needs. 26.5 percent of California residents were given citations for failure

1o accommodate the individual needs of residents in 1997-98.

The failure to maintain the environment free of accident hazards was cited in 28.4 percent of
facilities. This requirement was established to prevent unexpected and unintended injury. The
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prohibition against the use of unnecessary drugs was another important area emphasized in the new
1991 federal regulatory requirements. Twenty-six percent of facilities received citations for this area
in California. The failure to provide adequate housekeeping (25.7 percent) was the fifth most
frequently cited deficiency in1996. This is a quality of life requirement that includes ensuring that
housekeeping and maintenance services are provided to maintain a sanitary. orderly, and comfortable
interior and that an adequate environment is provided for residents. Finally. 25.1 percent of facilities
were cited for the failure to provide sufficient social services.

Other common deficiencies (not shown in the figure) were for poor quality of care (23.6
percent of facilitics in California). Residents have the right to be free of physical restraints imposed
for purposes of discipline or convenience and not required to treat the resident's medical symptoms.
In 1997-98. 23.6 percent of California facilities received deficiencies for this requirement. Facilities

- must ensure that residents do not develop pressure sores; 22.1 percent of California facilities
received deficiencies for failing to meet this standard. In summary, the California Department of’
Health Services is identifving many serious violations in nursing facilities. ’

Although these areas of the federal standards are important. other quality of care problems in
nursing homes should be given more attention by surveyors. One area is incontinence care because 49
percent of residents were reported to have incontinence but only 5.9 percent of the residents were
reported 10 be in bladder training programs. Although these problems are common. only 16.6
percent of facilities received deficiencies for the failure to provide adequate incontinence care in
California (table not shown). Facilities with high percentages of bedfast residents should be targeted
by survevors. because generally residents should not be left in bed if adequate care is provided.

Poor nutritional care due 1o improper feeding of residents and dehydration have been reported
to be common in some nursing homes. Only 11.4 percent of facilities in Calitornia were cited for
problems with poor nutrition and 4.6 percent of facilities for the failure te prevent dehydration. One
reason is that federal standard for weight loss of five percent in a month is not adequate to detect
serious problems. The appropriate standard for identifying malnutrition should be based on low body

mass and cumulative weight loss.”' Preventable deaths and hospitalizations are critical areas to

examine because they represent jeopardy 1o the residents. Infection control is also important to
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prevent illness and death. Contractures. as noted above. are a common problem reported for 22
percent of residents.

Recommendation: HCFA should focus greater enforcement efforts on special problems
areas in nursing homes such as incontinence, immobility and inactivity, poor nutrition and
weight loss from time of admission, dehydration, infections, preventable deaths, preventable
hospitalizations, contractures, and behavioral and emotional problems.

IV. DECLINES IN ENFORCEMENT ACTIVITIES

Nationally there has been a 42 percent decline in enforcement activities since 1991. Figure 14
shows the U.S. average number of deficiencies decreased from 8.8 deficiencies in 1991 to 5.1 per
facility in 1996. California showed an increase in the average number of deficiencies per nursing
facility in the 1991-1993 period. In 1993. the state averaged 17.8 deficiencies per facility but this
began to decline each year until the 1997-98 period when the average number was 10.4 deficiencies.

The average number of deficiencies varied substantially across states from 1.5 per facility in
Connecticut to 12.7 per facility in Nevada in 1996. California was the second highest state in the
average number of deficiencies issued per facility. Even though California has a stronger record of
identifving deficiencies than most other states. serious quality problems persist. This suggests that the
nation’s enforcenient system is not working effectively.

California found 5.2 percent of its nursing facilities with no deficiencies in 1997-98. In
contrast, Kentucky was the state with the highest percent of its facilities reported to have no
deficiencies (56 percent in 1996). California was among the 3 states with the lowest percentage of
facilities have no deficiencies. and this percentage was steady from 1991-1998. For the nation as a
whole, the percent of facilities reporting no deficiencies increased from 10.8 percent in 1991 to 20.8
percent in 1996 (by 93 percent). This is another indication of reduced regulatory activities nationally.

As noted above, there are wide variations across states in the level of survey activities and
deficiencies issued. The variations within states are also important. For example. data from the
California State Department of Health Services showed variations across the 18 district and sub-
district offices.”” Although some variations are expected given differences in the quality of the care
delivered in homes in different areas. it is clear that some of the variation is due to differences in

surveyor training, activities. and/or philosophies. Variations in survey activities can be reduced by
providing greater training and supervision of state survey agency staff.
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Although the reasons for the decline in enforcement activities are complex. it is unlikely that

t
the declines are because of substantial improvements in quality. The nursing home industry «

arguments that quality has improved are contradicted by frightening newspaper accounts of neglect

3730

and abuse from California to Detroit. Although some nursing homes provide excellent care. there

is no research literature that suggests the overall quality of nursing home care is improving. The
reasons for the decline in enforcement include: (1) weak and confusing federal enforcement
regulations and procedures. (2) ineffective HCFA oversight of states. (3) some states are failing to
enforce the standards vigorously. (4) strong political pressures from the nursing home industry 10
reduce enforcement. and (3) either inadequate resources or ineffective use of resources for the
regulatory process.

Toby Edelman at the National Senior Citizens Law Center argues that HCFA fundamentally
reduced its enforcement effort through a series of deliberate policy actions.*™* These include:
allowing most facilities 30-70 days to correct deficiencies (except for those that cause immediate and
serious jeopardy) before imposing any penalties: imposing a moratorium on the collection of civil
money penalties when the new enforcement procedures went into effect on July 1, 1993: redefining
the term “widespread™ to apply only 10 those deficiencies that affect all residents in an entire facilitics
(thus being overly restrictive in use of the term): creating new terms of “correction required™ and
“significant correction required” to avoid labeling facilities as being out of compliance with federal
regulations: allowing states 10 avoid revisits for the lower scope and severity requirements: and
encouraging states not to issue civil penalties unless they were for immediate jeopardy or poor
performing facilities that had not made corrections at the time of the revisit. **** The procedures

- HCFA established for informal dispute resolution are also problematic in causing delavs and
pressures for reductions in enforcement actions. These many formal and informal procedures and the
many changes in the system made by HCFA created both complexity and confusion in the
enforcement process. The goal of the OBRA legislation for swift action against those facilities that
fail to meet the minimum federal standards is not being met. The HCFA enforcement procedures
need extensive revision in order for them to be more effective.

Another explanation for the decline in enforcement activities may be that the HCFA oversight
procedures that monitor states are ineffective or have had negative effects. When HCFA
implemented its new enforcement standards in July 1995. it established panels of staff at the central
office in Baltimore to review state enforcement procedures and asked some states to reassess their
deficiencies where the staff felt the citations were not justified or not properly documented. These
enforcement efforts may have directiy or indirectly placed pressure on states to reduce enforcement
efforts. HCFA instituted extensive training on the new resident assessment system and some training
was conducted for the enforcement system. Additional training of surveyors should be undertaken to
ensure greater consistency within and across states.  One important issue is that staies that are more

H
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active in regulatory activities. such as California. should not have their activities reduced. but rather
states should be encouraged by HCFA to take stronger enforcement actions.

. Another possible explanation is that some states are not carrving out enforcement activities

vigorously. Some states may have administrators who are less than supportive of regulation and
enforcement. so perhaps state politics and philosophy are factors. The new enforcement process may
increase the workload burdens on state survey agencies that may have detracted from the actual
process of the detection of poor care.

Political pressures from the nursing home industry to reduce enforcement at both the federal
and state levels are considered by many 1o be strong. effective. and persistent. Legal actions by the
industry against the imposition of enforcement remedies have brought detays and reductions in many
civil money penalties. as illustrated in California's Department of Health Services effort to impose
and collect fines for deficiencies.”

Moreover. funds for nursing home enforcement efforts may not be sufficient at the federal
and/or the state levels to conduct frequent in-depth surveys of states. Or it may be that resources need
to be utilized in a more effective fashion. A comparative analysis of the resources available and the
actual time and resources required to implement fully the survey and enforcement activities could
address this problem as to what resources are necessary to have an effective system.

Recommendation: HCFA enforcement procedures should be streamlined to make it
easier for states to identify substandard care and to enforce the federal standards in a timely
fashion. Barriers to consistent and effective state and federal enforcement activities need to be
removed. HCFA should impose penalties for non-compliance with standards, not just for
failure to correct deficiencies.

V. CONSUMER ADVOCACY AND INFORMATION SYSTEMS

Consumer Advocacy

One important way to protect the public. in addition to the efforts of the regulatory agencies is
1o have active consumer organizations that advocate for nursing home residents. The California
Advocates for Nursing Home Reform (CANHR) is a nonprofit consumer organization that provides
consumer information services on individual nursing homes. legal information and referral services.

legislative and administrative advocacy. family and social support. and counseling.”” Each vear

CANHR publishes a status report on California’s nursing home industry (See the appendix). CANHR
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tracks all the deficiencies and enforcement against nursing homes in the state using state data and
VOSCAR data. They track the enforcement activities and the collection of fines and imposition pf
penalties. CANHR" in California and the National Citizen's Coalition for Nursing Home Reform
(NCCNHR)* at the national level are vital organizations to informing, protecting. and advocating for
nursing home residents. Itis essenti;l to the nursing home market place that there is an active
advocacy system for consumers to counter the heavy political and legal power of the nursing home
industry.

Recommendation. Consider providing public financial §upport for nursing home
consumer advocacy organizations to ensure greater access to consumer information and
consumer protection.

_ Information Systems

Another important way to improve quality is for HCFA to establish an information system
about n;Jrsing homes. In collaboration with NCCNHR, the University of Wisconsin. and AARP. |
have developed a design for summarizing the OSCAR data and making it available to consumers.
This effort. funded by the Agency for Health Care Policy and Research. has demonstrated that this
information can be tailored to meet the needs of consumers and that it would be encourage
improvements in nursing home quality. Unfortunately. funding is not available for the information
system to be implemented.

Two essential pieces of information are needed for the information system that are not
currently available on OSCAR. One is information on corporate ownership that can be used to track
nursing home owners with poor compliance records. Current OSCAR data only show the names of
the facilities but not the owners. Enforcement actions against facilities are also not included on
OSCAR unless the facility's certification is terminated. Such data would need to be added to OSCAR

to make the system more comprehensive.
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Recommendation: A consumer information system using OSCAR data should be
funded so that HCFA could place the data on the Internet. This information system should
include OSCAR data on all facilities in the country in a readily accessible format, including:

(1) facility characteristics; (2) resident characteristics; (3) staffing; (4) deficiencies including the
scope and severity of deficiencies; and (5) complaints. In addition, HCFA needs to collect and
make data on corporate ownership and enforcement actions against individual nursing
facilities available to consumers. The information system should include data for the past threc
vears to identify patterns of noncompliance with regulations over time.

SUMMARY AND DISCUSSION

Much progress has been made in identifving the critical elements of quality of care and
quality of life for people in nursing facilities. The quality problems in some nursing homes continue
to be poor and to fall well below the federal standards. Although OBRA 1987 legislation creates a
strong basis for an effective regulatory system. the trends in reduced levels of enforcement observed
in California and the nation are very troubling. We need a commitment to strong enforcement.

More work is needed to improve the survey and enforcement system to improve quality of care.
Targeted review of facilities with high frequencies of resident problems and low staffing should be
implemented. Clearer guidelines for surveyors to assist them in identifying inadequate quality of care
and taking effective and consistent enforcement actions are needed. Public support for nursing home
consumer advocacy organizations and for a HCFA nursing home information system for consumers is
also critical.
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FOOTNOTES
a METHODS

This study reports on the status of California nursing homes using data from the federal On-Line Survey.
Centification and Reporting System (OSCAR). The report uses data from Harrington. C.. H. Carrillo. S. Thollaug. and P.
Summers, 1997. Nursing Facilities, Staffing. Residents, and Facility Deficiencies, 1991-96. Repon prepared for the
Health Care Financing Administration. San Francisco, CA: University of California. In addition. it adds new data from
OSCAR for January 1997 through May 1998. Data for the'US for 1997-1998 have not yet been examined because of
.incomplete data for all facilities due to the six-month time lag in completed OSCAR data.

This is the first report of historical trend data for 1991-1998 on resident characteristics and problems, staffing.
and deficiency patterns for nursing facilities since passage of the Nursing Home Reform Act of 1987. OSCAR data are
HCFA.administrative records and are the only source of comprehensive information about facilities. staffing. and

-deficiencies based on the evaluations of survevors for the U.S. and for states.

All nursing facilities federally certified for Medicare (skilled nursing care) and Medicaid (nursing facilities) in

the 50 states and the District of Columbia are on the database. These data are from the regular federal surveys conducted

- by state survey agencies about every 9 to 15 months. The OSCAR data has three separate data files: (1) health facility
survey file (with facility resident characteristics): (2) staffing data: and the (3) health survey deficiencies which includes
the scope and severity data. OSCAR data:on resident characteristics are completed on standardized forms by individual
nursing homes at the beginning of each survey. OSCAR deficiency data are recorded by state surveyors after they
determine whether the facility has met or not met each standard.

Detailed edit procedures were developed by the authors to ensure that the OSCAR data were as accurate as
possible and data were arranged by calendar vear. This process included eliminating any duplicate provider records by
matching on the facility name, address and telephone number. The total numbers of beds and residents were cleaned by
removing erroneous data and extreme outliers. HCFA reports approximately 16.500 certified nursing homes in the U.S.

in 1996. As aresult of the cleaning process which eliminated 370 duplicate records and 530 facilities with survey dates
outside the calendar vear. the data reported were for about 15.600 facilities surveyed in calendar vear 1996 at the time of’
the survey.

b FACILITY CHARACTERISTICS

In California. the average facility occupancy rate was only 82.9 percent (or slightly below the national average
of 85 percent in 1996). In the total facilities. 26 percent-of residents were paid for by private sources. 9 percent by
Medicare. and the remainder by Medicaid (65 percent). In California. 74 percent of facilities are owned by for-profit
organizations, (compared with 66 percent nationally), while 22 percent are not-for-profit. and 4 percent are publicly

- owned. Sixty percent of the state’s nursing homes are owned by chain organizations and 19 percent are hospital based.

¢ RESIDENT CHARACTERISTICS AND PROBLEMS

Facilities.categorized all their residents on each of three activities of daily living. A score of | was assigned 10
the most independent residents, 2 for'moderate-dependency, and a 3 for completely dependency. and then the average
score for all residents in each facility was computed. “A summary score.for the three ADLs was computed and divided by
three for three-point scale in the 1994-96 period. Because the data for.the 1991-1993 period used a five point scale. the
same approach was used but the summary score was divided by five to obtain the average.

d STAFFING
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Since the OSCAR data were reported in fulltime equivalents (FTEs) for a 14 day period, the staffing data were
converted to staffing hours per resident day. To make this conversion, the total nurse staff payroll FTEs reported for a
two week period were multiplied by 70 hours for the period and then divided by the total number of residents and by 14
days in the reporting period (this is the conversion procedure used by HCFA). All nursing staff were added together
(including fulltime, parttime, and contract staff) by category of staff.

An examination of the staffing data showed that some facilities reported very high or very low levels of staffing.
In order to minimize the number of facilities that may have reported erroneous data, we developed standard rules to
remove these facilities from the data set. Where a facility reported either no nurses or no residents, the facility was
eliminated from the study. Some facilities reported extremely high numbers of staff per resident day which appeared to
be inaccurate. The staffing data showed a number of outliers that resulted in skewed distribution for each of the
categories (skewness statistics ranging from 2.18 10 3.31). After examining the distribution of staffing hours per resident
day, a judgment was made by the investigators to eliminate facilities with staffing levels in the lower one percent of
facilities and the upper 2 percent of facilities within in each staffing category. This procedure eliminated 3 percent of the
total sample by removing those outliers (about 500 facilities) which appeared likely to be erroneous in the US. All
facilities with less than 16 beds were dropped from the analysis because they were not typical of other facilities. As a
result of the cleaning process, the OSCAR data included about 12,400 facilities surveyed in the calendar year 1996. For
California, 18 facilities were dropped because they reported zero hours of nursing staff and 90 facilities were dropped
because they had less than 16 beds. The top 2 percent of facilities with high staffing levels (with 18.8 hours per resident
day or more) were dropped (160 facilities) and those facilities with 0-0.8 hours per resident day were dropped (30
facilities).
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FixpiNG STADMARIES AND RECOMMENDATIONS

Excerpted From a Draft Version of California Advocates for Nursing Home Reform’s 1996-97 Status Report On

“alifornia’s Nursing Home Industry.

| OUALITY OF CARE ]

In 1996, California’s nursing homes received atotal of 23.929
deficiencies for failing to meet minimum standards of care.
In 1997, California facilities averaged 10.38 deficiencies per
facility (a total of 23.485). compared to a national average of
4.78 deficiencies per facility during the same period.
California led the nation in 1997 in deficiencies for failing to
complete a comprehensive care plan for residents, with over
41% of facilities receiving deficiencies. During the calendar
years 1996 and 1997, 1,516 state citations were issued for
violations of regulations and $4.549 million in fines were
assessed. Documented violations resulted in 28 deaths as a
direct result of these violations. and another 94 deaths as an
indirect result.

RECOMMENDATIONS

B California’s flat rate Medi-Cal reimbursement needs to
be replaced by a cost component system that encourages
quality care, provides incentives for facilities to pay
higher wages for direct care staff and promotes greater
accountability of public dollars.

B The development of community-based. not for profit
nursing homes should be encouraged through legislative,
policy and economic incentives.

8 California needs to develop a comprehensive, coordinated
and regulated long term care system that promotes
community based and in-home care with appropriate
Medicaid waivers.

[STAFFING ]

California nursing homes continue to be short staffed, relying
on an antiquated formula that ensures legal compliance, but
has no basis in reality. With no mandated staff to patient
ratio and no uniform training. understaffing and untrained
staff continue 1o be the biggest factors in inadequate patient
care. While Nursing Assistants comprise the largest part
(68.2%) of the direct care hours in California’s nursing homes.
their wages comprise less than 47% of the total salaries for
direct care. The hourly average wage rate for nursing
assistants was $6.99 as of 12/31/96.This represents a total of
less than a 5% wage increase in all of 1995 and 1996.

RECOMMENDATIONS

® Astaff to patient ratio based on case mix should be adopted
in Califomia, with the elimination of the doubling of certified
nursing hours.

B In the absence of complete rate restructuring, any future
rate increases to California’s nursing homes should
include a wage pass through to improve salaries and
benefits for nursing home workers.

Standard, uniform training at state-approved institutions
should be mandatory for ali CNAs prior to employment,
with an increase in the number of hours of classroom
and hands-on training required prior to certification.

Educational incentive programs with tuition credits for
work should be instituted in California’s Community
Colleges to provide support for career advancement of
‘Certified Nurses Aides

| RESIDENTS’ RIGHTS/RESTRAINTS _ |

In 1997, 38% of California’s nursing homes were cited for
failing to provide care which.enhances dignity - almost three
times the national average of 13%; 27.74% were cited for
violating residents’ rights to reasonable accommodations of
individual needs; and 15% for violating residents’ rights to
privacy. 306 California nursing homes received citations for
verbal, physical or sexual abuse and many more were cited
for violations of residents’ rights. Chemical restraint use
jumped 17% during 1996 and 1997.

RECOMMENDATIONS

B Health & Safety Code §1430(b) should be amended to
allow unlimited damages to residents who are the victims
of residents’ rights violations.

M As a condition of licensing, all facilities should be
required to install a “wanderer alert” system, and a
restraint reduction program should be mandatory in all
facilities.

B Violation of the informed consent regulations should be
cited as an automatic Class A citation. with appropriate
remedies assessed.

Pace
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| ENFORCEMENT ]

The number of citations issued against facilities decreased
31% in 1996 1o 766, with a decrease to 750 in 1997. Over
71% of the citations issued were Class B, and over 60% of
these had the fines waived. Only 23% of the $5,095,275 in
fines assessed in 1996 & 1997 were collected, and over 41%
of the fines were waived, reduced or dismissed.

Under the federal enfor system impl din 1996,
72 facilities received fines ranging from $500 to $10,000 per
day. An additional 9 facilities were put on fast track
terminations and 17 were involuntarily decentified from the
Medicare/Medicaid programs.

RECOMMENDATIONS

Data on resident characteristics, such as high restraint
use, should be used to target facilities for focused
enforcement. -

The Department needs to make full use of the variety of
enforcement remedies available under state and federal
laws prior to final decertification from the Medicare/
Medicaid programs, including directed plans of
corfection, bans on admission and temporary managers
in cases of revocation.

The Department should make greater use of Medi-Catl
offset to collect outstanding fines and penaities.

The Department should suppor legislative and regulatory
changes necessary to hold nursing facility owners,
managers and licensees responsible for reimbursement
of costs incurred for enforcement activities such as
receiverships and/or relocation.

Complaint investigations should focus on timeliness,
comsistency among district offices, adequacy of
investigations and follow-up.

Ownership disclosure and suitability of ownership
requirements need to be revised to reflect true ownership,
conflicts of interest, compliance history and fiscal ability.
A centralized ownership data base needs to be established
to track compliance history among chains and timely
changes of ownership.

DHS’s Licensing & Certification should develop a
comprehensive performance ranking system of all
facilitiés and a'system of early intervention designed to
bring facilities into compliance rather than close facilities.

Thelack of consistency in enforcement activities among
the. District Offices should be addressed, with 'special
hasis on the.i i y in enforcement-remedies

imposed, conflicts of interest and the fact that facilities
have advanced knowledge of “unannounced” surveys.

| ACCOUNTABILITY ]

The State of California spent $4.026 billion on skilled nursing
facility care during calendar years 1996 & 1997, with little
or no accountability for how this money was spent. The lack
of leadership from the Governor and the Attorney General's
Office has left residents vulnerable to abuse, neglect and
transfer trauma. Of the 515 neglect cases closed by the
Attorney General’s Office in 1996, only 10 resulted in
convictions. CAHF, the for-profit nursing home association,
spent $728,001 in 1996 on lobbyists and campaign
contributions.

RECOMMENDATIONS

M California’s audit system for nursing facilities should be
overhauled to audit nursing home chains as a group,
increase the number of audits to 33% per year, detect
and report fraudulent reporting and enhance recovery
practices.

@ The Attorney General's Medi-Cal Fraud and Patient
Abuse Unit should be evaluated, with specific
recommendations for improvement in investigation and
prosecution of Medi-Cal fraud and patient abuse. The
Unit should coordinate activities with the Licensing &
Certification and with the Audits and Investigations
sections of DHS. Public reports on activities of the Unit
should be published annually.

®: Finally, we need policy makers and legislators with the
courage to fend off assaults from the nursing home
industry, reject their financial contributions and declare
war on abuse and neglect in our nursing homes.

=

¢
California Advocates for Nursing Home Reform
©1998 CANHR + 1610 Bush Street * San Francisco, CA 94109
. www.canhr.org +CANHRmail@canhr.org
(415) 4745171, 800-474-1116 (consumers only, pleasc)

Pacz 20r 2



ngre 1

Percent of Resndent Characteristics in all Certified Nursing Facilities
in California for the Period January 1997 - May 1998 (N=1345)
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Source: HCFA On-Line, Certification and Reporting System, Health Care Financing Administration. Prepared by C. Harrmgton and H. Carrillo,
University of California, San Francisco.
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Figure 2

Percent of Resid with Bladder | nti in All Certified Nursing Facilities in the U.S. and California
N .
494 " : toRB, g 49.3 492 495" 4h4 499
50 -
40
30
8 .
< @aus .
b ! —
H |MCA - =3
[ (=2
-
o
* 2
10
i
° ! : .
1991 1992 - 1993 1994 1995 . 199 1997-98
Year

Source: On-line Survey Certification and Reporting Data, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University of
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Figure 3

Percent of Residents with Bowel Incontinence in All Certified Nursing Facilities in the U.S. and California
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Source: On-line Survey Certification and Reporting Data, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University of
California, San Francisco.



Figure 4

Percent of Residents with Physical Retraints in All Certified Nursing Facilities in the U.S. and California

% of Residents

1991 1992 1993 1994 1995 1996 1997-98

Source: On-line Survey Certification and Reporting Data, Health Care Financing Administration. Prepared by C. Harrington and H.Carrillo, University of
Ca'” -nia, San Francisco.




Figure 5

Percent of Residents with Contractures in All Certified Nursing Facilities in the U.S. and California

% of Residents

1991 1992 1993 1994 1995 1996 1997-98

Source: On-ine Survey Certification and Reporting Data, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University of
California, San Francisco.
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kigure 7

Percentage of Residents with Restraints in California Nursing Facilities, 1997 - 98 :

Number of Facil
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Less than 10% 11-25% 26 - 50% 51-75% 76 - 90% Over 90%
Percent of Residents

Source: On-Line Survey Certification and Reporting System, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo,
University of California, San Francisco, CA.



Figure 8

Percentage of Resident Problems in California Nursing Facilities, 1997-98
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Source: On-Line Survey Certification and Reporting System, Health Care Financing Administration, January 1997 through May 1998. Prepared by C.

Har-~gton and H. Carrillo, University of California San Francisco, CA.
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Figure 9

Average Combined Nurse Hours (RNs, LVN/LPNs, and NAs) Per Resident Day in All Certified Nursing Facilities in
the U.S. and California

Average Hours
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Source: On-Line Survey Certification and Reporting System, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University
of California San Francisco, CA.
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Figure 10

) :
Average RN Hours Per Resident Day in All Certified Nursing Facilities in the U.S. and California

Average Hours

1991 1992 1993 1994 1995 1996 1997-5/98

Year

Source: On-Line Survey Certification and Reporting System, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University
of ¢ “fornia, San Francisco, CA.




ryure 11

Average Assistant Hours Per Resident Day in All Certified Nursing Facilities in the U.S. and California
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Table 1
PROPOSED MINIMUM STAFFING STANDARDS

FOR NURSING HOMES*

Administration Standard

A full-time RN Director of Nursing with a Bachelor's Degree and Gerontology training
(allow for grandfathering of current RN Directors for a limited period) ~
A part-time RN Assistant Director of Nursing (full-time in facilities of 100 beds or more)
A part-time RN Director of In-Service Education with Gerontology training
(full-time in facilities of 100 or more)
A full-time RN nursing supervisor on duty at all times (24 hours per day, 7 days per week)

A ratio of Direct Care Givers (RNs, LPNs/LVNs. and CNAs) to residents
(excluding nursing administrators):

Day Shift 1 FTE: 5 Residents
Evening Shift 1 FTE:10 Residents
Night Shift 1 FTE:15 Residents

And a ratio of Licensed Nurses (RNs. LPNs/LVNs) to residents:
' Day Shift 1 FTE:15 Residents
Evening Shift 1 FTE:25 Residents
Night Shift 1 FTE:35 Residents

And. in addition. at all mealtimes. there will be:

1 FTE : 2-3 Residents who are entirely dependent on assistance.
1 FTE : 3-5 Residents who are partially dependent on assistance

Staffing must be ADWUSTED UPWARD for residents to take into account casemix:
(For example, residents with extensive nursing or rehabitation needs require higher care
than average staffing)

Each nursing home is strongly urged to have a part-time Geriatric or Adult Nurse Practitioner
and/or a Geriatric Clinical Nurse Specialist on staff (full-time for 100 beds or more).

No staffing waivers should be allowed.

* Builds on the Nurse Staffing Standards developed by the National Citizen's Coalition for
Nursing Home Reform. Washington. D.C.



Fiyure 12

Distribution of Combined Nurse Hours Per Resident Day in all Certified Nursing Facilities in California
During the Period January 1997 - May 1998 (N=1,045)
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Source: On-Line Survey Certification and Reporting System, Health Care Financing Administration. Prepared by C. Harrington and H. Carrillo, University
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Figure 13

The Top.Ten Deficiencies for all of the Certified Nursing Facilities
in California for the Period January 1997 - May 1998
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Figure 14
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The CHAIRMAN. I am going to let my two colleagues ask ques-
tions -first. I will go to Senator Collins and then to Senator
Moseley-Braun.

Senator COLLINS. Thank you very much, Mr. Chairman, for ac-
commodating my schedule. When I listen to the testimony of our
witnesses, it strikes me that there are two overarching problems
that have been identified. One is the uneven quality and the inef-
fectiveness of the State surveys, and the second is the decline in
enforcement and the rather puny penalties imposed even when
problems are identified.

Dr. Kramer, I would like to start with you. I was stunned by
your statement that there was a State survey going on concur-
rently with your survey and yet the results were very different.
You found very troubling and severe problems. Apparently, the
State survey did not. This raises the issue to me of the effective-
ness and the quality of the State surveys.

Can you give us any insight as to why there is this disparity?

Dr. KRAMER. There is a substantial difference in the way that we
conduct our review activities. Let me clarify what the differences
are that enable us to find problems that aren’t found by the survey
process.

First, we collect information on a much larger sample. We do not
start by focusing our review activities on a relatively few individ-
uals with selected characteristics, as the surveyors do. Every qual-
ity of care issue is investigated in each nursing home because we
look at all quality indicators for this entire sample.

The sample includes not only residents who are randomly cho-
sen, but we also select residents who are at high-risk for qualit

roblems, which I think is one of the keys. If you are going to loo
or pressure sores, you want to look at people who are bed-ridden
or who have a prior history of pressure sores.

If you are looking for hospitalization and mortality problems, you
want to look at new admissions to the nursing homes because they
are more likely to suffer from those problems. So the first issue is
the sampling one. The state surveyor don’t cover the facility as sys-
tematically as we do.

The second issue is that we collect a more comprehensive set of
information that isn’t subjective. We collect a structured set of in-
formation on everybody that we include in that sample, using
standardized approaches. Third, that information is entered into
the computer and then we look at that facility relative to others
and decide what quality problems to investigate. So we start glob-
ally and gradually narrow our focus an areas where the facility has
problems. The State survey is not as systematic. They choose the
sample and begin to target their activities as they go without the
ability to compare the facility to other facilities.

Senator CoLLINS. Dr. Harrington, you have suggested that even
if the State inspectors do identify serious deficiencies that the en-
forcement by HCFA is so lax that really there isn’t much of a pen-
alty to be paid. That troubles me because while I believe there are
many very ethical nursing home administrators who are running
very good facilities where we could be proud of the care, that lack
ofden orcement sends a very troubling signal to unscrupulous pro-
viders.
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Could you enlighten us? I notice on the chart you said that in,
I think it was July 1995, HCFA made a decision to impose a mora-
torium on the imposition of civil monetary penalties. Well, one of
the best ways to hit an unscrupulous provider is in the pocketbook.
Why did HCFA do that?

Dr. HARRINGTON. Well, I can’t explain why they did it, but the
idea of the Act was that these penalties, and a range of other pen-
alties would be given. Currently, even though the moratorium is
off, they are only giving these penalties to the most severe situa-
tions. We envisioned that penalties would be enacted quickly and
in a timely way for a whole range problems. So if it is was serious
offense, a facility would get a higher penalty. If it is a minor of-
fense, a facility would get a lower penalty. Now, in California, for
example, it takes 3 years to collect some of these penalties. So the:
penalties are not swift and they are only given out for the most
egregious situations.

Senator COLLINS. Mr. Chairman, thank you very much for allow-
ing me to go out of order. I thank my colleague, also.

The CHAIRMAN. Senator Moseley-Braun.

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman.
This may respond a little bit to tKe query that Senator Collins
made, as well as Dr. Harrington’s response that she was surprised
that we were back here talking about nursing home standards. One
of the early battles when I got to the Senate back in 1995 revolved
around trying to restore the OBRA 1987 standard of care that was
in the law previously back in 1995.

There was an attempt to repeal the standards for nursing home
inspections. Not to be overly partisan here, but I think it is an im-
portant point to be made, tﬁ'e only Republicans who voted for nurs-
ing home standards were Senators Snowe, Cohen, DeWine, Gregg
and Specter. So we had a fight on our hands and the amendment
to restore the nursing home standards did pass by a vote of 51 to
48, but it was a tough battle.

Senator COLLINS. I just want to point out I wasn’t in the Senate
at the time. [Laughter.]

Senator MOSELEY-BRAUN. I was just giving you a little back-
ground, Senator Collins, of I think part of the reason why, because
we have had an uncertain trumpet, if you will, on this whole ques-
tion of nursinihome standards. And for the people in the field not
to know whether Congress is serious about having standards for
care or not, I think, has had an impact on the standard and quality
of care. So I just wanted to give you that little bit.

But I have a question getting back to my earlier observation
-about the.families because I am very concerned about families hav-
ing the ability to—you know, if they come in and look at a loved
one in a nursing home and the care is not adequate, I mean the
family member will be the first one to know that, you know, grand-
ma’s room is not clean or that the food is nasty or that the diapers
haven’t been changed or whatever.

I know that, theoretically, at least, the families have some re-
course with the State inspectors, but to what extent is it clear—
you mentioned consumer information and advocacy. To what extent
is it clear to families that there is a process in place for them that
they can complain not just at the State level, but at the national
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level, to HCFA directly, and that there will be some follow-through
on their observations and complaints?

It seems to me we are sitting here with almost a presumption
that it is going to be up to the bureaucrats to maintain a level and
standard of care without regard for the fact that it really is the
families that are out there on the front lines and most closely af-
fected by this issue.

Dr. SCANLON. We would agree with you completely. In fact, I
think that perhaps the most fortunate nursing home resident is
one who does have family that is actively involved to be able to ob-
serve the care that is being delivered, as well as to sometimes pro-
vide needed assistance that the home is not providing.

There is, as you indicated, a mechanism or a procedure that a
family member can file a complaint with the States or with HCFA,
and complaint investigations, we think, are an important part of
identifying problems in nursing homes. Unfortunately, we have not
completed our work on looking at the complaint process, but pre-
liminary examination suggests that some of the complaints are not
always followed up promptly and the enforcement problem applies
to complaints as well as to the annual surveys. When a deficiency
or other problem is found in a complaint survey, there is not nec-
essarily a strong action to effect a permanent correction.

Senator MOSELEY-BRAUN. Then I would ask, Mr. Chairman, if we
could get a report back to this committee from HCFA regarding the
process for families, what guidelines they have to the States as
well as what is the process for direct intervention and reaction to
family observations in the survey process. I would very much ap-
preciate some information back on that.

The CHAIRMAN. Yes, we will take directive from you and from the
committee as a whole to try to get that information. I don’t know
what is available, but we will get what is available.

Senator MOSELEY-BRAUN. And I have a second issue having to do
with consumer information. Based on the statistics that we have
been given in this regard, it does appear—they are very scary sta-
tistics and I don’t know, Mr. Chairman, how much of this was
talked about before. But given the percentage of the population
over age 65 and the percentage of those people who are in nursing
homes and the percentage of those people who are women, for
those of us who are of a certain age, this is a very important hear-
ing.

But in any event, my question is, apparently, of the nursing
home population age 65-plus, much of that is paid for by Medicare
or Medicaid. The question becomes what about private pay? Does
anybody collect or have numbers, statistics, on where the private
pay patients are going and how is that market operating? Do we
have any information about that?

Dr. SCANLON. Well, the importance of Medicare and Medicaid is
so significant that virtually all nursing homes are serving bene-
ficiaries from those two programs, as well as private-pay patients.
There is some variation across homes with some homes that are
having more Medicaid and more Medicare residents than others,
but virtually in all homes there is going to be a mixture of all three
sources of payments.
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Senator MOSELEY-BRAUN. I am sure that is right, but do you
track—and the private pay probably is not de minimis, but it is
very small, from what I can gather from the numbers we have. But
do you track where those patients are?

Dr. ScaNLoN. It is tracked periodically in surveys of nursing
homes. Private pay, out-of-pocket costs er nursing homes really
are quite significant. There is a component of the nursing home
resident population that is relying either on their resources or their
family resources. This may be about 30 percent or 35 percent of the
nursing homes residents, and they are generally paying several
thousand dollars a month for care.

Senator MOSELEY-BRAUN. OK, but you don’t—

Dr. HARRINGTON. I might point out-that in the statistics that I
presented, these include all the private-pay patients. So we have
situations where patients are paying $5,000 a month and still hav-
ing all these same problems, decubitus ulcers and malnutrition,
and so on.

Senator MOSELEY-BRAUN. Again, I appreciate the information. I
was just trying to determine whether or not there is a difference
in the operation of, if you will, the private-pay market and the
Medicare-Medicaid marﬁ,et for nursing home care and if there is
sufficient information to track that. The numbers that we had did
not disclose enough to be able to track the difference.

- I thank you very much. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you for your kind attention and we will
take your recommendations into consideration and hopefully be
able to get you that information.

Dr. Scanlon, obviously, the report that you presented to us is a
very, very troubling report. In fact, in my years in the Senate, I
can’t think of another report more troubling. There may be, but
just at least on surface I can’t think of one. Obviously, I look for-
ward to focusing on the GAO’s recommendations to a considerable
extent.

But, first, I would like to ask you a few questions about the re-
port’s findings. First of all, can you tell us'more about just the nuts
and bolts, the procedure of how you went about the report? For in-
stance, how long .did your office work on it? How many people were
“involved? What were some of the specific tasks assigned to the cli-
nicians who worked on the team?

Dr. ScaNLoN. I would be happy to. We began work on this imme-
diately after you made the request to us last fall and began ini-
tially with work focused on the allegations of inappropriate care
leading to death among residents in 1993. And for that work, we
gathered medical records from a sample of nursing homes which in-
volved really what I think of as a herculean effort on the part of
at_least five or six GAO staff working in California, probably in
windowless rooms, not enjoying the area, xeroxing those records.

We are talking-about records in some instances that will be sev-
eral thousand pages long and probably, on average, about 400 or
500 pages long. And we cgiid that for a sample of, as I indicated, 62
residents. Those records were then reviewed by two clinicians, two
gerontologically trained nurses who worked with us as consultants
on a part-time basis from about the middle of February through
the end of June.
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In terms of our own staff, we had four people working on this vir-
tually full-time since last October to the present. Then at various
times during the course of the study for different aspects, such as
the copying of the records or the preparation of the report or some
of the data processing work, we had to involve other people on a
fairlﬁ' intensive basis. So it was a significant effort to do all of this
work.

The CHAIRMAN. I am glad to have you explain exactly all who
were involved and the amount of time it took, and I think I should
compliment you because when I asked you to do this last year, I
said unless you can put adequate resources into it, don’t do it. In
other words, I was pleading with you to be able to do that and I
think you have done that well.

Your project, of course, was undertaken at our request. We
turned to you because of your expertise. We asked you to inves-
tigate the allegations that were brought to us which claimed that
thousands of people had died as a result of malnutrition and dehy-
dration and as a result of bad care and neglect in California nurs-
ing homes. This was an extraordinary effort and you took it to help
the (;;)mmittee determine the validity of the allegations we re-
ceived.

Were you able to confirm or disprove the allegations we brought
to you for analysis?

Dr. SCANLON. We weren't able to either confirm or disprove them
in totality. As I indicated, we had to limit the sample that we could
review, and we did review residents that were in homes that had
the highest number of deaths, again on the assumption that if we
didn’t find problems here, we might feel more comfortable about
the homes that we couldn’t review.

We did, I think, very convincingly demonstrate that there was in-
appropriate care for a significant share of the residents that we re-
viewed. Thirty-four of the sixty-two residents received inappropri-
ate care, and again the nurses, in reviewing these records and get-
ting assistance from Dr, Kramer and other clinicians, were conserv-
ative in terms of what they classified as inappropriate care.

We were not able to make a linkage between that care and
whether or not it caused the resident’s death. Very early in the
study, we consulted with pathologists and were advised that to
make a determination of cause of death, one really needs to rely
on autopsy information. And for this group of 3,000 residents, there
were fewer than 1 percent that had an autopsy and we felt that
that was too small of a proportion and likely too skewed in an un-
knolv(vn way that we did not want to use tlzllat information in our
work.

The CHAIRMAN. I guess at a point where we are talking about
how bad things are, I should make note of the fact that Dr. Har-
rington in her testimony indicated that the Nursing Home Reform
Act and the administration of it has resulted in some improvement,
at least as far as we can tell from the evidence that she looked at
and has been looked at. We have been emphasizing where the sys-
tem has been falling down, and we, of course, should do that. And
the problems we have found are serious and disturbing, as we have
been saying.
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But, Dr. Harrington, in your statement you seem to indicate that
we have made some progress and I think I should acknowledge
that progress that has been made in those areas where it has been
made. And maybe just verﬁ shortly, not to be repetitive at length,
but just to maybe repeat what you said.

Dr. HARRINGTON. Well, I do think there is some evidence of im-
provement. Restraint use has gone down somewhat, and probably

" the most important area of improvement is in the appropriate use
of psychotropic drugs. So I think drugs are being used more appro-
riately. HCFA has put out a report that shows that there has
een considerable progress in that area. But I have to say that, in
genera], I think the progress in the staffing area, which is the most
undamental area, has really not improved or it is pretty minimal.

The CHAIRMAN. OK, thank you.

Dr. Scanlon, industry critics of your report argue that you have
made up your own categories for classifying the care problems
found in California nursing homes and that by doing so you have
lg'reatly exaggerated the seriousness and the extent of these prob-

ems.

In fact, one of our later witnesses will say with respect to cat-
egories you used in the report—and I want to quote from that testi-
mony, “But the fact is that HCFA has spent a decade developing
a matrix measuring both scope and severity of violations. The
HCFA standard of substandard quality care has been in use for
years and is much less subjective. According to this more objective
and accepted standard, only 6 percent of the facilities in California
were cited as giving substandard quality of care,” end of quote.

So I would like to have you explain again what you did to de-
velop the categories you use in your analysis and which are de-
picted in the pie chart that we have on page 9 of your report. And
could you respond to the criticism that they greatly exaggerate the
severity and scope of problems?

Dr. SCANLON. We were very aware of HCFA’s definition of sub-
standard care, and in the pie chart we did two things that were
different than.that definition. For the group in red that is labeled

~“caused death or serious harm,” we combined two groups that
‘HCFA identifies. One is the substandard care group, which is the
‘6 percent that you made reference to, and, the second is the homes
that had a deficiency that was considered immediate jeopardy.

The latter are the most serious violations in terms of severity
- that HCFA identifies. They are believed to present potential for
harming residents. However, some of these violations are not
‘counted in identifying homes as providing substandard care. We
don’t think-that is appropriate. There are cases where a home lacks
adequate infection control that presents immediate jeopardy to the
residents of that home. In a population of this age and with these
types of health conditions, not having adequate infection control is
a.very dangerous situation. That is one reason why we added them
to this red category.

The second thing we did which was different is that we combined
information from the complaint surveys that are done during the
course of the year between the annua{ surveys because you heard
yesterday and today about how predictable the annual surveys are
and how they may give you a False impression about the quality
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of care in the homes. We felt that the complaint surveys may pro-
vide us a much better measure about the care because they prob-
ably were a surprise.

We took the information from the complaint surveys and used it
with the HCFA annual survey information to develop our cat-
egories. The State of California has a category for violations caus-
ing death and for serious harm. We added homes with violations
to our red category. We feel very comfortable that this gives you
a picture of where the serious quality of care problems are and how
many homes are involved. I think we would be happy to discuss
this further with anyone who feels that we have overstated the pro-
portion that are providing serious problematic care.

The CHAIRMAN. I am going to go to Senator Breaux now and
when Senator Breaux is done, then we are going to have to adjourn
until 12:30. But would you please remember, Dr. Scanlon, where
we le?ft off here because I had some follow-up questions on that
point?

Senator Breaux.

Senator BREAUX. Well, I want to thank the panel members for
their presentation. Dr. Scanlon and Dr. Kramer, thank you for the
work that you all have done in the GAO report.

I was looking through the report to Congress that HCFA pro-
vided and noticed a number of interesting things. I know you are
familiar with it and probably have looked through it fairly care-
fully, but can you tell me if this report that we got from HCFA dif-
fers in any way substantially from the report that GAO did on the
status of nursing homes?

Dr. SCANLON. Regarding the characterization of care problems,
as I indicated, we attempted to be more comprehensive in terms of
the measures of care that were available and used them to identify
tﬂe share of homes that are problematic. There is a difference
there.

There is actually agreement in terms of some recommendations.
Certainly in terms of what the administration announced last
week, that we do need to make surveys much less predictable, if
not totally unpredictable. We do need to take firm and swift action
when we find significantly problematic homes, such as those that
have had serious deficiencies on a repeated basis. So we are in
agreement on those areas as well.

I think that what is not discussed in either report is the issue
of “will we carry out these actions.” That is the critical point here.

Senator BREAUX. What is the validity of your report from GAO
\éis-a-;/is the entire country when the report only focused in on one

tate’

Dr. ScCANLON. There is no way to extrapolate from our report to
the country. We did have and analyzed only information from Cali-
fornia using the data collected by tKe State surveyors there. A com-
parable kind of analysis can be done in other States, but in doing
that analysis I think we need to be very sensitive to the potential
that the data are not comparable in the sense that surveyors may
approach their jobs differently in different States. Therefore, the
measured prevalence of deficiencies may mean different things in
these States, and some attempt to adjust for that would be very
critical to make a State-by-State comparison.
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Senator BREAUX. The HCFA report points out, in sum, the pat-
tern of citations suggests that States probably vary widely in their
ability or willingness to detect serious problems in nursing homes,
even given likely variations in the quality of nursing homes from
State to State.

Can anyone on the panel comment on that? Does that suggest
that the States are not able to do the inspection and regulation of
nursing homes and that it should become a Federal responsibility
because of the inconsistency? Is there an inconsistency from State
to State on the interpretation and implementation of Federal
guidelines? Can anyone comment on that?

Dr. KRAMER. In some of the work that we completed in the early
1990’s, we involved ten States, in a study where we did replicated
surveys, much like we did in the two facilities in California. Al-
though we could not do a State-by-State comparison, we found in-
consistencies in identifying quality of care problems across these 40
surveys in 10 other States. So I tﬂink this whole issue of inconsist-
ency 1s an issue in multiple States.

Senator BREAUX. In your opinion, does that call for taking that
refip?onsibility away from the States and having a national stand-
ard?

Dr. KRAMER. Whether the States can accurately survey or not is
the question, I guess, you are getting to, and I think with proper
re