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. intensify.

" MENTAL HEALTH AND THE ELDERLY

MONDAY, SEPTEMBER 29, 1975

, U.S. SevaTe,
SuBcoMMITTEE 0N Loxg-TerM CARE AND THE
SuscomyrrreE oN HeautH oF THE ErpErRLY
oo oF THE SPECIAL’ COMMITTEE ON AGING,
- Washington, D.C.

The subcommittees met, pursuant to notice, at 9:30 a.m. in room

6202, Dirksen Office Building, Senator Frank E. Moss presiding.
- Present: Senators Moss, Muskie, and Domenici.

Also present: William E. Oriol, staff director; Val J. Halaman-
daris, associate counsel; William A. Recktenwald, investigator; John
Guy Miller, minority. staff director; Margaret S. Fayé, minority pro-
fessional staff member ; Patricia G. Oriol, chief clerk ; Eugene R. Cum-
mings, printing assistant; and Dona Daniel and Trina Hopper, clerks.

OPENING STATEMENT BY SENATOR FRANK E. MOSS, PRESIDING

Senator Moss. The subcommittee will now come to order. .

It is a pleasure to welcome you here this morning to this joint hear-
ing between my Subcommittee on Long-Term Care and the Subcom-
mittee on Health of the Elderly, chaired by Senator Muskie. We are
here to survey the mental health needs of the elderly and to assess

- the impact of the Supreme Court’s-landmark decision in Donaldson
v. 0’Connor. :

" For years, thousands of individuals have languished in U.S. men-
tal institutions, the victims of involuntary commitment proceedings.
Our citizens, especially the elderly, could be placed in such institu-
tions with comparative ease. Generally, all that was involved was
the affidavit of a family member and that of a physician. Once housed
in an institution, the constitutional rights under the 5th, 8th, 13th,
and 14th amendments evaporated. Generally, no treatment was forth-
coming, and release was out of the question.

Thankfully, the Supreme Court has helped clarify this problem.
In the Donaldson case, the Court emphasized that individuals who
are involuntarily committed must. be given treatment or released.
While the gains inherent in this decision are qbvious, some experts
are afraid of a backlash. The fear is that the present trend to dump
mental patients out of State hospitals into boardinghomes will

Suare Drop 1v NUMBER OF INPATIENTS .. . .

I would like to take this occasion to release the results of a study
by the staff of my subcommittee. It reports that the number of in-
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patients.in State mental hospitals dropped 44 percent between 1969
and 1974—from 427,799 to 237,692. At the same time, the number of
elderly was reduced by an even sharper margin. Whereas there were
135,322 elderly inpatients in 1969, there were 59,685 at the end of
1974, for a drop of 56 percent. States like Wisconsin, Illinois, and
California led the parade. .

Complete details can be found in the following State-by-State table.

NUMBER OF INPATIENTS IN STATE MENTAL HOSPITALS, 1969, 1973, AND 1974,
AND NUMBER OVER AGE 65 BY STATE

Percentage of .
Total inpatients decrease (or increase)  Total inpatients over age 65
State 1969 1973 1974 1969-74 1973-74 1969 1973 1974
7,601 3,810 3,067 —60 —20.0 2,646 1,197 639
674 831 —78 -—-83.0 27 11 0
1,141 659 655 —43 —1.0 384 179 116
1,460 1,247 474 —68 —62.0 31 416 491
16,116 7,011 6,476 —60 —8.0 4,129 997 573
10, 317 11,952 5,652 —45 —53.0 1,250 1,379 614
6, 068 3,892 3,597 —41 —8.0 1,611 601 568
1,140 944 966 15 +2.3 408 380 410
5,111 2,994 2,708 —47 —10.0 2,058 1,161 1,077
9, 562 8,170 6, 385 —33 =22.0 3,952 3,241 1,966
7,653 6, 480 7,446 —3 +4-15.0 2,207 1,678 1,040
581 250 297 ~—49 +18.0 182 52 92
527 232 207 —61 —11.0 300 100 46
28,233 15,703 14,179 —50 —10.0 7,263 2,065 1,744
16,703 12, 866 7,735 --54  —40.0 4,209 2,783 1,248
2,230 2,954 991 —56  —66.0 1,742 431 132
5,592 5,961 1,298 =77 -~78.0 1,175 982 114
3,479 1,199 1,956 —44 +63.0 873 412 390
4,676 3,327 2,851 -39 —14.0 553 349 255
- 2,726 1,249 1,480 —46 +18.0 1,072 463 442
Maryland.___________.__._. 7,161 5, 950 4,968 -31 —17.0 2,387 1,983 1,469
Massachusetts______________ 21,000 7,500 11,688 —44 -55.0 8, 000 2,300 1, 050
Michigan__. .. . ... 12,293 6, 865 5,922 —52 -14.0 2,890 1,358 1,119
Minnesota_.. ... ___._.._.. 3,792 2,710 5,584 +47  +4106.0 785 574 478
Mississippi_oocooomoaaos 5,955 5627 ' 4,107 =31 -27.0 2,567 2,272 865
Missouri_ - 7,496 5,210 4,054 —46 -~22.0 2,587 1,439 807
Montana_ ... L. 1,376 1,104 1,057 —23 —4.0 500 453 139
Nebraska___.___.____.._..._ 1,685 765 2,815 467 +267.0 382 70 208
Nevada._ ... . _._..... 439 367 264 —40 —28.0 78 77 19
New Hampshire.. ceenan 2,074 1,446 1,306 . —37 —10.0 966 672 472
New Jersey_______..__._._.. 22,857 21,616 10, 695 —53 —51.0 6, 563 4,981 3,680
New Mexico .o oocicenann 700 400 337 —52 -16.0 168 61 86
New York. ... __.._.._.. 70, 765 44,042 39,770 —44 —10.0 28, 400 19,642 17,681
North Carotina......_____... 22,507 20, 010 4,829 -79 —76.0 3,824 4,188 1,347
Norsth Dakota_.______._..... 1,208 644 642 —47 —.5 360 200 146
1 O, 16,934 16,726 9,793 —42 —42.0 4,752 3,155 2,850
Oklahoma. ... ....__... - 3,854 , 702 2,281 —41 —16.0
Oregon_ . ... , 360 3,340 3,491 +4 +4.5 710 730 219
Pennsylvania. _...._._.__._. 27,536 18,235 16,307 —41  ~11.0 8, 360 5, 811 5,597
Puerto Rico...._ ... gg , 154 995 O X!] Yg 129
Rhode Island__._.._.__._._. 1,8 1,845 3,456 -84 +487.0 6 687 0
South Carolina - 5, 805 , 484 4,330 —25 —20.0 1,872 2,161 1,224
South Dakota.. - 1,229 860 690 —44  —20.0 1
Tennessee__ . 6,713 4,584 4, 562 —32 —.5 1,807 1,353 1,357
Texas.... - 14,253 9,048 8,588 —40 —5.0 5, 464 2,876 1,447
Utah.__ - 1,284 823 897 —30 +49.0 209 80 96
Vermont_ 1,079 582 475 —56 —18.0 455 182 110
Virginia... 11,338 7,740 6,072 —6  —22.0 4,100 2,700 2,614
Washingto 4,252 3,738 4,286 41 +14.5 722 430 349
West Virgi 3,950 3,507 2,869 —27 —18.0 1,194 1,206 782
Wisconsin 10,908 7,574 1,691 —B84 —178.0 4,616 3,222 96
Wyoming. 453 304 303 —33 .. 160 95 60
Total. 427,799 304,233 237,691 ... _....... ... 135,322 84,959 59, 685

11969 figures for Puerto Rico not available.
Source: Committee questionnaire,
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Part of the reason for this massive dumping effort has been humani-
tarian reasons. Mental institutions are historically poor therapeutic
environments. A second reason is the effect of recent Court decisions
such as Donaldson and its predecessors in lower courts. A third rea-
son is cost and the advent of the supplementary security income pro-
gram. In Washington, D.C., it costs an average of $24,000 a year to
care for a patient in a mental hospital, while the same individual can
be placed in a boardinghome for $157 a month in SSI funds. Obvi-
ously, the pressures are intense.

But the real tragedy is that there is little, if any, screening to de-
termine who are proper candidates for discharge.

Percentage of reduction Percentage of reduction Percem'a.ge

of in-

. Total 1969 base 1973-74  Total over 1969 base 1973-74 | patients

Year in patients age 65 over age 65

1969 . oiiieieoaat 427,799 o 135,322 e iiiiciieean 32
1973 ieeeeean 304,233 29 e 84, 959 37 .- 28

1974 .. 237,692 44 22 59, 685 56 30 25

There is no followup in most States to insure the patient is appro-
priately placed. -

No psychiatric services are available.

There are few, if any, recreational services provided.

In some cases, the physical environment provided by a boarding-
home may be unsafe or undesirable. '

. In short, cost has become the overriding factor, and the rights and
needs of individuals are given low priority. Large doses of tranquiliz-
ers take the place of competent trained personnel: In many States, we
have created psychiatric or geriatric ghettos by dumping thousands
of former mental patients into one area of the city under the rationale
that they are being “returned to the community.”

These are some of my concerns this morning. Obviously, several
questions are raised by my remarks.

With respect to the aged, what is the difference between senility and
mental illness or are these simply meaningless labels? Where should
individuals with these problems be housed? What kinds of services
should they be provided? What can be done to insure the release of all
patients unnecessarily committed to State mental hospitals? What pre-
cautions can be taken to insure that appropriate discharges are made
and that therapeutic and recreational services are provided? I hope
that we can develop these and other questions relating to the rights of
mental patients at today’s hearing. -

As I have indicated, this is a joint hearing with Senator Muskie,
chairman of one of the subcommittees, and unfortunately Senator
Mauskie is tied up this morning on matters that are going to the floor,
and he will not be here until later.

He would like to have his opening statement inserted in the record,
and I will read it.
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[The statement of Senator Muskié _followé 1]
STATEMENT BY SENATOR EDMUND S. MUSKIE

Senator Moss [reading] : “It is appropriate and timely for the two
subcommittees represented here this morning to focus once again on
mental health issues related to older Americans.

“Since publication 8 years ago of the Aging Committee’s report on
mental health care of the elderlv, no firm pohcy regarding this vital
health issue has yet been adopted. During that time, a majority of the
8 million elderly Americans in need of mental health services have
not been reached, and programs designed to help them—such as medi-
care, medicaid, and community mental health centers—have failed
to provide the kmd of treatment that is essential to their health and
well-béing.

“Federal courts have attempted to define the rights of institutional-
ized patients to treatment. More recently, the Supreme Court has
handed down a new ruling on the constitutional rights of mental
patients.

(QQUESTION OF RIGHTS AND SECURITY s INTEREST . .

“Tt is therefore significant to explore the impact of this case, for it
leads us to the difficult question of where we must strike a balance
between an individual’s rights and society’s interests.

“Basically, the decision reaffirms that a mentally ill person cannot
be confined to an institution unwillingly if he or she is capable of
surviving safely in freedom, even if it is asserted that the confinement
is for the person’s physical good.

“To the Senate Committee on Aging, this principle is of special
importance. It is no secret that a dlsproportlonmte number of patients
in mental hospitals were old when admitted or have grown old during
confinement.

“No free somety can let any of its citizens be forgotten simply be-

cause they are helpless and apparently without hope or self-direction.
We cannot, put, people out of our minds simply because they are out
of our sight: in this case, people. Who are deep within a shunned
institution.

“This is one side of the coin.

“On the other side is an equally troubling issue. I'm referring to the
so-called dumpmg process under which lonv-term patients in State
hospitals are ‘returned to the community.’ In principle, this is desir-
able. In practice, the actual procedure often results in inappropriate
placement in nursing homes, hoarding homes, or appalling apartments
or welfare hotels. The name of the game, I’m sorry to say, is the re-
placement of State dollars with Federal dollars, with little considera-
tion of individuals’ needs.

“T have sought since 1972 for the establishment of a Presidential
Commission on Mental Health and the Elderly to explore the issues
I have already mentioned, as well as others. That goal is not yet
achieved, but I'm happy to report that in overriding the veto on S. 66—
the Pubhc Health Services Act—the Congress also saved a modified
version of this proposal Under terms of that act, the Secretary of
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Health, Education, and Welfare will appoint a Committee on Mental
Health and Illness of the Elderly. I will welcome the suggestions of
our witnesses—particularly Dr. Butler, who was so helpful in the de-
velopment and support of my legislation—as to the best possible course
of action that the new committee can and will take.”

That is a statement by Senator Muskie. ,

Senator Domenici, do you have an opening statement ?

STATEMENT BY SENATOR PETE: V. DOMENICI
Senator Domentcr. I have an opening statement; however, I do be-
lieve we are going to be seriously pressed for time, and I would ask
it be made a part of the record. ‘
I do want to confirm that one of the very serious problems, even in
- State like mine, with only 1 million people in the entire State, the
problem of dumping is a serious one. : :
That even occurred prior to the decision by the U.S.'Supreme Court.

In that instance, it began-to occur as a money-saving experiment, and
people who had been in the one institution for years were, all of a
sudden, found to no longer be welcome at the institution. There was
no place for them to go. As a result of previous hearings by this com-
mittee and others in board-and-room-type facilities that were being
used by that kind of individual, many serious problems have come to
our attention. I look forward to the in-depth look now at the con-
stitutional issues, and, certainly, I look forward to seeking some rea-
_sonable solutions to the problem that it brings. T '

It is a very honest, forthright, and simple decision. It is almost so
simplistic—that you should not have someone in an institution, called
a mental institution, and just release those people with nowhere to go:
But the facts that surrounded that case—regardless of precedent, re-
gardless of history, that case did come dbout. I just ask that my state-
ment be made a part of the record, and we will try to work with you
and others on this serious problem. o '

Thank you. . Lo .

Senator Moss. Thank you very.ruch, Senator, and your full state-
ment will be placed in the record at this point. . T

[The prepared statement of Senator Domenici follows:]" "

PREPARED STATEMENT BY SENATOR PETE V. 'DOMENICI.

Mr. Chairman, I congratulate the committee for conducting these hearings
today on this important issue. There is no question that the care of the mentally
ill today. is far-different from earlier times. In early colonial America, no com-
munity care whatsoever was-available for those deemed “mad.” If they had no
family to care for them, the mentally disabled faced a life of beggary and con-
tinuing public humiliation. Only gradually did the notion that the community as
a whole has some responsibility to care for the mentally disabled come to the
fore, and even thenthe institutions created were more-often to protect the public
than to cure or try to cure the mentally ill. -« .. <. © . .

Today, we all accept the idea that, to some degree at least, the care of the’
mentally ill is a public responsibility. With modern advances in phychiatry and
psychology, we accept further'the proposition that the mentally.ill can be treated
and, in many cases, cured. Because of that, we-like to think that when we com-:
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mit a person diagnosed as mentally ill to a mental hospital, the purpose is"
humane and therapeutic.

In many case$, no doubt, this is so. Many people have benefited from a period
of hospitalization. Yet today we will hear from a man who should give us a
fuller sense of the realitics of the situation. For 15 years Kenneth Donaldson
was contined in a mental hospital. For 15 years he asked the public authorities
either to give him back his freedom or to provide him the treatment necessary
to cure him. He received neither, until he filed suit in 1971 contending that the
hospital officials were violating his constitutional right to treatment. Then, with-
out explanation, he was freed.

HisTorIC RULING BY SUPREME COURT

On June 26 of this year, the Supreme Court unanimously bore witness to the
rightfulness of Mr. Donaldsen’s cause. In a historie ruling, the Court in O’Connor
v. Donaldson stated the public responsibility to care for the mentally ill does not
extend to denying persons such as Mr. Donaldson the simple right to be free if
they so choose. In the Court’s word : .

“a State cannot constitutionally confine without more a nondangerous individual
who is capable of surviving safely in freedom by himself or with the help of
willing and responsible family members or friends.” O’Connor v, Donaldson, 43
LW at 4933.

In other words, the Court found that Donaldson was dangerous neither to
himself nor to others ; he could support himself outside the hospital ; the hospital
provided him no treatment. Consequently, there was no legitimate basis for con-
fining him in the hospital for all those years: he should have been free.

This is a startlingly simple conclusion, so simple, in fact, that it moves one
to marvel that not until this summer was this principle embodied in the law of
the land. Indeed, the fact that this case was even necessary moves one to wonder
whether we have been blinded by the apparent henevolence of our motives in
institutionalizing the mentally ill to the realities of life in those institutions.
Have we overlooked, or tried not to see, those realities?

I think it is fair to say that Mr. Donaldson is not unique. There are many—
no one knows how many—like him in mental hospitals all across this land. For
them the Court’s decision kindles new hope that the most basic right of Amer-
icans—the right of liberty itself—will soon be theirs.

But it must also be said that the Court’s decision leaves unanswered more
questions than it answers. The Court said that the State cannot confine and give
no more than custodial care to nondangerous mentally-ill persons who could sup-
port themselves outside the hospital. What about the mentally ill who are
dangerous, either to themselves or others? What is the State’s responsibility,
and the limit of that responsibility, in that case? Or what if the State provided
more than custodial care to persons such as Mr. Donaldson? Would it then be
constitutionally permissible to keep him confined against his will in a mental
hospital? Or what about those who, like Mr. Donaldson, are not dangerous but
who, unlike Mr. Donaldson, cannot live safely in freedom? What is the nature of
the public responsibility for them? Is custodial care for them constitutionally
sufficient ?

ELDERLY PATIENTS “LITERALLY DUMPED”

In my own State of New Mexico, for example, many elderly patients were
literally dumped out of the mental institutions in a money-saving effort, These
people had lived most of their lives in the institutions and were, of course,
extremely vulnerable. .

At the same time the institutions were emptied, many boarding homes were
initiated in the communities surrounding the mental hospitals. Many of these
homes were operated by loving, patient individuals. Other homes were run by
individuals who were most interested in taking the supplemental security income
allotment of the elderly in return for deterioriatingl rooms and scanty food. .

When this happened, New Mexico only had one State inspector of boarding
homes. After a report issued by this committee, the State trained more. But this
cannot be the entire remedy. It is my hope and anticipation, Mr. Chairman, that
these hearings will shed some light on these questions. The problems of those
confined in our mental hospitals are far more than mental, and many, in fact,
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may be created by outdated laws. We must respond to those problems to the best
of our ability. :

I ‘'want to join you, Mr. Chairman, in welcoming to this hearing the distin-
guished witnesses from whom we will be receiving testimony today. In
particular, I want to welcome Mr. Kenneth Donaldson to our witness table. It is
in no small measure due to his courage and persistence that mental patients
across this land can look to the future with new hope. I welcome this opportunity
to hear him.

Senator Moss. We will proceed now.

_Our first witnesses will be made up of a panel at this time: Mr.
Kenneth Donaldson, a former patient; Ms. Patricia Wald, litigation
director, The Mental Health Law Project, Washington, D.C., accom-
banied by Benjamin W. Heineman, Jr., Esq., law firm of Williams,

onnolly & Califano, Washington, D.C.; and Ms. Gail Marker,
M.S.W.

We are pleased to have all of you before the subcommittees, and I
look forward to hearing your testimony.

Mr. Donaldson, I think you should go first, and then in whatever
order after that that you want to proceed.

You may proceed, Mr. Donaldson.

STATEMENT OF KENNETH DONALDSON, FORMER MENTAL
: PATIENT

Mr. Donarpson. Gentlemen, it gives me a great deal of pleasure to
be here. After my experience of 15 years, just being alive is something,
and I think it is the most important statement that I will make, to
just be sitting here this morning. ' '

T lost hundreds of friends who died from abuse. My experience is
unique, only in the fact that I lived to tell the story, and Jargely, that
is because of my belief in Christian Science, medication was not
forced on me.

Medication that they gave in these hospitals, at least in the hospital
I was in, tears a person up, and I had hundreds of friends that died
there—that did not live through the experience.

The treatment consists almost entirely of tranquilizer drugs. They
usually will give two of them, and the two together is even worse than
just double.

An average doctor’s call will last less than 2 minutes. The doctor will
ask three questions. He will ask what ward you are on; do you take any
medication; are you working anyplace. And that will be all—the end
of the interview. ' : N

Some patients went as much as 4 years, that I know of, without
seeing a doctor, and some of them were on medication all that time. -

My experience over the years is that most of those locked up with
me—there were 6,800 in the hospital when I went there, there were
1,300 of us under one doctor for a period of 2 years.

There was one dogctor for 1,300 men. He was licensed by the State of
Florida only as an obstetrician.

CONFINEMENT DETERIORATES Young axp Orp

The saddest thing is seeing people die in front of your eyes—not, only
old men, but old men of course go quicker than the younger ones. They



e

would give up hope after about 2 years. People deteriorate-physically
when tTley are in confinement—even the young people. But-many of
the ogdelj beople just gave up, and they were not, fit really to return to
society. = - o T ol L

There are not any words in my vocabulary—1I have, written a whole
thick book about.it, which will be out next year—but there are not any
words I can tell you that will accurately describe what it is to live in
such a setting. - o R
. What do we want now for these older people? Most of us.in.those
institutions, who have come out, do not want to see Federal money
perpetuate such a thing. : . 2

‘Many professional people, psychiatrists, psychologists, social
workers, say we need an entirely new profession to handle the prob-
lems of the elderly, that the medical profession today does not under:
stand, and does not care about them. ‘

As an illustration of what can be done, in my home State of Pennsyl-
vania, Harrisburg State Hospital, there is a small pilot program
which is self-financed. They have a sheltered workshop on the grounds,
and they contract small clerical jobs with some of the neighboring
manufacturers. They are able to give work in the hospital to people
who have been locked up for 20 or-80 years, and build up their self-
respect, and then when they find a place in the community for them,
even if they do not work in the community, they have their self-respect
back, and they are able to go out of the hospital. : :

Something like that has to be done for these people. The Government
is getting so big—as you all know, or maybe you do not see it here in
Washington—that to keep up with all of the things that people need,
you are going to have to have volunteer services of many of our
citizens. : : : :
Apvisory Grour Mape Up oF Skxior Crrizews
My suggestion. is that you use the vast; untapped. reservoir of senior
citizens. The Federal Government could pay the office expenses, mime-
ograph expenses, phone and mail, and let groups of senior citizens in
each community handle the problems of the old people. - .

They could. regulate the living conditions; they could advise them;
and another group of senior citizens could go up to the State hospitals
and talk to these people, find out what they want, and -work out ways
for them to get out of the hospital. _ :

Everything that has been done so far is so small in proportion that
it is going to take some vast movement like that. R
. Ther% are still. probably 100,000 or 200,000 old.people in these State

ospitals. - ... : ' o , e

J{)nother.thing. I would like to see is that each individual who is get-
ting money from the Federal Government could have the final siy on
how his money is to be spent. As it is now, even when they come out of
the hospital and.are able to live in the community, someone else will
decide how their money will be handled. - L N

Unless a man is not able to tell the difference between his right hand
and his left hand, it is very demeaning to have somebody else spend his
money for him and leave him with nothing in his pocket. Working
through the courts, while ‘we welcome these new: court decisions, and
virhilé it is quite important to. see these advances, it is going to be very
slow.
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I seé in the news and I hear from a few people in Peéntisylvania:
as far as they know, no one else has been released because of my own
court sucéess.

It will take lawyers all over the country it will take publlc-spinted
groups to finance these cases, and each, patient by patienty w111 have to
put his case in court.

For thdt reason, this is.a problem for the leglslative branch of the
Government. Uncle Sam controls the money, and he- can make the
rules. I think that is the way the thing has to be solved -

Thank you.

Senator- Moss. Well, thank you very much Mr. Donaldson “We
appreciate your appearance and your testimony We have.a more com-
plete written statement that you have prepared, which will'be placed
1n the record: I will have some questlons that I would like to ask you
but I think T will have the other witnesses who are seated at.the table
testify first, and then we can ask questlons of all four of you at the
same time. Thank you.

[The prepared statement of Mr. Donaldson follows ]

" PREPARED STATEMENT OF KENNETH DONALDSON

Gentlemen, as a senior citizen, I welcome the opportunity to give you my ob-
servations on the treatment of senior citizens in one large State hospital which
is funded partly by the Federal Government.

I was incarcerated nearly 15 years (from 1957 to 1971) as an’ involuntary
patient at Florida State Hospital, in Chattahoochee, which is 44 mlles west of
Tallahassee. There- was nothing wrong with me mentally, morally, physically, )
financially, or legally. There was no legitimate reason for my beéing there even 1
day. Yet for 15 years the doctors said that I was so ill I could not even be re-
leased to the custody of a halfway house where residents had access to psy-
chiatrists. As proof of my illness, the doctors pointed to my plans to return north,
get a job, and write a book on my case. And that'is exactly. what.I did when the
hospital finally released me. The book’ is entitled “Insanity. Inside Out 7 It will
be published by Crown Publishers ‘early next year. For more detalls, I have ap-
pended hereto my recent article in H. arper’'s Weekly. . .

I did not just sit there waiting for this farce.to end. Among other thmgs 1
petitioned the courts. Both alone and with the help of Morton Birnbaum, of
Brooklyn, who is both a medical doctor and a lawyer, I petitioned the several -
State and Federal courts a’total of 19 times, including four, approaches to the
Supreme Court in Washmgton But not one tlme during those 15 years did I have
a personal hearing in court, although Florida . law guaranteed nie .that right.
Then on our 20th round of appeals, the Federal District Court’in Tallahassee set
a date for my personal appearance on a petition for writ of haheas eorpus. About
10 days before I was to appear, the hospital released me as “mlraoulously cured,”
as attorney Bruce Ennis said. After my release, with the .help of thé Mental
Health Law Project; Washington, D.C., we won a damage suit’ agalnst two of the
hospltal doctors. Carried up to the Supreme Court in, Washmgton, “this resulted
in a landmark decision (9-0) on June 26 this year that so-cajled mentally-ill
people who are not dangerous and who can provide for themselves in the free
world caniiot be held in a mental facility against their will. The question of the
monetary damages has been remanded to .the lower courts_for, further hearlng

i WHAT Is HOSPITAL LiFE LIKE WITHOUT TREATMENT'? e
So that -you might better understand what the senior cltizen/mental patlent gets
for the Federal-dollars, here are some of the things that passed for treatment
in Chattahoochie. Reports from other pdtients- around the country show that
there are:similar conditions in most States. . -
First of all, few of the doctors are certiﬂed physicians.. A large number are not
even licensed- to ‘practice medicine in the State. Some have a poor grasp ‘of English
and of the mores of our country. My doctor 'for 10 years, who' for a 2-yéar period
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was the only doctor for 1,300 men, was licensed by the State only as an
obstetrician,

A typical interview consisted of the doctor asking three questions:

“What ward are you on?

“Are you taking medication?

“Are you working anyplace?

“That’'ll be all.”

Medication was given.indiscriminately by doctors to patients who sometimes
were not seen by a doctor for months, even years. Some attendants were able,
without a doctor's orders, to give medicines to keep quiet on the wards. Some
patients too were able to get handfuls of most any medicine.

There was physical abuse of old men. Arms were broken (which were reported
as “fall in shower”), teeth knocked out, ears bloodied. Sometimes these things
were done by sadistic attendants without provocation, other times for some slight
infraction of the rules. In Chattahoochee, brutal criminals (who made up a third
of the ward population on my ward) did the beating of old men. Some few times
it was done by some brutal noncriminal. -

I lived on at least 11 wards (including one open ward) with from 60 to 240
beds, some of them touching. There was the same mix of patients on all the closed
wards—screamers, senile, epileptics, retarded, juvenile delinquents, catatonic,
plus about one-third “charge patients” (those charged with a crime, petty to
vicious, or those transferred from the State prison). Most wards were noisy,
with some patients and attendants teasing other patients.

That is the environment, gentlemen, that Federal dollars are helping to pro-
vide for our elderly.

It is my experience that many of the doctors and other staff members do not
know the difference between those who are mentally ill and who are not. And
some of the staff couldn’t care less. Many professionals working in this field
have said the same thing. A wire-service dispatch in the Miami Herald, August 6,
1971, said: “Dr. Butler Johns of the Lincoln School of Psychiatry, said, ‘It may
be necessary for us to create a brandnew profession, to finally admit that psy-
* chiatry and medicine are not really interested in the problems of old people.’*

DETERIORATION OF SKILLS OF AGED

One of the saddest things was seeing elderly men lose their fight, right before
your eyes. Some literally lie down and die. After 2 years of confinement, everyone
at any age noticeably deteriorates. The shoulders stoop, the muscles go flabby.
With each added year, there is a little more fear of and a little less desire for the
‘give-and-take of outside life. Even the rare stubborn man, whose mind doesn’t
go flabby in this setting, loses that fierce sharpness seen in healthy bodies of our
aged in the free world.

I am a student of Christian Science. I give Christian Science credit for my
survival. But I do not like to see Christian Science (or strong faith in some
other religion) as the only salvation for senior citizens in State institutions.

Despite the deterioration, it is my observation that the ability to live in the
free world, like that to ride a bicycle, is not wholly destroyed by flabbiness. And
last year, I had the heart-warming experience of seeing a project at one State
hospital, which is rescuing some of these people who have been cruelly incar-
cerated for §, 10, or 20 years. It is a small project at Harrisburg State Hospital
in my home State of Pennsylvania. It is giving these human wrecks the ability to
exist again as whole individuals in the free world. It is a self-funded project,
supported by contract jobs which these patients do in a sheltered workshop in
the hospital. Its scope is limited by the short supply of suitable contract work
in the community. I have appended several pages from a chapter which could
not be included in my book because of size limitations.

In Chattahoochee, I saw innumerable instances where the mere application
of commonsense and_kindness were sufficient to stop the downslide of an old-
timer. This is what. has been carried on a step further at Harrisburg. Also,
there were hundreds of men there as stubborn as I, who could have made the
changeover to the free world as easily as I. Sadly, most of them died while I
was there, weakened by the powerful medicines. Here again I was fortunate, in
that my belief in Christian Science was respected (except for a 10-day period
during my 10th year) and I was not forced to take medication. Otherwise,
gentlemen, I assure you that I would not be addressing you today.
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AN EXAMPLE OF A STEP IN THE RIGHT DIRECTION

I am witnessing, in my home city of York, a successful beginning of a joint
State/county program to get the patients out of the big State institutions and
back into boarding homes in the community. Most of these patients returning to
the boarding homes are elderly and without family. The program is limited by
two factors: the inability of the community to absorb more old people who have
not been rehabilitated for reentry into free society, and the inability of govern-
ment at all levels to finance adequate living standards for these returned people.
In York, most of these expatients get only $160 a month from social security.
The best homes take $144, leaving only pin money for the ‘expatient. Poorer
homes take the whole $160. It is left up to the local volunteer mental health
association to police those homes to see that each expatient gets minimal food
and shelter. And the association has to provide such other things as transporta-
tion, recreation, and clothes—even letter-writing, for these people are unprepared
to operate as normal people.

What I would like to see is: a three-part program to be initiated over the next
7 years: ’

(1) Giving back freedom of choice to the individual;
(2) Redirecting Federal funding of State mental hospitals;
(3) Tapping the reservoir of senior citizens’ skills.

INTRODUCTION

As my friend Doctor Birnbaum insists, it doesn’t do much good to take a
person out of a State hospital and put him in a building without locks on the
outside doors (where there are muggings in the halls and where women are
afraid to go to the hall toilet at night and have to-urinate in the wash basin in
their room). In places like New York City, these rooming houses for expatients
are often on streets where one prowl car with two policemen won’t drive alone
but only together with another prowl car with two policemen in it. Such streets
are where some senior citizens are being sent today from the State institutions.
So something better has to be worked out.

Also, Doctor Birnbaum has been pointing out that the legislature rather than the
judiciary seems the proper instrumentality to establish a realistic program.
“Only the legislature has the means to set up a comprehensive scheme and to
coordinate it with necessary legislative appropriations,” he says.

With those two thoughts in mind, let us look at a program that, in my opinion,
would accomplish what it is going to take the courts many, many years-—con-
sidering the number of volunteer lawyers available for the job; the length of
time to get each case through the crowded courts; the opposition of State
hospital doctors to freeing many patients.

1. This is the only time in the history of the world that we locked up people
for their own good. It is my observation over 15 years that such people knew
when they were so-called mentally ill and that they would ask for help. If they
know that, they should be allowed to direct their lives. And unless they are so
far gone that they can’t tell the difference between their right hand and their
left, they should be allowed to have control over the handling of whatever Federal
money is allotted to them. No longer should someone else have arbitrary authority
to run the patient’s (or expatient’s) life but should respect the latter’s wishes.

The Congress of the United States, by controlling the purse strings to a large
extent for these patients and expatients, can give back the freedom of choice to
these individuals.

2. Lawyer talks to lawyer and doctor to doctor about improvements being
made in the handling of the segment of senior citizens labeled as mentally ill
(whether rightly or wrongly so labeled) ; but senior citizens continue to be beaten
up, overmedicated, and unjustly restrained in the back wards of State hospi-
tals all over the country. To be sure, hospital officials say that these medieval
conditions no longer exist, but the continuing line of reports from patients tells
otherwise.

Under the present setup of inefficient State hospitals, the States (taking Penn-
sylvania as an example) are unable to finance the return of patients to their
local communities plus operating'their outmoded hospitals. The dilemma is that
the hospital staff is so fouled up in the interlacing demands of workers’ unions
and professional groups that there is no way out financially. Only the Federal
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Government has the taxing capacity to swing the change. It'i§ my personal feel-
ing that more than enough Federal funds are going into our State hospitals at
-present to. fund adequate local community living for. every senior citizen who
opts to léave the State hospital. Furthermore, today some of the States -(as did
‘Florida when I was incarcerated there). put their HEW payments for senior
citizens into-the .State's general fund instead of into a treatment program.

Bxperts say that only 5.percent of those in State mental hospitals belong
.locked up. As only one-fourth or one-third of the total population of these hospi-
.tals are senior citizens, the total percentage of patients needing to be supported
by the States behind bars is so tiny that they could well afford to do so without
the help of Federal funds. The way to start is to announce a cut-off date within
7 years of Federal funds to State hospitals for the benefit of senior citizens.

3. It is increasingly evident that we are going to have to use the talents of our
citizens in broadening our public social structure :- Big Brother can’t supply all
our needs. And one almost untapped reservoir of talent is that of our senior
citizens. ' ’ : - : . ..

With the backing of the Federal Government to pay for the expenses of office
rental, phone, mail, transportation, mimeographing, and such, committees of
volunteer senior citizens could be organized to work on two levels: in the com-
munities and in the State hospitals. :

In the communities, these committees would work with the expatient to see
that his wishes were respected concerning residence. These committees could also
serve to advise the Congress on legislation to benefit these expatients.

In the State bospitals, these committees would acquaint the patient of his
rights to leave under the Supreme Court ruling in the Donaldson case and would
assist the patient if he chose to leave. ’ :

Each committee would be'composed of volunteer workers only. They would be
-governed by their own rules. Each committee would determine its own size.
Members would be drawn from all walks of 1ifé, but with not more than two mem-
bers from any one profession, trade, or other category. - T :

It is fine to have new laws to benefit thé senior citizens who are labeled as
mentally ill. It is fine to have landmark court decisions to benefit all people. The
main problem remaining for senior citizens is finding a way to see that the laws
-are followed and to make the court decisions effective. For this we will need
the eternal -vigilance of watch-dog committees. As a fellow senior citizen I have
the feeling that senior citizens would pitch in gladly and make this transforma-
tion to a humane system a reality. : . -

Thank you, gentlemen. ’

Senator Moss. Our next witnesses are Mr. Benjamin W. Heineman,

Jr., Patricia M. Wald, and Gail R. Marker. - :

" Ms. Wald, you may proceed. ' e : :
Ms. Warp. Mr. Chairman, Mr. Heineman will be the next witness.

STATEMENT OF BENJAMIN- W. HEINEMAN, JR, ATTORNEY,
WASHINGTON, D.C. :

Mr. HernEman. Good morning Mr. Chairman. Until recently I was
a.lawyer at the Center for Law and Social Policy, and was cocounsel
for Kenneth Donaldson in his case before the Supreme Court and am
also active in litigation on behalf of ‘the mentally disabled. Patricia
M. Wald, a staff attorney at the mental health law project, has also
been active in right to treatment and right to education litigation on
‘behalf.of the mentally disabled as well as handicapped children and
juvenile delinquents. Gail R. Marker, M.S. W, is 4 social worker on the
staff of the mental health law project who has worked in mental hos-
pitals and has studied alternatives to the large mental hospital. Both
the Center for Law and Social Policy and the mental health law pro-
-ject are foundation funded public interest law firms concerned with
protecting and advancing the rights of mentally ill citizens. We are
grateful for the opportunity to appear before you this morning.
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“- . ManyY InvorLUNTARILY CONFINED PAmers '

. In order to aid the subcommittee in its legislative oversight func-
tions, we will attempt to provide an overview-of the postconfinement
constitutional rights of the involuntarily committed mentally ill which
courts have established in the last decade and which Mr. Donaldson’s
case dramatically illustrates. It should be emphasized that the consti-
tutional rights attach because individuals are involuntarily confined
in-hospitals due to mental illness—that is, they are deprived of their
-constitutional right to liberty because they suffer from a.disability.
And, as the subcommittees well know, many of those persons involun-
tarily confined in Government hospitals are elderly citizens. For exam-
ple, at St. Elizabeths Hospital here in Washington, approximately 60
percent of the present patient population are persons over 55 years of
age. And a great many of these persons were involuntarily confined
pursuant to civil commitment processes, -

_Establishing the constitutional rights of our mentally disabled

citizens is critically important because those mentally ill persons sub-
jected to the States’ involuntary,.civil commitment processes are one
of the most.vulnerable segments of society—usually destitute, often
- without families and generally powerless to resist the arbitrary exer-
cise of State authority affecting their most basic personal liberties.
The mentally ill are particularly vulnerable after they have been
hospitalized involuntarily pursuant to court order, since, historically,
both case and statutory law have focused primarily on commitment
procedures rather than on substantive postconfinement rights. To safe-
guard the constitutional rights of mental patients, courts have begun
to scrutinize the often appalling conditions of involuntary confine-
ment. The most critical of the postconfinement rights—the constitu-
tional right to be restored to liberty either by treatment or by release—
has been recognized by medical experts, legal commentators, by the
Justice Department, by the lower Ifederal courts and, in the case of
‘Mr. Donaldson, by the U.S. Supreme Court.. - -

- Prasep TrearMEeENT Facmrrres. NEEDED . -

The underlying theme of the postconfinement, constitutional litiga-
tion.may be simply stated: For mentally ill patients who require con-
finement under (Government control pursuant to statute, a continuum
of phased treatment facilities should be available so that those pa-
_tients may be returned as soon as possible and insofar as possible to
full; productive and autonomous lives in the community, given their
needs and capacities. Implementation of this principle—restoration
-of libérty.as soon-as-and insofar -as possible—requires high quality
facilities that serve as less restrictive alternatives -t,_o_',a.24—.hour psychi-
atric hospital. Such facilities include nursing homes,.foster homes,
persongl care homes, halfway houses. . T .

Implementation of this principle -avoids two evils.that often afflict
statutory systems of confinement for the mentally ill: warehousing
and dumping. Warehousing occurs when mentally ill persons are
retained, for protracted periods beyond the time medlcally_requlred,
in 24-hour hospitals—“total” institutions characterized by mass wards,
bureaucratic routine and debilitating effects on those very persons

63-476—76——2
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whom the hospital is supposed to help. Dumping occurs when, in a
precipitous attempt to cut costs by simply emptying psychiatric hos-
pitals, governments discharge patients to the streets or to substandard
alernative facilities—often characterized by scandalous conditions—
that do even greater harm than overlong retention in the mental
hospitals.

In the fifties and sixties, public attention was focused on the
dangers of warehousing patients in large mental institutions. In the
seventies, public attention has focused on the enormous shortcomings
of many existing alternatives to such institutions, especially nursing
homes. Yet, both evils must be kept in view as legislatures and courts
seek to insure, as a matter of statutory or constitutional right, that the
involuntarily confined mentally ill have available to them a phased
system of institutions in which both the large mental hospital and
residential alternatives play an appropriate role and benefit rather
than harm patients. Indeed, despite the recent attention given to the
dangers of “dumping,” “warehousing” remains a significant problem.
At St. Elizabeths Hospital, nearly 45 percent of the present inpatient
population does not, according to the estimates of the hospital’s own
clinical staff, need to be retained in a 24-hour psychiatric facility. Yet
they are warehoused nonetheless because there are no suitable alterna--
tives to St. Elizabeths.

Tae Doxarpson Case: THE RicaT To LIBERTY*

Placed in this context, the decision handed down by the Supreme
Court last June in the case of O’Connor v. Donaldson was historic.
It was the first case to reach the High Court which involved the post-
confinement rights of a patient who was involuntarily confined solely
through- the civil process. And the Court ruled that involuntarily
confined mental patients have a constitutional right to liberty. It ruled
further that mere custodial care, without treatment, could not jusify
the abridgment of constitutional liberty entailed by civil commit-
ment to a mental hospital, when a mentally ill individual is dangerous
neither to himself nor to others and is “capable of surviving safely
in freedom by himself or with the help of willing and responsible
family members or friends.”

Although Mr. Donaldson’s case is of signal importance, it was a
relatively narrow decision based on the stark facts of the case—the
totally unnecessary confinement of Mr. Donaldson for 15 years. The
Supreme Court stated that it did not have to decide whether an in-
voluntarily confined mentally ill person dangerous to self or to others
has a right to treatment. '

But there are a number of ancillary holdings in the case that are
significant, and which point the way toward ultimate Supreme Court
recognition of the right to treatment. ) o

First, the Supreme Court made clear that, since an individual’s
due process right to liberty is infringed by involuntary civil com-
mitment, such infringement requires constitutionally acceptable justi-
fication by the State.

*See the Mental ‘Health Law Project publication, appendix 1, p. 69.
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Second, the Court invited scrutiny by the Federal judiciary of the
postconfinement rights of the involuntarily confined mentally ill, for
it stated that even if Mr. Donaldson’s involuntary confinement was
“initially permissible, it could not constitutionally continue after that
basis no longer existed.” The constitutional rights of involuntarily
confined patients are not to be left solely to the unfettered discretion
of State doctors or: other public health officials. _

Third, the Supreme Court held that the adequacy or suitability of
the treatment being provided to an involuntarily confined person was
a “justiciable” question that could appropriately be explored by the
courts. And, the Court ruled that the nature and duration of confine-
ment must bear a reasonable relation to the purpose of that involun-
tary confinement. As the Court stated: “Where ‘treatment’ is the sole
asserted ground for depriving a person of liberty it is plainly unaccept-
able to suggest that the courts are powerless to determine whether the
asserted ground is present.” '

Fourth, the Court hinted that patients’ liberty should only be in-
fringed in the least restrictive manner possible given the goals of their
involuntary confinement.

Finally, the Court suggested that, the standard of “dangerous to
self or to others”—which, in most States, must be met in order to com-
mit an individual to a psychiatric hospital—should be construed
strictly. It thus suggeste&j albeit tangentially, that the net used to
sweep individuals into the State’s involuntary mental health system
should not be cast too widely.

Mr. Donaldson’s case was an individual action for damages. Follow-
ing sound judicial practice, the Supreme Court decided the case on the
narrow set of facts before it and expressly left open other, broader
issues involving the postconfinement rights of the involuntarily con-
fined mentally ill. But we believe that the Supreme Court’s decision,
properly read, is a signal to the lower courts to continue their careful
adjudication which has led to recognition of more expensive sub-
stantive rights for the mentally ill. : :

Tae Lower Courr PrecepENT: THE Rigar 170 TREATMENT

Indeed, the lower Federal courts and some State courts have firmly
established that involuntarily confined mental patients have a con-
stitutionally based right to treatment while they are in governmental
mental hospitals. Establishment of this right has come in class action
suits which seek prospective injunctive relief aimed at upgrading con-
ditions at State hospitals so that minimal standards, mandated by the
constitution, are established. The most famous case is Wyait v.
Stickney, now Wyatt v. Aderholt, a class action brought against the
State of Alabama to alter the primitive conditions in that State’s hos-
pitals for the mentally ill and the mentally retarded. And as the Court
of Appeals for the Fifth Circuit stated in Donaldson v. O’Connor,
“an enormous range of precedent” supporting the right to treatment
exists.

Existing case law and commentary on the constitutional right to
treatment demonstrates that broad and sensible guidelines for defining
the right have already begun to develop. The fundamental thrust of
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the ‘precederit and-the literature is.that, when enforcing the right to
treatment, courts will not-attempt to prescribe specific forms of treat-
ment for specific patients,-but will.limit their review to whether SOTe
form of treatment recognized by responsible professionals is being pro-
'vided. In conducting that review, courts will ordinarily look to :good
faith efforts by State officials to provide treatment that is within the
range of accepted professional practice. In reality, the right to treat-
ment suits that have been brought to date have involved State hospital
conditions or official acts that -are so substandard that there could be
-virtual unanimity among responsible professionals and professional
‘groups _that a reasonable level of treatment was not being provided.
The suit aims at provision of minimally humane and’decent care and
‘treatment, not optimal care and treatment. C B

For example, in Wyatt v. Aderholt, the district court ordered in-
stitutionwide relief. The district court held that there were three
fundamental conditions which were constitutionally necessary for
-adequate treatment of thé involuntarily confined mentally ill' and
‘mentally retarded: First, a humane psychological and physical en-
vironment ; second, qualified staff in numbers sufficient to administer
adequate treatment ; and third, individualized treatment plans. After
reviewing memoranda submitted by the parties, by leading profes-
sional orgarizations such as the American Psychiatric Association
‘and the Amecrican Psychological Association, and by the Justice De-
partment, the court ordered adoption of specific care and treatment
standards at the Alabama hospitals in oxder to establish the requisite
constitutional floor which would protect patients. The district court’s
decision was affirmed by the- fifth circuit ‘court of appeals in all
significant particulars regarding the right to treatment and the stand-
ards implementing that right. And the State decided not to take the
case to the Supreme Court. The' fifth" circuit also reversed the only
Federal court to rule that there was not a right to treatment. And
Just after rendering a decision in the Donaldson case, the Supreme
Court refused to review that fifth circuit decision, indicating clearly
that the court is interested in letting the right to treatment develop
furtherin the lower courts, -

ExtenpiNGg RiHT TO TREATMENT

Recognizing the widely accepted medical fact that, even under the
best of circumstances, many mentally ill persons should not remain
in massive 24-hour psychiatric hospitals for any but the shortest pos-
sible period of time, patients have brought suits to extend the right to
treatment to include treatment in suitable community facilities that
are less restrictive alternatives to the large mental hospital. Such suits
attempt to avoid the dangers of warehousing, but they are -also ex-
tremely mindful of the pitfalls of dumping. Thus, such suits seek to
establish’ standards in alternative facilities so that patients who are
confined . under Government control for mental illness may move
swiftly along a continuum of facilities so as to attdin the greatest
amount of liberty and dignity consistent with their mental disability.
In short, whereas cases like Wyat sought establishment of institution-
wide standards, the new round of cases seeks to establish systemwide
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standards, as a matter of constitutional law, ih order to vindicate the
involuntarily confined mental patients’ right to liberty. .

We are currently engaged in such a suit.So that the subcommittee
may be fully informed about litigation trends, we think it may be
helpful, Mr. Chairman, if we briefly describe the lawsuit which repre-
sents that next stage in right to treatment developments. But we would
note that a'motion for summary judgment is cufrently pending in
U.S. District Court forthe District of Columbia and we would empha-
size that we appear this morning to inform the subcommittees and not
to argue the case. The proper forum for such argumentation is, of
course, the district court. We will only discuss matters. which are
already of public record. :

One stark fact provides the basis for the litigation, which is called
Dizon et al. v. Weinberger et al. By the hospital’s own estimate, liter-
ally hundreds of persons presently confined at St. Elizabeths Hospital
do not require 24-hour hospitalization but instead, as a matter of
sound medical and psychiatric practice, require care and treatment in
suitable alternative facilities such as nursing homes, foster homes,
personal care homes, and halfway houses. Approximately 1,000 of the
2,250 persons confined as inpatients at the hospital require alternative
placement in suitable facilities and no longer need to be retained at
the hospital itself. Moreover, the hospital staff estimates that nearly
400 patients, of those presently confined at ‘the hospital, will require
alternative placenmient in the next-12 months. -
' Accordingly, hundreds of patients are retained longer than is neces-
sary in St. Elizabeths Hospital, at harm to themselves and at unneces-
sary cost to the taxpayer. There are many reasons for this anomalous
state of affairs. Among the most salient reasons, in our view,.are the
following : Lack of suitable alternative facilities, lack of spacé in.those
suitable alternatives which do exist; lack of resources for alternative
facilities under current budgetary patterns, and lack of-cooperation
and coordination between the hospital and the District government.

The litigation in which we are engaged, Dizon v. Weimnberger, at-
tempts to remedy this situation. The case is a class action brought by
patients confined under the control of the United States and the Dis-
trict of Columbia government pursuant to the 1964 Hospitalization
of the Mentally I11 Act, the District’s civil commitment statute. De-
fendants in-the action are officials of both the District and Federal
Governments responsible for implementation -of the 1964 act and for
the administration of mental health care in:the District 6f Columbia.

- - SUrFICIENT AND ADEQUATE TrREATMENT FACILTIIES, -

The suit seeks to compel the defendants to provide the patient plaint-
iffs with suitable care and treatment, under the least restrictive condi-
tions consistent with the purpose of the 1964 act. Specifically, the action
seeks to compel defendants to create, establish, or' maintain sufficient
and adequate treatment settings or facilities which are less restrictive
alternatives to St. Elizabeths Hos ital, as it is. presently constituted,
and promptly to place and treat t%e plaintiffs in such.settings or fa-

cilities in order to provide the caré and treatnient which we maintain
is ci;le to the plaintiffs as.a matter of both statutory ‘and constitutional
I‘lg t. . : A . ' - - e o, e V - I‘.'."
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Recognizing that the transformation to a meaningful, phased system
cannot occur overnight and wishing to avoid the twin evils described
above, the immediate relief sought by the suit is to compel the defend-
ants to plan for the swift development of such a _phased system. We
seek, in other words, expeditious but carefully orchestrated placement
of patients in suitable, least restrictive alternatives,

Such a plan, which we believe is an appropriate initial remedy of a
long-standing constitutional violation, would recognize that both the
legal and medical goal of care and treatment for persons confined as
patients pursuant to the 1964 act is to restore them to liberty by re-
turning them to full, productive,-and autonomous lives in the com-
munity as soon as possible and insofar as possible given their condi-
tions; it would recognize that the mentally ill must be afforded different
levels of care in different types of treatment settings as their needs
and conditions change; it would recognize that, as patients improve,
they should be moved along a continuum of phased treatment settings
in order to accomplish the goal of care and treatment while under
government control ; it would recognize that the prompt placement of
hospital in-patients in suitable alternative facilities is of central im-
portance to the success of the treatment process; and it would recognize
that many hospitalized patients, including the elderly, have potential
that will not be realized without a decent system of care.

Such a plan would be further premised on an awareness that con-
finement of most persons in a largé psychiatric hospital for other than
a short time during acute periods of illness imposes its own debilitating
harins. As a hospital policy statement observes:

‘For many patients whose condition has improved with hospital treatment, the
opportunity for community placement and followup-care is a further important
step in rehabilitation. The alternative of continued institutionalization, . . .
ultimately imposes its own burden of added debility.

And the statement goes on to note that the “avoidance of this unde-
sirable alternative” requires alternative placements that are “suitable
in both quality and quantity to receive patients whose condition no
longer requires full-time, in-patient hospital care.” The statement
further observes that “protracted institutionalization (in the hospital
is) an alternative which has been shown to beget further debility and
lessening of individual dignity.” The added debility and lessening of
dignity attendant on over-long hospitalization has been widely recog-
nized for years: By the Joint Commission on Mental Tilness and Health
etablished by Congress in the midfifties; in the 1961 and 1963 hearings
before the Senate Judiciary Subcommittee on Constitutional Rights
that led to the passage of the 1964 Hospitalization of the Mentally Til
Act; and in the professional medical and social science literature.

Finally, such a plan would build on the perception that many exist-
ing alternatives to 24-hour hospitalization are alternatives in name
only. We need hardly remind the subcommittees of the substandard—
some might say subhuman—care in many nursing homes, or worse,
welfare hotels. :

If we may, Mr. Chairman, we would like to turn now to some of the
questions that have arisen from lawsuits seeking to establish the right
of involuntarily confined patients to care and treatment in suitable
residential facilities that are less restrictive alternatives to the 24-hour
mental hospital. 4
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THE PrOBLEM OF THE “VOLUNTARY” PATIENT

. Donaldson’s constitutional right to liberty and Déwon’s constitu-
tional right to treatment in the least restrictive alternative setting are
pegged on the fact that those patients have been involuntarily com-
mitted. A majority of patients in mental hospitals are not there by
virtue of civil commitment, however, but are technically “voluntary”
or “nonprotesting” admissions. As the mental health system is pushed
by professionals and civil libertarians alike to become an almost totally
voluntary one, a genuine dilemma arises if in that process, patients
lose valuable legal and constitutional rights to treatment. This is es-
pecially true because of the wide consensus in the mental health field
that once in a residential facility, the differences between volunteer and
involuntary patients disappear. Most State codes, for instance, allow a
voluntary patient to be detained for several days so that the hospital
staff can file an emergency commitment petition. More important, if
aged patients try to leave the hospital or nursing home they often have
nowhere to go.

One answer, of course, is to rely on statutory rights of adequate
care and treatment which apply to voluntary and ivoluntary patients
alike. Such statutory provisions should be written and interpreted to
cover rights to adequate care and treatment in community facilities
as well as traditional mental hospitals. Statutory rights can, however,
be repealed or modified. One court has found an eighth amendment
right to “protection from harm” for all persons in State custody,
voluntary or involuntary, which embraces not merely a humane and
safe living environment, but also the medical and social services that
are necessary to protect the individual from deteriorating while he
or she is in State custody. Finally, an interesting analogy has sprung
up at the other end of the age spectrum—for juvenile patients. Until
recently, they were generally assumed to be voluntary—“volunteered”
by their parents or guardians.

Now the courts have ruled more realistically that they are very
often, in truth, inveluntary patients who don’t want to be in the
hospital, and accordingly entitled to due process protections at com-
mitment. If fictional consent can be pierced at the beginning of the
process.for the young, the same judicial realism should pervade the
latter stages of hospitalization to assure adequate treatment for the
homeless aged. Whichever legal strategem is used, courts should be
urged to acknowledge that mentally distressed persons unable to
survive in the community on an outpatient care basis and so driven
by their mental or emotional condition to seek treatment are not volun-

- tary patients in any meaningful way, and so are entitled to the same:

constitutional and statutory rights to adequate treatment as involun-
tarily committed patients. For if we do not insist on equal treatment
of the two patient categories, we will court large-scale manipulations

- and mislabeling of patients or “volunteers” so as to diminish their
g ol p

legal rights, as well as cause a possible misconcentration of resources
into programs and facilities for involuntary patients alone. This, in

- turn, would encourage a new form of “dumping,” for example, exiling

of voluntary patients out of the hospital and onto the streets with

- no_transitional community alternatives,

I now turn to Ms. Wald.
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STATEMENT . OF PATRICIA WALD, LITIGATION DIRECTOR,
‘MENTAL HEALTH LAW PROJECT, WASHINGTON, D.C.

‘Ms. Warp. Mr. Chairman, subcommittee members, I would like to
touch briefly on some of the legal, conceptual and practical problems
which we have encountered in trying to place our patients out in
suitable community alternatives.

The first is the problem of the voluntary patient. Now, both the
Donaldson case and the litigation that Mr. Heineman referred to
pegged constitutional rights on the fact that there is an involuntary
commitment. Nonetheless, the majority of mental patients are not
involuntary patients, involuntarily confined.

. There are so-called volunteer or nonprotesting admissions, and the
question then becomes: Do they have a lesser brand of constitutional
or legal rights than those that were involuntarily confined?

We would hope that in the future, both courts and legislature
would see to it that the rights of these so-called volunteer patients
are just as broad as the rights of the involuntarily confined patients
to both treatiment, and less restrictive alternatives.

We think this makes sense, because most professionals in the mental
health field, and our own experience as well, validates the fact, that
once you are in a 24-hour mental hospital, the difference between
voluntary and involuntary patients disappears rapidly. '

VorLunTary Apmission—No OteerR Prace To Go

Every State code we know allows a voluntary patient to be re-.
tained up-to several days in order so that the staff can decide if-it
wants to file a petition for commitment; moreover, the studies show
that a large portion of voluntary patients do not know what they
sign, do not know the content of what they have signed, but most
important for the aged population, many of them are there because
they have no other place to go. o P

Their relatives will not take them in, their friends will not take
them in, vet they are called a voluntary admission. The answer to
their legal dilemma must comé from both the legislative branch and
the court. , <L

We would like to see the statutes themselves give rights to adequate
treatment, and especially -adequate treatment in the community- to
voluriteer as well as involuntary confined patients. o

The District of Columbia does have a statutory right to treatment
provision which includes’ both volihtary and involuntary patients..

There are also some important precedents which we. look ‘upon -as
useful: One is in the Willowbrook case; this is a lawsuit on the right.
to proper conditions, in a home for the retarded, in New York, and the
judge there said that to call people involuntarily confined, when in fact.
they had no other place to go, was a misnomer, but nonetheless such
people, voluntary or involuntary, did have a right to protection from’
harm., and he then defined that protection to be broad enough to include
protection from deterioration, mental or physical, while a person is in.
State custody. R L N A LA -

Another relevant case is that of parents volunteering children into-
mental institutions. All children were formerly looked upon as-volun-
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tary patients, whether or not they wanted to be admitted into the in-
stitution, because their parents had volunteered them. L a
Of late, we have had a few cases in which courts said that is plain
unrealistic, that the interest of the parent and the child is often in
conflict, and accordingly they are given full due process rights at the
time of commitment. .
We think some of these precedents may prove to be relevant 1n
deciding whether or not the large number of voluntary patients in
mental nstitutions deserve the same kinds of constitutiona and legal
rights as involuntary ones. We think it is important, an important
point, because otherwise we may have a great deal of manipulation
and mislabeling of patients as volunteers to diminish their legal rights.

“No RicaTts To TrREATMENT”

We were told, and this occurred after Donaldson, that one of the
State mental superintendents said, “I don’t have to worry about it,
because we will tell all of the patients they can now become voluntary,
and if they become voluntary, they have no rights to treatment.”

There is also a danger of misconcentration of resources in favor of
the involuntary patient, who has constitutional rights to bolster his
claims. The result would be unjust if rights of access to treatment were
not equalized. :

The second problem I want to allude to is the relationship between
mental health and other social services. :

Again, our experience has been that if you go into a ward in a mental
hospital, many of the patients, except those that are very severely
disturbed, and especially the aged have a combination of mental and
physical symptoms, and very often the mental conditions are not the
most prominent. '

Where they are, whether they are in a mental hospital or a nursing
home, is a matter of what alternative resources are available.

Almost any disabled elderly person can satisfy the present mental
commitment criteria, which says they are committable if dangerous
to themselves if left unaided. ;

One problem in trying to design legal strategies, which will help the
aged, is to find selection criteria to decide who among the multi-
disabled elderly persons with both physical and mental problems be-
long in the mental health bracket, and also when they should leave it.

MEeNTAL HEALTH SOCIAL SERVICES:

The definition of treatment according to most mental professionals
is teaching the person to cope with lifé, teaching him to obtain the
social survival skills, how to take the bus, how to bathe and feed him-
‘self, how to manage his money; these have become just as important
a component of treatment, as the formal psychiatric interview, these
are however exactly the same kinds of skills, the same kinds of social
services that are needed not just by the mentally ill aged, but by
most aged. And so the problem of whether or not you have to put
people in the mental health track in order to get, needed services, while
they are so scarce, and so unfortunately to mislabel them, when per-
haps they need not have been in the mental health track at all. The
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other side of the problem is when you have a patient, such as our
patients at St. Elizabeths who do need social services—they are not
like Mr. Donaldson, they cannot make it alone in the community—
they have to have help, and they need to stay in the mental health
track longer than necessary because needed social services do not
exist outside. This points to an enormous problem that this subcom-
mittee has; that is the interface between the so-called mental health
services and the broad social services that all aged need.

We feel far fewer aged would be in the mental track system if these
other social services were up to par.

We are often asked if we can justify our priority in trying to estab-
lish constitutional and legal rights to scarce treatment for mental
patients, because indeed that may result in the misallocation of scarce
social service resources to this segment of the aged, when they all
need it.

To begin with we are lawyers concerned with the constitutional and
legal rights of client-patients, and fortunately, unlike you, we do not
have to legislate and plan in the general welfare area. But I think
‘there are better reasons, and one of those is that the aged elderly,
who are put and labeled into the mental health track, have a double
burden to bear.

They bear not only the actual physical and mental pangs of old
age, but they also bear the stigma of mental illness as well, and many
of the best community resources are closed to them.

MobeL Proerad For Ae¢ep ProrLe

Many private home operators just will not take mental patients.
Hence we think a little bit of exceptional advocacy on their part is
justified. The second justification for our prurity is that we hope some
of our lawsuits will develop and create a community-based system,
along the lines as I have said before, which will not be exclusively
medically and psychiatrically oriented, but will contain all of the
kinds of social, recreational, personal care components that will pro-
vide a model for all aged people, and not just the mentally ill.

Finally, I just want to touch on some of the very practical prob-
lems that we have personally encountered in financing, and monitor-
ing community care for individual patients, and in beginning even a
preplanning stage for the development of such a system.

The first point, and obviously a critical one, concerns some of the
funding gimmicks in the present State and local systems.

Our experts tell us, for instance, that there are people swho are
genuinely in need of some physical care who do not belong in nurs-
ing homes, and would be better off in a large number of relatively
small homes like normal settings; these people do not need special-
ized medical care, but they do need a lot of extra services, perhaps on
a regular, perhaps on an occasional basis, things such as occupational
therapy, recreational therapy, transportation to and from social and
recreational programs.

We found that the rate of suicides among mental patients is high-
est for those who spend their time alone, in isolated room and board
facilities, who do not have a very normal socialized existence, more
or less structured or planned for.




23

Now, the only place we can find money for those kinds of outside
services, training, transportation, even home health services, is in title
XXI; this is the kind of money which theoretically would provide
for ombudsmen to police the alternative care system, companion as-
sistance, all of these kinds of services. Unfortunately, the furious
scramble for title XXI means that in our experience very little is
left for this kind of service, and as a result, we feel too many people
compete for the few nursing home slots there are who do not really.
need that level of .care, if an adequate program can be found for
them in a lesser facility.

Repucrion or SSI CHeCk

One of the other gimmicks we found is, despite the Supreme Court’s
emphasis on releasing people like Mr. Donaldson who are capable
of surviving in the community with the help of willing friends and
family, we have provisions in some of our social security laws that
say that if you go to live with one of those willing relatives, your
SST check is reduced by one-third.

I realize there is some theoretical economic basis for that, but I
wonder if it is in accord with a policy which wants to put aged
people in their own homes, or with people who have genuine interest
in them. :

Some of the other problems are very familiar with the subcom-
mittee, and I will not go into them; the definition of an institution,
which we think now is too rigid—I believe in the social security laws,
it is four or more unrelated persons receiving treatment or services
beyond food or shelter—that means many bona fide community homes
cannot take care of people who are dependent on social security pay-
ments, because SSI payments cannot go to pay for institutional care.

Also, public contributions to community homes are often counted
as income for SSI income eligibility criteria, another squeeze play
for old people. .

We also found it takes so long for people to get their benefits, that
they are caught in a “Catch 22” situation.

We have seen this actually happen. Under the present social security
benefits, you can apply for, but you cannot receive, your check until
vou are out of the institution, but many people need the check to pay
for their rent, so they have a place to go when they get out of the
institution. What happens, is that they can neither get the check, nor
pay the rent; they are caught in this “Catch 22” situation. We know
of a released paraplegic who for montlis wandered from relative to
relative until the check could finally get processed. -

We have also encountered what Mr. Donaldson referred to, the
problem of the way social security representative pay provisions are
nterpreted.

These are provisions which are quite apart from any judicial find-
ings of incompetency and are determined by the social security au-
thorities, that is somebody is not able to receive and dispense their
own funds, thus many people emerging from the hospitals find that
either the proprietor of the nursing home, or the hospital, still doles
out their money, and decides how it can be spent.




24

I might -add that there are a number of legal challenges to both
the substantive and due process -aspects of the representative pay
provisions going on around the country.

ConErENT PrROGRAM NEEDED

My bottom line is that with all of the Federal moneys going into
mental health care, and the social security moneys going into the
support of people who have mental problems, that there ought to
be 2 more coherent program which insured that those moneys: are
used to bring about the kind of mental health care that we care so
much about. ’

My last point involves some of the problems in monitoring the
quality of care in the community.

Obviously; it is harder to monitor hundreds of small facilities
than one mental hospital. Heaven knows, it took us years to even
begin the monitoring process on the State mental hospital. The Dis-
trict of Columbia has 850 personal care homes of six patients or:
less. Some of the problems leading to substandard conditions are
inadequate training of home operators, misplacement of patients
who need more skilled care and services and vice versa, no standards
for foster care homes, no centralized placement service for patients
who need different kinds of facilities, there is no agreed-upon defini-
tion of who should go into different levels of care, but most impor-
tant is the lack of facilities and money to buy slots in those that exist.

The suggestions are numerous, and. we do not have any monopoly
on the right ones. Some of the ones we are looking into are central
licensing and inspection services for all facilities, so that some kinds
of community care facilities do not fall between the cracks.

Centralized placement services, which are manned by interdisci-
plinarians—both lawyers and mental health people—will assure that
the different needs of the aged, with different skilled personnel, et
cetera, are met. E

We also believe in certain legal minimums for all residential facili-
ties in the community; there should be a so-called patient’s bill of
rights, to which all facilities have to adhere, so that we do not have
people, as in:one of our cases, locked up in their room, not able to
see visitors, with communication with the outside world cut off.

‘A critical point is to make these facilities accessible and open, not
just to the public inspectors on their annual or semiannual visit. We
would like to See a mobilization of community people, whether it is the
Gray Panthers or other groups which actively go out, visit the people,
see them, keep in touch with the public officials, so that we have an
active, ongoing kind of monitoring service, and, finally, we think that
the problems.of the aged, and especially the mentally ill aged, require
a patient advocacy service, which is made up of both specially trained
lawyers and ‘zood mental health professionals, so that they can have a
ready source of expertise, for the multitude of problems that beset
them both in'mental hospitals and out of the comimunity. - - .

Now ‘Ms.. Marker is very  briefly <goinfg to translate theory into
practice in relating the very genuine problems of a.case study of one
.of ouractual clients. . . -~ .~ . = - . -

Senator Moss. Ms. Marker, we are glad to hear from you.

[
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STATEMENT OF GAIL MARKER, M.S.W., SOCIAL WORKER, MENTAL
< -HEALTH LAW PROJECT, WASHINGTON, D.C: A

Ms. Markzr. Before I begin, I would like to note that Mr. Donald-
son has described what conditions are like in many of our large State
mental hospitals. ‘ : .

I would like to take a few minutes to describe what conditions are
frequently like in what we euphemistically call “alternatives” to these
hospitals, and I would like to tell you s ecifically about what hap-
pened to. Bill Dixon,-a named pf;intiE ‘in the case of Dizon v.
Weinberger. , ' S .

Last week we went out to St. Elizabeths Hospital to read to Mr.
Dixon that part of the testimony which applied to him for his com-
ments and approval. We also informed him about the general nature of
the rest of the testimony we will be giving today. I wanted this subcom-
mittee to know that although Bill Dixon is not physically present at
these hearings, and although he is sitting out on a ward at St. Eliza-
beths Hospital, he is here in spirit, and he greatly appreciates the
concern of this committee to hear not only about his plight, but about
the thousands of patients like him.

Mr. Dixon is a 65-year-old involuntary-patient at St. Elizabeths
Hospital who is confined to a wheelchair. Like Mr. Donaldson, hé is a
gentle, intelligent, sensitive man. He has been hospitalized for 23 years.

In 1952 he was transferred to St. Elizabeths from a general hospital
because he was confused, disoriented, and depressed. '

From 1964 to 1972, he spent most of his life in foster homes in the
District of Columbia. During those 8 years he was periodically re-
turned to St. Elizabeths for treatment of problems relating to his
physical condition. .

When he was returned to the hospital in October 1972, he expressed
a strong interest in going to another foster home as soon as possible,
but was concerned that it be a good home.

“ISOLATED AND SHUNNED”

In his last placement, he had spent most of his time sitting alone in
his room. He felt isolated and shunned. He was confined to the second
floor of the home—a clearly dangerous situation, since he was in a
wheelchair. . : .

We first met Mr. Dixon about 8 years ago on a ward at St. Eliza-
beths. He had been referred to us by the Public Defender Service at
the hospital.

He told us that he desired to leave the hospital and we agreed to
represent him in these efforts. In checking his hospital records and
talking with the staff, we learned that Mr. Dixon had been repeatedly
recommended for outplacement by his doctors in a suitable foster home
which could accommodate wheelchair patients. . o

In May 1974, 3 months after the lawsuit of Dizon v. Weinberger
was filed, Mr. Dixon was placed in a room and board facility in
Washington, D.C. . . - o i

On July 5, 1975, we visited him at this facility. Ms. Susan Opdyke,
a social worker from the public defender service at the hospital, accom-
panied us. The conditions we found at this facility or which Mr.
Dixon told us about, were unconscionable.
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Mr. Dixon’s sleeping room was about halfway below ground level.
There were two exit doors in his room—both were closed. The only
windows in the room—which were located at or slightly above ground
level—were also closed and had a glass plate in front of them, making
them difficult if not impossible for Mr. Dixon to open.

They appeared to be painted shut. There was no fan or air-condi-
tioner in the room and although it was only 10 a.m., the room was
already hot and stuffy.

Mr. Dixon did not have a phone in his room, nor was there any
phone on his floor. There was no buzzer. We do not know how he
would have contacted anyone if there'were a fire or other emergency.

In fact, we tried to call Mr. Dixon at this outplacement on July'3,
1975, and were told by the operator that it was not a working number.

IrRREGULAR SERVING OF MEALS

At the time of our visit, Mr. Dixon had not been served any break-
fast, although he had been out of bed since 7 a.m. He stated that meal-
times were usually irregular and that sometimes he would get so
hungry waiting for lunch he would ask a roomer to buy him sandwich
meat and bread. :

He could remember having only one glass of milk during his whole
:sftay at the facility, which lasted 6 weeks, and virtually no fresh

ruit.

Senator Moss. What time were you there ¢ :

Ms. Marker. I arrived at quarter of 10, and I stayed until about
12 o’clock. -

When he first went to the facility, all of his meals were served to him
in his sleeping room. After he objected, he was allowed to eat in the
kitchen. )

The bathroom on Mr. Dixon’s floor, which was located near his room,
was small. He did not have ample space to maneuver his wheelchair to
. use the toilet, bathtub, or washbasin. He could not close the door for
privacy. He had so much difficulty, he said, that he was only able
to take two baths in all the time he was there.

Mr. Dixon did not have any laundry facilities available to him, nor
“iere provisions made by the home operator for regular washing of his
clothes.

For the first 2 weeks at the facility, he had to stay in dirty clothes
because he didn’t have any extras. His sheets were changed twice
during his 6-week stay. He was given one towel and one washcloth
which were never laundered while he was there.

There was no area of the facility accessible to Mr. Dixon where he
could go to leave his sleeping room other than the bathroom, the small
kitchen, or the narrow corridor. There were virtually no recreational or
diversional activities available to him even in his sleeping room in-
cluding cards, TV, magazines, and books. As Mr. Dixon told us: “I
was like a prisoner in my cell.” ) )

In short, not only did the facility-fail to provide a therapeutic
environment necessary for Mr. Dixon’s continued rehabilitation, it did
not even provide for his basic subsistence needs, including adequate
nutrition, personal hygiene, and health.
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Consequently, on the same afternoon of our visit, Ms. Opdyke con-
tacted the hospital staff, described the conditions we had found, and
strongly urged that Mr. Dixon be promptly returned to the hospital.
He was returned that evening. . :

Oxe Visrror FroyM HosprTAL

The hospital social worker who arranged the placement accom-
panied Mr. Dixon to the facility. To the best of Mr. Dixon’s recollec- -
tion, she never visited him again at the facility, despite his telling her
that he did not like the facility and that he wanted to go back to the
hospital until a better place could be found. Onl