97th Congress
1st Session COMMITTEE PRINT

Background Materials Relating to

OFFICE OF INSPECTOR
GENERAL, DEPARTMENT OF
HEALTH AND HUMAN
SERVICES

Efforts To Combat Fraud, Waste,
and Abuse

Prepared by the Staff of the

S\PECIAL COMMITTEE ON AGING

John Heir}z, Chatrman

UNITED STATES SENATE

DECEMBER 1981

This document has been printed for information purposes. It does not
offer findings or recommendations by this committee.

U.S. GOVERNMENT PRINTING OFFICE
87-14 O WASHINGTON : 1981




N

SPECIAL COMMITTEE ON AGING
JOHN HEINZ, Pennsylvania, Chairman

PETE V. DOMENICI, New Mexico LAWTON CHILES, Florida

CHARLES H. PERCY, Illinois JOHN GLENN, Ohio

NANCY LANDON KASSEBAUM, Kansas JOHN MELCHER, Montana

WILLIAM S. COHEN, Maine DAVID PRYOR, Arkansas

LARRY PRESSLER, South Dakota BILL BRADLEY, New Jersey
CHARLES E. GRASSLEY, Iowa QUENTIN N. BURDICK, North Dakota
DAVID DURENBERGER, Minnesota CHRISTOPHER J. DODD, Connecticut

JouN C. ROTHER, Staff Director and Chief Counsel
E. BenTtiEY LipscoMs, Minority Staff Director
Romin L. Kropr, Chief Clerk

(I



LETTER OF TRANSMITTAL

U.S. SENATE,
SpeciaL. COMMITTEE ON AGING,
) Washington, D.C., December 7, 1981.
Hon. Joun HEINZ,
Chairman, Senate Special Committee on Aging

Dear Mr. CHaIrRMAN: The enclosed background material pre-
pared by the staff is the product of a 6-month review of the per-
formance of the Office of Inspector General, Department of Health
and Human Services. I would like to acknowledge the dedicated
work of David Holton and Bill Halamandaris of the Senate Com-
mittee on Aging in preparing this report. Ed Mihalski provided
support and considerable assistance.

The. study focused on the activities of the Office of Inspector
General, Department of Health and Human Services, in combating
fraud, abuse, and waste in Department programs. Particular em-
ghasi§8was placed on the 12-month period from January to Decem-

er 1980.

While the staff concentrated their work on the investigative
efforts of the IG, their work also included an examination of audit
and health care systems review within the office. Particular atten-
tion was paid to the effectiveness of working relationships between
the IG and operational units within HHS, and between the IG and
units of Government, such as FBI and Justice, outside the Depart-
ment. Hundreds of records, reports, and case files were analyzed.
Extensive interviews were conducted with officials at the IG’s
Office, the Office of the Secretary, the Health Care Financing
Administration, the Department of Justice, the General Account-
ing Office, the Department of Labor, the American Law Division
an};l Division of Public Welfare of the Library of Congress, and
others.

Two additional units within the Department have fraud and
abuse control responsibilities. These include the State fraud control
units, which are under the direction of the IG’s Office, and certain
program surveillance activities by medicare fiscal intermediaries
and carriers. An examination of the activities of these units was
not possible in the time allowed.

We appreciate the cooperation of the Department of Health and
Human Services Inspector General, and the Health Care Financing
Administration, Office of Program Validation.

Sincerely,
' JoHN RoTHER, Staff Director.
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I. INTRODUCTION

During the period immediately preceding the enactment of
Public Law 94-505 establishing the Office of Inspector General in
the Department of Health, Education, and Welfare (now the De-
partment of Health and Human Services), and the implementing
regulations in 1977, committees of Congress conducted more than
70 hearings concerning fraud, abuse, waste, and the Department’s
ability to control these activities. (See appendix B for definition of
fraud, waste, and abuse.)

These hearings demonstrated that the programs under the juris-
diction of the Department, in the words of L. H. Fountain, chair-
man of the House Government Operations Committee, ‘“(P)resent
an unparalleled danger of enormous loss through fraud and pro-
gram abuse.”

Virtually every aspect of the health programs and every provider
class was implicated. Problems were found in the operation of
nursing homes, prepaid health plans, boarding homes, medicaid
clinics, clinical laboratories, home health agencies, pharmacies,
suppliers, vendors, and others.

At that time, the loss to the Government due to these fraudulent
activities was estimated at 10 percent of the total medicare and
medicaid expenses—about $3 billion.! Subsequent estimates have
placed the figure higher..

At the same time, a survey of the Department’s ability to combat
fraud and abuse disclosed serious deficiences in the Department’s
auditing and investigative procedures:

—Only 10 of the Department’s 129,000 full-time employees were

criminal investigators with Department-wide responsibility.

—Multiple audit and investigative units operated out of the De-

partment without coordination or leadership.

—Auditors and investigators reported to officials responsible for

the programs under review. '

—Instances were found where investigators were prohibited from

pursuing certain cases. ,

—There was an absence of meaningful data on the extent of the

problem and an affirmative plan for attacking the problem.

Congress created the Office of Inspector General to address these
fundamental problems of independence, duplication, inadequate re-
sources, and to provide a remedy for the rampant abuse afflicting
the programs.

Despite this mandate, most of the problems identified by Con-
gress in 1975 remain. Problems related to abuse, fraud, and waste
still plague the program. Fragmentation and duplication continue.
Resources are even more limited. The Inspector General has yet to
prove an effective remedy:

! “Fraud and Abuse Among Clinical Laboratories,” S. Rept. 94-944, June 15, 1976.
(09
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—The HHS IG ranked 9 out of 11 statutory IG’s in terms of
questioned costs per dollar expended in 1980.

—The HHS IG ranked 13 out of the 15 statutory IG’s in terms of
the number of criminal investigations opened in 1980.

—Only 5 of 41 health cases referred to the Department of Justice
in 1980 by the HHS IG resulted in convictions.

—There has been no apparent impact by the IG in effecting
program change to prevent the recurrence of abusive or fraud-
ulent practices.

—dJurisdictional disputes have emerged, hampering the effective-
ness of the Office in its criminal investigations.

—There is no indication the Office has developed an effective
comprehensive strategy for attacking the major problems
facing the program.

—The HHS IG’s Office is understaffed. One State, New York, has
as many criminal investigators as the IG does for the Nation.

BACKGROUND

By any account, the rate of growth in expendjtures for programs
under the jurisdiction of the Department of Health and Human
Services has been enormous. In the 6 years since enactment of the
legislation creating the Office of Inspector General, the rate of
growth exceeded 65 percent.

Best estimates are that the proportion of fraud, abuse, and waste
in these programs has remained constant. But the medicare and
medicaid programs, which are estimated to account for the major-
ity of the total losses due to fraud, waste, and abuse,? have in-
creased by 126 percent during the same period.

In 1980, the Department of Health and Human Services (HHS),
spent about $195 billion. Of this total, $134.4 billion was spent by
the Social Security Administration. Of the remainder, $57 billion
was spent on health care—$35 billion by medicare, $13.9 billion
IS"‘ederal share for medicaid, and $8.1 billion for the Public Health

ervice.

At the time of the creation of the Office of Inspector General,
there appeared a consensus that 10 percent of total medicare and
medicaid expenditures—about $3 billion—was being wasted or
stolen. The first annual report of the Inspector General (March 31,
1978) provided a “best estimate” that for “HEW programs involv-
ing Federal outlays in fiscal year 1977 of $136.1 billion, the inci-
dence of fraud, abuse, and waste—at a minimum ranged between
$6.3 and $7.4 billion.”’2

In recent years, there has not been an attempt to quantify the
amount of waste, abuse, and fraud in programs under the Depart-
ment’s jurisdiction. In February of 1980, former Secretary of
Health, Education, and Welfare, Patricia Harris redefined the
problem, indicating she would prefer the terms “program misuse
and management inefficiency.” (Appendix A.)

In July of 1980, the Federal Bureau of Investigation in an ap-
pearance before the Senate Finance Committee indicated the prob-
lem was “rampant and pervasive.” Spokesmen for the Department
testified the most evident finding of their investigation was “that

2 “Office of the Inspector General: Annual Report,” HEW, Mar. 31, 1978.
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corruption had permeated virtually every area of the medicare and
medicaid health care industry.”3

Congress has repeatedly found that the social security payment

system lacks adequate safeguards. Social security card fraud
schemes, payments to the dead, and fraudulent employment, wel-
fare and other benefits to unqualified beneficiaries are said to have
cost the program billions.4 :
- The Inspector General’s recent ‘“Project Baltimore” matching the
death- tapes (recorded deaths) with social security payments has
identified over 8,000 improper payments. The IG identified over
$1.5 million lost in a similar fashion in improper payments under
the black lung benefits program.s :

In order to determine the amount of money lost to the Govern-
ment through fraudulent acts, the General Accounting Office ana-
lyzed over 77,000 cases of fraud and other illegal activities reported
by various Federal agencies between 1976 and 1979. Their May 7,
1981 report concluded the Government had lost at least $150 mil-
lion through these activities and that something less than 30 per-
cent had been recovered.®

In 1975, the Department had 129,000 full-time employees. Ten of
these were full-time criminal investigators with Department-wide
responsibilities. Other units were identified by the Department as
having significant responsibility for the prevention, detection and/
or investigation of fraud and program abuse; but the House Gov-
ernment Affairs Committee considered the list incomplete and im-
precise, since there was evidence of confusion in the manner in
which the units were selected and classified.”

According to the March 23, 1981 survey of resources, appendix B,
some 43 components within HHS share with the Inspector General
the responsibility of promoting efficiency and combating fraud and
abuse in the Department. In addition, the Federal Bureau of Inves-
tigation has indicated an intent to target significant resources in
this area.

Resources in the Department dedicated to these activities totaled
11,321 staff years at a cost of approximately $427.5 million. OIG
resources accounted for 977 staff positions and $43.3 million of that
total. ,

3 “Medicare and Medicaid Fraud,” Senate Committee on Finance, S. Rept. No. 96-92, July 22,
1980.

4360 Million Error: Pensions to 8,000 Dead People,” New York Times, Sept. 30, 1981.

5 “Draft Inspector General’s Audit of Black Lung Benefits,” HHS Fact Sheet, no date.

6 “Fraud in Government Programs: How Extensive Is It? How Can It Be Controlled?”” General
Accounting Office Report AFMD-81-73, Sept. 30, 1981.

7 “Tenth Report—Department of Health, Education, and Welfare (Prevention and Detection of
Fraud and Program Abuse),” House Committee on Government Operations, H. Rept. No. 94-786,
Jan. 26, 1976.



II. CONGRESSIONAL HEARINGS AND FINDINGS LEADING TO
THE ESTABLISHMENT OF THE OFFICE OF INSPECTOR GEN-
ERAL

The creation of the Office of Inspector General, HEW, was the
culmination of intensive investigative and oversight activities. Six
congressional committees ‘were finitely involved: The Senate Spe-
cial Committee on Aging, the Senate Committee on Finance, the
Senate Government Operations Committee, the Senate Permanent
Subcommittee on Investigations, the House Government Oper-
ations Committee, and the Oversight Subcommittee of the House
Interstate and Foreign Commerce Committee.

Table 1 details these activities.

4



TABLE 1 DISTRIBUTION

SCoA = Senate Committee on Aging
S8GA = Senate Government Affairs

SF = Senate Finance

4

HCoA =

OF CONGRESSIONAL HEARINGS AND REPORTS BY YEAR

1968-1981

House Committee on Aging

HGO = House Government Operations
HGm = House Commerce
HWM = House Ways and Means

Subject 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 11978 1979 1980 1981
General Medi- .
care & Medicaid| SCoA 1 SCoA 3 |SCoA 3 SCoA 2 SGA 1 SF 1
fraud and waste HGO 2 [SGA 1 |HCm 1 [HCoA 1 HCoA 1
HCm 2 HWM 3 | HWM 1
HGO .1
Medicare/Medi-
caid adminis- SF 2 SF 11 SF 8 HCm 4 HCm 2
trative & reim- SGA 1 SF 1
bursement refrm
;roial Security SF 8 | HWM 1 SF 3 SF 1
1 improvements HWM 1 .
i i
! HGO 3 |HGO 7 !SGA 3
Establishment
of 01G
State fraud
units, anti- SF 2 HCm 3 |SCoA 1
fraud HCm 1 HWM 2
—_
'HMO0's (prepaid | SGA 2 SGa 2 SF 1
~lhealth plans) HCm 1
0.1
' GA 3 HCoA 1 SCoA 1 SGA 2
Home health : SCoA 1 HWM 1 SF 1
care HCm 1
Hospitals HCm & HCm 1
(Surgery)
;
Lab fraud ' BCoA 2 | HCm 4
SCoA 3] SCoA 4 | ISCoA 2 SCoA 6 BCoA 2 HCm 2 {SGA 4 | HCoA 1
LTC/ Nursing ‘ HCoA 1 FGA 4
homes s fiom 1




SENATE AGING COMMITTEE HEARINGS

The Senate Aging Committee conducted more than 30 oversight
hearings focusing on problems in the medicare and medicaid pro-
grams between 1965 and the publication of regulations establishing
the IG Office in 1977. Testimony before the Senate Special Commit-
tee on Aging in 1968 cited instances of substandard care and exhor-
bitant profits for certain physicians and other suppliers. Subse-
quent oversight hearings by this committee provided a growing
body of evidence of problems in the nursing home industry. The
committee’s examination of the trends in long-term care showed
cases of facilities failing to meet quality and safety standards,
patient care abuse, and fraudulent payments. The committee’s
review culminated in a series of reports issued in 1974 and 1975.

In September of 1975, the committee reviewed the excesses of
factoring firms and the problems associated with hospitals catering
to welfare patients. In October of the same year, hearings were
held dealing with fraudulent and false billing practices of some
home health agencies in the medicaid program. In December, the
committee found widespread patient abuse and mismangement of
public funds in the Nation’s largest nursing home.

In February of 1976, the committee released -a report on clinical
laboratories, concluding that $1 out of every $5 spent on laboratory
services under the medicaid program had been ripped off.

In August 1976, the committee completed an intensive review of
shared health facilities (medicaid mills). Among the abuses found
were unnecessary testing, kiting, blatant overutilization, ping-pong-
inlgl, factoring, percentage contracts, and various forms of false
billing.

Investigators found kickback arrangements to be a way of life.
Pharmacists were required to pay kickbacks to physicians and
nursing home operators. Purveyors of meat, linen and laundry
services, produce, groceries, medical supplies, and cleaning services
were found to be similarly involved.

In 1977, the committee focused for the second time on the grow-
ing tendency to dump patients from State mental hospitals into
boarding homes and the related problems of abuse and theft of
supplemental security income funds.

SENATE Finance CoMMITTEE HEARINGS

The first Senate Finance Committee hearing in 1969 examined a
range of fraudulent and abusive practices. The hearings were held
in response to preliminary HEW audit and committee staff find-
ings of widespread abuse by recipients and providers of medicaid
services coupled with a lack of effective control mechanisms both
at the Federal and State levels. Actions cited included “gang visits”
by physicians to nursing home patients, provision of unnecessary
services, fragmentation in billing, conflict of interest situations,
supplier kickback arrangements, and establishment of multiple
bank account numbers making it difficult to trace Federal pay-
ments. The Finance Committee hearings provided additional docu-
mentation of these and related practices such as billing for services
not rendered, and billing by supervisory physicians in teaching
hospitals for services actually performed by residents and interns
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without the involvement of these attending physicians. Some of
these findings were restated in the Finance Committee staff report,
issued on February 9, 1970. The report also contained recommenda-
tions for the establishment of a fraud and abuse unit in HEW and
similar State entities. Later that month, the committee began hear-
ings on the staff report findings. While these hearings focused on a
variety of program issues, both the incidence of fraudulent actions
and HEW efforts to improve administration in this area were
noted. Further testimony on fraudulent activities was cited by
witnesses during the committee’s hearings on the “Social Security
Amendments of 1970.”

Between 1970 and 1976, the Senate Finance Committee held
more than 30 hearings dealing with medicare and mediciad reim-
bursement reform, social security program improvement, and State
fraud control units. Most of these hearings were held to consider
legislative reforms which strengthened antifraud and abuse efforts.

SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS HEARINGS

Beginning in 1976, the Permanent Subcommittee on Investiga-
tions detailed extensive abuse involving residential treatment cen-
ters, substandard hospitals, welfare administrators, prepaid health
centers, and more than $2 billion lost in guaranteed student loans.
Senator Nunn, chairman of the subcommittee, concluded, “No
agency needs a system of fraud and abuse detection more than the
Department of Health, Education, and Welfare. Once HEW writes
a check, there is little ability on the Government’s part to deter-
mine if the money is spent properly.”8

Hearings By House COMMITTEES

Considerable evidence concerning fraudulent practices and the
Department’s ability to control these activities was presented to
House committees.

In 1975, the Government Operations Committee, chaired by L. H.
Fountain, found “extremely serious deficiencies” in the Depart-
ment of Health, Education, and Welfare’s auditing and investigat-
ing procedures.

Among the deficiencies cited were:

—DMultiple audit or investigative units within a single agency,
organized in a fragmented fashion and without effective cen-
tral leadership.

—Auditors and investigators reporting to officials who were re-
sponsible for the programs under review or were devoting only
a fraction of their time to audit and investigative responsibil-
ities.

—Lack of affirmative programs to look for possible fraud or
abuse.

—Instances in which investigators had been kept from looking
into suspected irregularities, or ordered to discontinue ongoing
investigations.

—Potential fraud situations that had not been sent to the De-
partment of Justice for prosecution; and

8 Congressional Record, July 20, 1976, p. 22723.



—Serious shortages of audit and investigative personnel.®

Specific to the Department of Health, Education, and Welfare,
the Fountain committee found: -

1. HEW’s operations present an unparalleled danger of enormous
loss through fraud and program abuse.

2. HEW officials responsible for prevention and detection of
fraud and abuse have little reliable information concerning the
extent of losses from such activities.

3. “HEW units charged with responsibility for prevention and
detection of fraud and program abuse are not organized in a coher-
ent pattern designed to meet the overall needs of the Department.”
Fraud and abuse units were found to be scattered throughout HEW
in a “haphazard, fragmented and often confusing pattern.”

4. Personnel of most HEW fraud and abuse units lack independ-
ence and are subject to potential conflicts of interest because they
report to officials who are directly responsible for managing the
programs the unit is investigating.

5. Resources devoted by HEW to prevention and detection of
fraud and program abuse are ridiculously inadequate.

6. HEW, at least in part because of its fragmented organizational
structures, failed to make effective use of the resources it has.

7. Serious deficiencies existed in the procedures used by HEW for
the prevention and detection of fraud and program abuse.

8. Instances were found where it took as long as 5 years or more
for HEW to take corrective action after deficiencies in its regula-
tions became known.1?

In March 1977, the Senate Aging Committee and the House
Ways and Means Committee held hearings to examine alleged
fraudulent medicare and medicaid billing practices by a home
health agency in California. Evidence was presented concerning
falsification of expense records, use of program funds for operation
of unrelated businesses, and improper financial arrangements
among organizations. The hearing also examined deficiencies in
State and county administration of the homemaker/chore services
program.

Also in March 1977, the Subcommittee on Oversight and Investi-
gations of the House Interstate and Foreign Commerce Committee
held hearings to consider allegations of various nursing home
abuses, particularly in Texas and New York. Evidence was present-
ed pertaining to deficient care, pharmaceutical kickback arrange-
ments, and vendor kickback schemes. The subcommittee also
issued a report on its survey of over 4,000 registered pharmacists;
this survey disclosed that approximately 18 percent of those re-
sponding indicated knowledge or suspicion of kickback activities
between pharmacists and long-term care facilities.

Later that year, the committee’s Subcommittee on Health and
the Environment received information on the Department’s exami-
nation of payments on behalf of ineligible medicaid recipients.
Approximately two-thirds of the errors were attributable to State
agency actions while one-third were attributable to client errors.
Total medicaid expenditures for ineligible persons were estimated
at $1.2 billion in fiscal year 1977. :

2 “Shaping the Inspector General Law,” Government Accountants Journal, vol. 28, spring
1979.
1o Reference cited in footnote 7.



I11. SUMMARY OF LEGISLATION CONCERNING FRAUD,
WASTE, AND ABUSE

LEGISLATIVE HISTORY-OVERVIEW

In response to the problems which has been identified in the
medicare and medicaid programs, both the House Ways and Means
Committee and the Senate Finance Committee included provisions
in their versions of the “Social Security Amendments of 1970”
designed to curtail fraudulent activities. While the 91st Congress
ended before the legislation could be enacted, the provisions were
again considered as part of the “Social Security Amendment of
1972.” The final legislation, Public Law 92-603 contained amend-
ments which provided sanctions for program violations and
strengthened program administration.

The Senate-passed versions of both the 1970 and 1972 bills con-
tained an amendment which provided for the establishment of an
Office of Inspector General for Health Administration within
HEW. This unit would have had responsibility for continuing
review of medicare and medicaid in terms of effectiveness of pro-
gram operations and compliance with congressional intent. This
amendment was not approved by the conferees.

In response to the 1975 findings of the House Government Oper-
ations Committee, hearings were held on proposals (H.R. 15390) to
establish an Office of the Inspector General as an independent
" entity within HEW. The committee reported H.R. 15390 on Septem-
ber 14, 1976.

The Senate Committee on Government Operations reported a
comparable bill, H.R. 11347, on September 28, 1976. The only sig-
nificant difference between the bills was that title IT of the Senate
measure incorporated an additional provision directing the Inspec-
tor General to establish a separate staff to handle investigations
involving the medicaid, medicare, and maternal and child health
programs. This measure was approved by the full Senate on Sep-
tember 28, 1976, and by the House on September 29, 1976; it was
signed into law as Public Law 94-505 on October 15, 1976.

Legislation to strengthen penalties against program violators and
expand disclosure requirements was initially considered by the
Congress during 1976. The Senate approved a measure (H.R. 12961)
on September 20, 1976, which contained several amendments de-
signed to stem fraudulent practices. On the House side, hearings
were conducted by the Interstate and Foreign Commerce Commit-
tee on September 22, 1976, on a number of related measures. On
October 1, 1976, a modified proposal (H.R. 15810) was introduced
for discussion purposes. Because of the lateness in the session,
necessary congressional action could not be completed.

Consideration of antifraud and abuse legislation began early in
the 95th Congress. H.R. 3 was introduced jointly by Congressmen
Rostenkowski and Rogers on January 4, 1977, while a similar

C)]
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measure, S. 143, was introduced by Senator Talmadge, together
with 32 cosponsors on January 11, 1977.

Because this legislation affected both the medicare and medicaid
programs, H.R. 3 was referred jointly to the Ways and Means and
Interstate and Foreign Commerce Committées in the House. On
March 3 and 7, 1977, the Health Subcommittees of these two com-
mittees held joint hearings on the bill. Witnesses focused on the
need to strengthen program penalties, expand disclosure require-
ments, and improve State antifraud efforts; they provided specific
comments and/or recommendations concerning proposed statutory
changes. Major points presented during the hearings were summa-
rized in a Ways and Means staff document issued on March .28,
1977. The Ways and Means Committee reported the bill on June 7,
19717, and the Interstate and Foreign Commerce Committee report-
ed the measure on July 12, 1977. It was the intent of the two House
committees considering the legislation to recommend very similar
committee amendments when reporting the bill to the House. The
Commerce Committee version included a few medicaid amend-
ments not included in the Ways and Means version because the
latter had already concluded consideration of the measure. More
importantly, the two bills contained substantially different sections
relating to the confidentiality of patient medical records which
fostered considerable debate. The final version which passed the
House on September 23, 1977, did not contain a confidentiality

provision.

- The Senate Finance. Committee began consideration of S. 143 on
August 3, 1977, and reported the measure on September 26, 1977.
The Senate passed the measure, which was similar to the House-
passed bill, on September 30, 1977.

Conferees for both Houses met on October 5, 1977, and resolved
the differences between the House and Senate passed bills. The
conference report was issued on October 11, 1977, and approved by
both Houses on October 13, 1977.

Since the enactment of Public Law 95-142, the Congress has
approved several provisions designed to clarify existing require-
ments and further strengthen antifraud and abuse activities.
Public Law 96-272 the “Adoption Assistance and Child Welfare Act
of 1980” included a provision, added as an amendment by Senator
Schweiker during the floor debate, which pertained to the ex-
change of information on terminated providers. ,

Public Law 96-499, the “Omnibus Reconciliation Act of 1980”
included five pertinent provisions: (1) An extension of the funding
for State medicaid fraud and abuse control units; (2) a technical
provision relating to the reporting of financial interest; (3) expan-
sion of the exclusion of health professionals convicted of medicare
and medicaid crimes to include certain groups of persons such as
" operators or administrators of health care facilities; (4) clarification
of criminal penalties for certain medicare and medicaid related
crimes; and (5) amendments designed to improve administration of
the medicare home health benefit provision. The first three of
these provisions were included in both the House Commerce and
Ways and Means Committees’ versions of H.R. 4000; the fourth
provision was included in the Commerce Committee’s version of
H.R. 4000 and the fifth provision was included in the Ways and
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Means and Commerce Committees’ versions of H.R. 3990. All five
were subsequently incorporated in the House-passed reconciliation
measure. The Senate-passed reconciliation measure did not include
these provisions, though H.R. 934, as reported by the Senate Fi-
nance Committee, had contained a provision extending funding for
medicaid fraud control units.

Public Law 97-35, the “Omnibus Budget Reconciliation Act of
1981,” authorized the Secretary to impose civil money penalties in
the case of medicare and medicaid fraud. This provision (included
in different versions in both the House and Senate passed bills) was
adopted because the Government previously had no recourse,
except for the collection of overpayments, in instances where fraud
cases had not been brought to trial.

LEGIsLATION .

The following is an outline of the major antifraud and antiabuse
provisions which have been enacted into law.

PUBLIC LAW 92-603, THE ‘“‘SOCIAL SECURITY AMENDMENTS OF 1972"

Public Law 92-603 included several provisions which established
penalties for program violations:

(A) Penalties of up to 1 year’s imprisonment, $10,000 fine, or
both were established for persons convicted of soliciting, offer-
ing, or accepting bribes or kickbacks; concealing events con-
cerning a person’s rights to benefits with the intent to defraud;
and converting benefit payments to improper use.

(B) False reporting of a material fact as to conditions or
operations of a health facility, or both, was defined as a misde-
meanor and was subject to up to 6 months’ imprisonment, a
fine of $2,000, or both.

(C) The Secretary was authorized to suspend or terminate
medicare payments to a provider found to have abused the
program. Further, Federal participation was barred for medic-
aid payments which might subsequently be made to such a
provider.

The legislation also barred so called “factoring” arrangements by
prohibiting program payments to anyone other than the physician
or other person who provided the service, unless such person was
- required as a condition of his employment to turn his fees over to
his employer.

Public Law 92-603 also included several provisions designed to
improve program administration. These amendments authorized
increased matching funds for installation and operation of claims
processing and information retrieval systems under medicaid, pro-
vided for the establishment of Professional Standards Review Orga-
nizations (PSRO’s), and conformed standards for skilled nursing
facilities participating in both medicare and medicaid.

PUBLIC LAW 94-505, ESTABLISHMENT OF THE OFFICE OF INSPECTOR
GENERAL

Public Law 94-505 was intended to correct the problems identi-
fied by the Congress in the prevention and.detection of fraudulent
and abusive activities in programs administered by HEW. The

87-144 0 - 81 - ;
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legislation provided for the establishment of an independent Office
of Inspector General (IG) for HEW. The IG and his Deputy are
appointed by the President with the advice and consent of the
Senate. The law specifies that these individuals shall be selected
solely on the basis of integrity and demonstrated ability and with-
out regard to political affiliation. The IG and Deputy IG may be
removed by the President who is required to communicate the
reasons for such removal to both Houses of Congress. Though not
technically civil service employees, the IG and his Deputy are
subject to restrictions against partisan political activity applicable
to such individuals. The law required the IG to appoint an Assist-
ant IG for Auditing, an Assistant IG for Investigations, and pro-
vided for the consolidation and appropriate transfer of existing
audit and investigative functions.

Public Law 94-505 charged the IG with the following duties and
responsibilities:

(A) Supervision, coordination, and provision of policy direc-
tion for HEW auditing and investigative activities.

(B) Recommending policies for and conducting, supervising,
or coordinating other HEW activities in order to promote econ-
omy and efficiency, and to prevent and detect fraud and abuse.

(C) Recommending policies for and conducting, supervising,
or coordinating relationships between the Department and
other Federal agencies, State and local governmental agencies,
and nongovernmental entities with respect to promoting econo-
my and efficiency in Department programs, preventing and
detecting fraud and abuse in such programs, and identifying
and prosecuting participants in such fraud and abuse.

(D) Keeping the Secretary and Congress fully and currently
informed, by means of required reports and otherwise, of fraud
and other serious problems, abuses, and deficiencies relating to
Department programs; recommending corrective action; and
reporting on the progress made in implementing such correc-
tive action.

(E) In carrying out his responsibilities, the IG is to insure
effective coordination with and avoid duplication of the activi-
ties of the Comptroller General. -

(F) In view of the high incidence of fraud and abuse which
had been observed in medicaid and medicare, the legislation
required the IG to “establish within his office an appropriate
and adequate staff with specific responsibility for devoting
their full time and attention to antifraud and antiabuse activi-
ties relating to the medicaid, medicare, renal disease, and ma-
garnal and child health programs. Such staff shall report to the

eputy.”’

(G) Public Law 94-505 required the IG to submit annual
reports on the activities of the Office and quarterly reports
covering problems and abuses for which the Office has made
corrective action recommendations, but which in the IG’s view,
adequate progress has not been made. The law also required
the immediate submission of reports concerning flagrant prob-
lems or abuses. The IG is authorized to make additional inves-
tigations and reports he deems necessary and to provide docu-
ments or information requested by the Congress or appropriate
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congressional committees. All reports and information must be
submitted to the Secretary and the Congress, or appropriate
congressional committees, without further clearance or approv-
al. The IG, insofar as is feasible, is to provide the Secretary
with copies of annual and quarterly reports sufficiently in
advance of their due date to Congress to give reasonable oppor-
tunity for his comments to be appended thereto.

To assist him in carrying out his responsibilities under the act,
the law authorized the IG to: (1) Have access to all records, reports,
audits, reviews, documents, papers, recommendations, or other ma-
terial available to the Department relating to programs and oper-
ations for which he has responsibility; (2) request any necessary
information or assistance from any Federal, State, or local govern-
mental agency or unit; (3) subpena necessary information, docu-
ments, reports, answers, records, accounts, papers, and other docu-
mentary evidence (the subpena to be enforceable by order of the
appropriate U.S. district court in case of contumacy or refusal to
obey); (4) have direct and prompt access to the Secretary where
necessary; (5) inform the Congress when a budget request for the
Office has been reduced prior to submission to Congress to an
extent deemed seriously detrimental; (6) select, appoint, and
employ necessary staff; and (7) enter, to the extent provided for in
appropriations acts, contracts and other arrangements for audits,
studies, analyses, and other services with public agencies and pri-
vate persons. Federal agencies are required to furnish information
or assistance requested by the IG, insofar as is practicable and not
in contravention of any existing statutory restriction or applicable
regulations.

PUBLIC LAW 95-142, ‘“MEDICARE-MEDICAID ANTI-FRAUD AND ABUSE
AMENDMENTS"’

. Public Law 95-142 included provisions designed to strengthen
sanctions for program violations, expand information disclosure
requirements, strengthen State fraud and abuse control activities,
and otherwise strengthen program administration. '

Penalty provisions

The law contained the following amendments and additions to
the existing program penalty provisions:

(A) Most fraudulent acts (such as submission of false claims;
solicitation, offering, or acceptance of kickbacks or bribes; and
making of false statements) were redefined as felonies with
penalties increased to a maximum $25,000 fine, up to 5 years’
imprisonment, or both: Further, the types of financial arrange-
ments and conduct to be classified as illegal were clarified. The
penalty provisions were upgraded because the existing sanc-
tions had not proved adequate deterrents against illegal prac-
tices by some individuals, and appeared inconsistent with exist-
ing Federal code sanctions which made similar actions punish-
able as felonies. Further, U.S. attorneys’ offices indicated that
the penalty statutes required clarification. The misdemeanor
penalty provisions applicable to medicare beneficiaries or med-
icaid recipients convicted of defrauding the program were re-
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tained; however, States were authorized to suspend, for a
period not to exceed 1 year, the eligibility of medicaid recipi-
ents convicted of program fraud.

(B) The bill defined as a felony, instances where contribu-
tions are required as a condition of entry or continued stay at
a hospital, skilled nursing facility, or intermediate care facili-
ty, for patients whose care is financed in whole or part by
medicaid. This provision was adopted as a House floor-amend-
ment in response to a General Accounting Office (GAO) report
which stated that many nursing homes had exerted various
forms of pressure on families of patients to obtain contribu-
tions.

(C) The law specified that a physician would be guilty of a
misdemeanor if he knowingly, willfully, and repeatedly violat-
ed his agreement not to charge a medicare patient more than
the coinsurance and any deductible amount when he agrees to
accept assignment of the patient’s right to receive payment.
The penalty for conviction would be a maximum $2,000 fine,
up to 6 months’ imprisonment, or both.

(D) The legislation required the Secretary to suspend from
participation in medicare, for such period as he deems appro-
priate, a physician or other individual practitioner who has
been convicted of a criminal offense related to his involvement
in either medicare or medicaid. The Secretary is required to
notify each medicaid agency of the suspension action and each
-such agency is required to suspend the individual from partici-
pation in medicaid for a period at least equal to the suspension
period under medicare. The Secretary is also required to notify
the appropriate State licensing authorities requesting that ap-
propriate investigations be made and sanctions invoked in ac-
cordance with State law and policy. In his notification of the
State authorities, the Secretary shall request that he and the
Inspector General be kept informed of any actions taken. The
Congress included these suspension provisions in response to
the concern that some program violators were able to continue
their program participation, often without interruption. The
bill permits the Secretary, on the request of a State, to waive a
practitioner’s suspension under the State’s medicaid program if
he determines that imposition of a suspension would leave the
residents of a health manpower shortage area underserved.

(E) All institutional providers of services and other agencies,
institutions, and organizations are required to fulfill certain
disclosure requirements as a condition of participation, certifi-
cation, or recertification under medicare and medicaid. Such
entities must disclose to the Department or to the appropriate
State agency the name of any person who has been convicted
of a criminal offense against the programs if he either: (1) Has
a direct or indirect ownership or control interest of at least 5
percent in the entity; or (2) is an officer, director, agent, or
managing employee. When an application contains the name
of any such previously convicted individual, the Secretary or
State agency can refuse to enter an agreement or refuse to
contract with the entity. The Inspector General must be in-
formed of the receipt of such applications and any action taken
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on them. The Secretary or State agency may terminate any
agreement or contract if the entity failed to make the required
disclosure.

Disclosure provisions

Public Law 95-142 also contained the following additional re-
quirements pertaining to information disclosure. These provisions
were included because the Congress felt that information required
to be provided under the previous law was often insufficient to
facilitate the detection of fraudulent practices.

(A) Providers of services meeting the requirements for par-
ticipation in medicare or medicaid and other individual enti-
ties (other than individual practitioners or groups of practition-
ers) claiming reimbursement under medicaid are required to
comply with certain disclosure requirements as a condition for
program participation, certification, or recertification. In addi-
tion, medicare intermediaries and carriers and medicaid fiscal

. agents are required to disclose specified ownership information

as a condition of contract or agreement approval or renewal
under these programs. Disclosing entities must supply full and
complete information as to the identity of each person who: (1)
Has a direct or indirect ownership interest of 5 percent or
more in the entity; (2) owns (in whole or part) a 5-percent
interest in any mortgage secured by the entity; (3) is an officer
or director of the entity, if it is organized as a corporation; and
(4) is a partner in the entity, if it is organized as a partnership.
If a disclosing entity providing services under medicare or
medicaid owns 5 percent or more of a subcontractor, similar
ownership information must be disclosed about the subcontrac-
tor. To the extent feasible, information about a person’s owner-
ship disclosed by an entity must also include information with
respect to ownership interest of the person in any other entity
which is required to comply with the disclosure requirements
under the bill. »

(B) A provider entity must also comply with specific requests
addressed to it by the Secretary or appropriate State agency
for full and complete information on: (1) The ownership of any
subcontractor with whom the provider has annual business
transactions of more than $25,000, and (2) any significant busi-
ness transactions between it and any subcontractor or between
it and any wholly owned supplier.

(C) The Secretary is specifically permitted access to records
of persons or institutions providing services under medicaid in
the same manner provided to State medicaid agencies.

(D) A provider of services under the medicare program is
required to promptly notify the Secretary of its employment of
an individual who at any time during the preceding year was
employed in a managerial, accounting, auditing, or similar
capacity by a fiscal intermediary or carrier who serves that
provider.

(E) The circumstances under which the provision of data or
information would not violate the confidentiality provisions of
law was expanded to include the provision of data or informa-
tion by a PSRO, on the basis of its findings as to evidence of
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fraud or abuse, to Federal or State agencies recognized by the
Secretary as having responsibility for the identification or de-
tection of fraud and abuse activities. Such data and informa-.
tion may be provided at the request of the recognized agencies
at the discretion of the PSRO. Data made available to such
entities may not be further disclosed except when the disclo-
sure is made in the course of a legal, judicial, or administrative
proceeding.

Provisions relating to activities of Federal and State agencies

The “Medicare-Medicaid Anti-Fraud and Abuse Amendments”
contained several provisions designed to strengthen the role of
governmental entities:

(A) In order to encourage States to establish effective investiga-
tive units, the legislation provided 90 percent Federal matching in
" fiscal years 1978-80 for the costs incurred in the establishment and
operation (including the training of personnel) of State fraud con-
trol units. The increased matching was subject to a quarterly limi-
tation of the higher of $125,000 or one-quarter of 1 percent of total
medicaid expenditures in such State in the previous quarter. Public
Law 96-499 authorized an extension in increased funding for such
entities (see discussion of that legislation).

(B) To be eligible for the increased matching rate, the State
medicaid fraud control unit must be a single identifiable entity of
State government which the Secretary certifies (and annually re-
certifies) as meeting specific requirements. Such entity must be: (1)
A unit .of the office of the State attorney general or of another
department of State government which possesses statewide pros-
ecuting authority; (2) if the Constitution prohibits statewide pros-
ecuting authority, an agency with formal procedures approved by
the Secretary to assure prosecution; or (3) an entity with formal
procedures and a working relationship, satisfactory to the Secre-
tary, for coordination with the State attorney general’s office. Any
entity is required to be separate and distinct from the State medic-
aid agency. .

(C) The State fraud control unit must conduct a statewide pro-
gram for the investigation and prosecution of violations of all
applicable State laws relating to fraud in connection with the
provision of medical assistance and the activities of medicaid pro-
viders. The fraud and abuse control unit must have procedures for
reviewing complaints of the abuse and neglect of patients by health
care facilities, and, where appropriate, for acting on such com-
plaints or for referring them to other State agencies for action. The
entity is required to provide for the collection, or referral for
collection, of overpayments made to health care facilities. The
entity must be organized in a manner designed to promote efficien-
cy and economy and it must employ auditors, attorneys, investiga-
tors, and other necessary personnel. The entity is further required
to submit an application and annual report containing information -
deemed necessary by the Secretary to determine whether the
entity meets these requirements. The Secretary is required to issue
implementing regulations within 90 days of enactment.

(D) The legislation also contained the following amendments with
respect to the activities of Federal agencies:
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’

(1) The Comptroller General of the United States was given
the power to sign and issue subpenas for the purpose of any
audit, investigation, examination, analysis, review, evaluation,
or other function authorized by law with respect to any pro-
gram authorized under the Social Security Act. Subpenas could
be issued to gain access to pertinent books, records, documents,
or other information. In the case of resistance or refusal to
obey a subpena, the Comptroller General is authorized to re-
quest a court order requiring compliance. Personal medical
records in the possession of the GAQO are not subject to sub-
pena or discovery proceedings in a civil action.

(2) The annual report submitted by the Inspector General of
HEW must include a detailed description of the cases referred
by HEW to the Department of Justice, and an evaluation of
the performance of the Department of Justice in the investiga-
tion and prosecution of fraud in the medicare and medicaid
programs together with recommedations for improvement.
After the Inspector General submits his report, the Attorney
General is required to promptly report to Congress the details
of the disposition of cases referred to it by HEW. ‘

Other provisions

The legislation contained the following additional amendments
relating to fraud and abuse control: :

(A) The ban on “factoring” arrangements was modified to
preclude the use of a power of attorney as a device for reas-
signment of benefits under medicare and medicaid, other than
an _assignment to a governmental entity or establishment, or
an assignment established by or pursuant to the order of a
court of competent jurisdiction. However, the law does not
preclude the agent of a physician or other person furnishing
services from collecting any medicare or medicaid payment on
behalf of a physician, provided the compensation paid the
agency for its services is unrelated (directly or indirectly) to
the dollar amount of the billings or payments, and is not
dependent upon the actual collection of any such payments. A
major cause cited for the proliferation of factoring arrange-
ments was the often considerable delay in payment of claims
under medicaid. Therefore, the law also added a provision
requiring State medicaid plans to provide for timely claims
payment procedures.

(B) As a condition for participation in the medicare and
medicaid programs, a skilled nursing facility must establish
and maintain a system to assure the proper accounting of
personal patient funds. Such system must provide for separate
and discrete accounting for each patient with a complete ac-
counting of income and expenditures so as to preclude the
intermingling of other funds with patient funds. Public Law
95-292 extended this requirement to intermediate care facili-
ties. :

(C) The legislation required the Secretary to give priority to
requests by Professional Standards Review Organizations
(PSRO’s) to review services provided in so-called “shared
health facilities” (often referred to as medicaid mills) with the
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highest priority being assigned to requests from PSRO’s locat-
ed in areas with substantial numbers of such facilities. PSRO's
were to review services in terms of medical appropriateness
and quality; they were ‘not expected to be fraud detection agen-
cies. _

PUBLIC LAW 96-272, SOCIAL SECURITY ACT AMENDMENT

Public Law 96-272 included an amendment which expanded the
requirements pertaining to the exchange of information on termi-
nated or suspended providers. It requires the Secretary to notify
the State medicaid agency when individual practitioners or provid-
ers are suspended or terminated under medicare for making false
statements, submitting excessive bills, or furnishing services in
excess of needs (but not necessarily convicted of a criminal offense).
It also requires the State medicaid agency to promptly notify the
Secretary whenever a provider of services or an individual is termi-
nated, suspended, or otherwise sanctioned or prohibited from par-
ticipating under medicaid. This provision was intended to assure
that providers who have been earmarked for violations under
either medicare or medicaid do not receive compensation for prac-
ticing under either program in any State.

PUBLIC LAW 96-499, THE ‘‘OMNIBUS RECONCILIATION ACT OF 1980

Public Law 96-499, the “Omnibus Reconciliation Act of 1980”
included four amendments which modify or clarify provisions of
Public Law 95-142,

(A) This law authorizes Federal matching payments to the States
for the cost of establishing and operating medicaid fraud control
units at the rate of 90 percent for the initial 3-year period and 75
percent thereafter (subject to the same ceilings as under prior law).

(B) Public Law 95-142 required, as a condition of participation in
medicare and medicaid, the reporting of all financial interests of 5
percent or more in any obligations secured by an entity. Public
Law 96-499 amends this requirement to provide that an entity
must report only those individual interests in mortgages or other
obligations equal to at least $25,000, or 5 percent of its total assets.

(C) Public Law 95-142 provided that medicare and medicaid pay-
ment could be denied for goods and services furnished by a physi-
cian or other practitioner convicted of a program-related crime.
Public Law 96-499 broadens the exclusion so as to apply to other
categories of health professionals (e.g., operators or administrators
of health facilities) and extends the exclusion to title XX of the
Social Security Act (relating to social services programs). The law
also clarifies that the Secretary is authorized to bar a professional
who may have participated in only one program from participation
in both programs.

(D) Public Law 95-142 provided that the solicitation or receipt of
any remuneration in return for purchasing, leasing, or ordering
any service or supply covered under medicare or medicaid consti-
tutes a felony, punishable by a fine of up to $25,000, or 5 years
imprisonment, or both. The offer of payment of kickbacks, bribes,
or rebates for such purposes ‘is also a felony, punishable to the
same extent. Public Law 96-499 clarifies that such criminal penal-
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ties apply only in cases where such conduct is undertaken know-
ingly or willfully.

(E) Public Law 96-499 also contained several provisions relating
to improved administration of the medicare home health benefit.
The legislation specifies that a physician certifying the need for
such services may not have a significant ownership in or contrac-
tual arrangement with, the home health agency. The law also
requires the Secretary, in determining the reasonable cost of home
health services, to exclude amounts for any new subcontracts when
such subcontract exceeds 5 years' duration or where the amount of
the subcontract is based on a percentage arrangement. In the case
of existing subcontracts, reimbursement is limited to reasonable
amounts.

PUBLIC LAW 97-35, THE “OMNIBUS BUDGET RECONCILIATION ACT OF
1981”

Cases of potential medicare and medicaid fraud which are
deemed appropriate for prosecution are forwarded by the Depart-
ment of Health and Human Services (HHS) to the Department of
Justice. However, for a number of reasons, many of the cases are
not brought to trial. In such cases, the only recourse for the Gov-
ernment had been to attempt to recover the overpayments.

(A) Public Law 97-35 authorizes the Secretary of HHS to assess a
civil money penalty of up to $2,000 for fraudulent claims under
medicare and medicaid, and to impose an assessment of twice the
amount of the fraudulent claim, in lieu of damages. Whenever the
Secretary makes a final determination to impose a civil money
penalty or assessment, he may bar the person (including an organi-
zation, agency, or other entity) from participation in medicare. He
is also required to notify the medicaid State agency and may
(expect where he approves a request by the State not to take such
action) require such agency to bar the person from participation in
medicaid.

(B) The law provides that the Secretary may initiate proceedings
only as authorized by the Attorney General pursuant to procedures
agreed upon by them. The Secretary may not make any adverse
determinations until the person has been given written notice and
an opportunity for a hearing with a right to be represented by
counsel, to present witnesses, and to cross-examine. The law also
provides for judicial review on the record if a written petition is
filed within 60 days of the Secretary’s determination.

(C) In determining the amount of penalty to be imposed, the
Secretary is required to take into account: (1) The nature of the
claims and the circumstances under which they were presented; (2)
the degree of culpability, history of prior offenses, and financial
condition of the person presenting the claim; and (3) such other
matters as justice may require. :

(D) When the Secretary’s determination is final he is required to
notify the appropriate State or local medical or professional organi-
zation, Professional Standards Review Organization, and State or
local licensing agency.



IV. ORGANIZATION OF THE OFFICE OF INSPECTOR
GENERAL

Congressional intent in creating the Office of Inspector General,
HHS, was to establish an office to “conduct and supervise audits
and investigations relating to programs and operations of the De-
partment to increase their economy and efficiency and to reduce
the likelihood of fraud and abuse.” (Senate Committee on Govern-
ment Operations, Report 94-1324.)

In addition, the IG was given specific responsibility for recom-
mending corrective action concerning fraud and other serious prob-
lems, abuses, and deficiencies and for reporting to the Secretary
and the Congress on the progress made in implementing such
corrective action.

Three reporting requirements were identified—an annual report
to the Secretary and Congress on the activities of the Office, quar-
terly reports detailing recommended corrective action on which
adequate progress had not been made, and immediate reports
(within 7 days) to the Secretary and appropriate congressional
committees whenever the Office became aware of particularly seri-
ous or flagrant problems, abuses, or deficiencies.

To meet these responsibilities, the Office of IG is organized with
three essential components: the Audit Division, the Office of Inves-
tigations, and the Office of Health Care and Systems Review. The
Audit Division reflects a complete transfer of functions and person-
nel from the preexisting audit agency. The Office of Investigations
was initially staffed with the 10 investigators of the old Office of
Investigations and Security and 10 investigators from the Social
Security Administration. The Office of Health Care and System
Review had no existing counterpart.

Though the committee report indicates it was not Congress
intent to restrict the transfer of personnel to those of the audit
agen<(:iy and OIS, no additional personnel or positions were trans-
ferred.

Table 2 was prepared by the HHS IG to illustrate the staff
buildup of the IG and personnel sources through 1980.

(20)



TABLE 2.—HISTORY OF AUTHORIZED FULL-TIME EQUIVALENT POSITIONS, 1977-80

Allocation
Appropriated  Transf Total .
poropriatec. - Transters ot m%gcg%trlr‘]l:m Hcsﬂnd Investigation  Audit Total
Fiscal year 1977:
1977 @StADNSAMEN. ... e s e e e ssss st s seesas Q84 oo 74 870 944
1977 SUpPIBMENLAL..........coeeeveeeeeveeeer et eees 3 {1 R— 110 416 . +20  +74 +110
OIG BHOTMENT ..ottt ss sttt sasss st et s sa st saneen —6 440 +10 —44 ...
SSA RTANSIRT ..o ettt b 10 10 s 410 . +10
. TOMAL, 1977 ...t sa st sasss st et sansean 1,064 10 40 114 900 1,064
Fiscal year 1978: 1978 supplemental.............cooovcceeermevereereccrmninnnneens 100 e 100 e 4100 . +100 ...
TOMAL, 1978.....oceoe ettt st st st sttt s ss s st st 1,164 10 40 - 214 900 1,164
Fiscal year 1979:
1979 INCTBASE .....voeeeeee st st sraee st seese s eesensseseneeas 11— B0 oot r et +60 460
HOFA TFANSTEN ..oecvvvieeeeeeceeete e eesteseetsemssesseesensseessensemssensenssiins 20 20 e 420 i, +20
OIG AHOIMENT ...t eer e eeaeesseraesessesesasen s sensesssasesseaneessesemsssseessaeerasnmsenmsoen 15 s T || —
TOMAL, 1979ttt esesee s s snseesss e s seemee e seseseneemt s 1,244 25 40 229 950 1,244
Fiscal year 1980: :
G AHOTMENE ...ttt b st s ssssss st st sesaesennens I 2 et
TORAL, 1980......ooeeereeeeeeeee s eeereeeseeresensenesnesase et soeessessesesecess s eeseesssenssacsssesens 1,244 32 40 227 943 1,244
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A comparison of existing resources between the HHS IG and 14
other statutory IG’s indicates the HHS IG is staffed at a level of
one position per 203.5 million program dollars—nearly three times
the workload of the agency with the next highest ratio.

The comparison, also prepared by the HHS IG, is shown in table
3.

TABLE 3.—COMPARISON OF RESOURCES AMONG DEPARTMENTAL

INSPECTORS GENERAL
1980 Department Average per position
Department 1981,.1G staff outlays (i bilns) (e nlions)

Agriculure .....ooeevvveercenvrrennns 850 $24.6 $28.6
COMMErce ..ot " 186 3.8 20.4
00 O 54 2.2 40.7
Education ........cocvevevevereenne 300 13.1 437
111 R 155 6.9 419
o Y 121 5.6 46.3
Y Y 538 4 N
HHS e, 957 194.7 203.5
HUD oo 470 12.6 26.8
111 G0 226 44 19.5
11311 OO 433 297 - 68.6
NASA oo 110 4.8 43.6
SBA........... S 122 1.9 15.6
Transportation ...........c.cco...... 443 19.0 - 429
Veterans Administration........ \ 356 21.1 59.2




V. RESOURCES DEDICATED TO THE ELIMINATION OF
FRAUD, WASTE, AND ABUSE

Prior to the establishment of the Office of Inspector General, a
number of HEW units were identified by the Department as
having significant responsibility for the prevention, detection, and
investigation of fraud and program abuse. Two of these units were
located in the Office of the Secretary and had Department-wide
responsibilities—the Office of Investigations and Security (OIS) and
the audit agency.

The audit agency operated through a staff located in 10 regional
areas at approximately 50branch offices. The agency reported 884
authorized staff positions. Staff was supplemented by the use of
public accountants and State audit staffs equivalent to approxi-
mately 2,150 man-years of effort.

The audit agency’s primary responsibility was the auditing of
expenditures. Its role in combating fraud and abuse was secondary,
confined to calling attention to possible irregularities disclosed by
audits and the provision of assistance in investigations.

The Office of Investigations and Security charter called for the
exercise of broad responsibility within the Department for investi-
gations and investigative policy. However, the unit’'s Department-
wide authority was constrained by informal agreements removing
some programs—like those of the Social Security Administration—
from its jurisdiction. The OIS was staffed by 10 professional investi-
gators located at its Washington headquarters and 5 of the 10
HEW regional offices.

Two other non-SSA units had significant fraud and abuse respon-
sibility—the Medical Services Administration’s (MSA) Fraud and
Abuse Surveillance Branch and the Office of Guaranteed Student
Loans. In 1975 the MSA Fraud and Abuse Surveillance Branch had
a staff of one. The Office of Guaranteed Student Loans carried a
staff of 14.

The Social Security Administration listed four program bureaus
and its Investigations Branch as fraud and abuse units—the Bu-
reaus of Retirement and Survivors Insurance, Disability Insurance,
Supplemental Security Income, and the Bureau of Health Insur-
ance. The Bureau of Health Insurance was responsible for the
medicare program. These bureaus carried a combined staff of
24,000, but only a small percentage—the program integrity person-
nel—worked exclusively in the fraud and abuse area.

In 1975, SSA had a total of 187 individuals working full time on
fraud and program abuse activities in the four program bureaus.
Nine more spent part time on this activity. An additional 13 per-
sons were listed for the Investigations Branch of the Office of
Management and Administration. The 200 full time employees for
the SSA fraud and abuse units were reported as follows:!!

11 Reference cited in footnote 7.
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TABLE 4
Total Baltimore Field office

Bureau of Health Insurance.............ccoccooccrre 122 24 198
Bureau of Supplemental Security Income............ 45
Bureau of Retirement and Survivors Insurance... 19
Bureau of Disability Insurance............ocooevvece. 1
Investigations Branch..............cooeeveeveeorreerennee. 13

Tt 200

! These figures are based on a House Government Operations survey in April of 1975. A table furnished the
committee by the Department a month fater identified 157 full-time employees in the regional offices of proFram
integrity and 9 Fart time. The d}screpanCﬁ was explained to have resulted from the discontinuance of the
regional offices of program validation and the reassignment of the staff involved to program integrity activities.
With the reassignment, the number of personnel dedicated to medicare fraud and abuse activities within the
Bureau of Health Insurance totaled 181. :

No attempt was made by the House Government Operations
Committee to quantify the other resources available within the
Department in 1975 sharing responsibility for the prevention, de-
tection, and investigation of fraud, abuse, and waste. The commit-
tee considered the list supplied by the Department to be incomplete
and imprecise and indicated there was confusion in the manner in
which the units were classified.

In 1980, the Inspector General’s Office attempted to quantify
current resources directed at controlling fraud, abuse, and waste in
programs under the jurisdiction of HHS. The IG’s report, dated
March 23, 1981 (appendix B), lists some 43 divisions within the
Department sharing this responsibility with the Inspector General.

Of the resources identified by the Fountain committee in 1975,
table 4 above, 20 positions were transferred to the Inspector Gener-
al in 1977. The Bureau of Health Insurance and the MSA Division
of Fraud and Abuse Control were consolidated into what is now
HCFA’s Bureau of Quality Control. The BQC currently reports a
staff of about 200.

The remaining functions specifically identified by the Fountain
committee remain with the Social Security Administration. The IG
found the Social Security Administration directs, 1,487 staff years
($140 million) and 464 audit years ($12.6 million) at activities de-
signed to encourage program efficiency and prevent fraud and
abuse.

The table that follows details the current resources available
within HHS to combat fraud, waste, and abuse by activity.
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TABLE 5

Resources available

Cost (millions)

Management systems review..

Audit-related matters
Utilization review

$148.6

48.
6.
14.
1.
1.

IO LWM W

59.6
1416

421.5




V1. PERFORMANCE OF THE INSPECTOR GENERAL—1980

There are no perfect indicators of the performance and success of
an Inspector General in controlling and preventing fraud, abuse,
and waste. However, a number of relative judgments are possible.
With respect to audit activity, these judgments are generally based
on the efficient use of audit resources, audit findings, and recover-
ies per dollar expended. With regard to investigations, meas-
urements can be made based on the number of cases opened (work-
load), their disposition, the time interval necessary for disposition,
number successfully completed and referred for prosecution, ac-
ceptance or declination of the case, indictments, convictions, sen-
tences, restitution, and recovery.

With respect to controlling fraud, abuse, and waste, a critical
measurement is based on the Office’s ability to effect necessary
gr(})lgra.lm change to prevent a recurrence of abuses or fraudulent

ehavior.,

AupiT AGENCY

When the Office of Inspector General was created in 1976, all of
the functions, powers, duties, assets, and personnel, of the then
existing HEW audit agency were transferred to the IG. The audit
agency of the Office of Inspector General has changed little since
that time. The mission of the agency is ‘“to perform comprehensive
audits of all Department programs, including. those conducted
through grantees and contractors, in order to determine whether
Department programs are operated economically and efficiently
and to provide a reasonable degree of assurance that funds are
expended properly and for the purpose for which appropriated.” 12
Public Law 96-226 specifies that the audit activities of the Inspec-
tor General should conform to U.S. General Accounting Office
standards.

In accomplishing this mission, the audit agency conducts or con-
tracts for a variety of audits, the majority of which involve finan-
cial compliance. These audits are geared to measuring compliance
with applicable rules and regulations with particular attention to
the allowability of claimed costs. Over two-thirds of the reports
processed on Department programs in 1980 were done by public
accountants and State auditors. As a result of agency audits, some
$80 million in proposed adjustments were identified in 1980.

STAFFING

Prior to the incorporation of the audit agency into the statutorily
created Office of Inspector General, the agency had 884 authorized
positions, with all of its professional staff accounting or business
oriented. The agency staff was supplemented by the use of public

12 Reference cited in footnote 7.
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accountants and State audit staffs equaling about 2,150 staff-years
of effort. The agency considered itself substantially understaffed
given a workload which exceeded available resources by 566 staff-
years.

As shown in table 6 below, the staff available to accomplish the
mission remained about the same although unmet audit need had
nearly doubled.

TABLE 6.—STAFF, WORKLOAD, AND UNMET AUDIT NEED

Pre-IG, April 1975 March 1980 Percent increase

Audit agency staff:

LTG0 N 884 950 e
EXtErnal ..o 2,158 2,362 e
Subtotal......ooeeeeeei e 3,034 3,312 9
Audit workload...........c.cooerreeeeirinerrenininnns 3,680 4,554 24
Unmet audit needs.................... 656 1,242 89

Source: HHS 1G.

FOCUS ON FRAUD AND ABUSE

The available resources are poorly targeted. First, they are not
focused on changing those aspects of the programs which allow
fraud, abuse, and waste to occur; second, the resources that are
targeted to prevent fraud and abuse are not focused on those
activities and programs that have the potential for the greatest
amount of fraud, waste, and abuse; and third, these resources are
inadequately integrated with the investigative efforts of the IG.

System changes.—The majority of agency audits involve financial
compliance, and do not provide the evidence as to how programs
are functioning and what can be done to make them better. As the
newly appointed Inspector General has stated, agency auditors
must rechannel some of their efforts from an audit style which
focuses on external financial compliance to one which identifies
needed internal management changes.

Although in 1980 the agency issued 3,877 reports on Department
activities, only 9 of these were identified by IG officials as provid- -
ing recommendations for significant program management
changes. (See appendix C.) For the most part, audit recommenda-
tions which are characterized as program management related are
recommendations for changes in accounting procedures and cost
allocation methods. The audit agency operates a management in-
formation system (MIS) which captures audit recommendation
data. However, the system cannot provide listings of outstanding
audit findings and recommendations by program areas. Agency
officials explained that the system would be modified to produce
listings of program specific findings and recommendations. Howev-
er, agency officials stated that audit findings and recommendations
are purged from the system without verification that corrective
action was actually taken by program officials.

87-144 0 - 81 - 3
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Potential areas.—In 1980 the audit agency planned to devote
proportionately fewer resources to medicare and medicaid although
those programs, (1) are estimated to account for the majority of all
fraud, abuse, or waste estimated to occur in the Department, and
(2) represent only 25 percent of the Department’s budget.

The agency’s work force is not targeted in proportion to the size
of (iindli)vidual programs or the estimated potential for fraud, waste,
and abuse.

TABLE 7.—AUDIT AGENCY WORK FORCE 1

Fiscal year 1980, Fiscal year 1980,

Estimated percent of

Major audit areas percentp?afn;léidff years fraud, abuse, and waste percent lg)lf‘dl;((ae;t)ar'(ment
Health services.................... 19 65-70 25
Income maintenance and

assiStance.........ocvvveeene. 23 7-8 59
Research and human "
SBIVICES «..oeeoeevereeereens N
Internal operations ............... 10 22-28 6
Totaheeccennn, 100 100 100

t Office of the Inspector General: Annual Report,” HEW, Mar. 31, 1978.

OMB'’s system of audit cognizance is an external factor which
influences the way the work force is targeted. Under this OMB
policy of relying on a single audit agency to act for all agencies in
auditing multiple-funded entities, the audit agency has assumed
the bulk of the assignments for institutions of higher learning. In
1980, the agency planned to devote almost 17 percent of its re-
sources to audits of higher educational institutions. These audits
produce relatively small findings in relation to the amount of
resources devoted to the audit effort..

Two additional areas characterized by agency officials as “low
producers” are contract closings and cost proposals. The agency is
required by regulation (41 CFR 350.502) to perform contract closing
audits before final payment may be made on cost type contracts of
$100,000 or more. The current audit backlog of HHS contracts is
about 4,000 contracts worth over $4 billion. In 1980, the agency
planned to devote 44 staff years of audit efforts to this area.

The agency is also responsible for performing audits of contract
price proposals. HHS procurement regulations require that con-
tracting officers determine the need for these audits. The requests
for audit submitted to the agency must be handled on a timely
basis to be useful to the contracting officer.

The lack of a general systematic review of all Department pro-
grams and activities aimed at assesssing the susceptibility of each
to fraud, abuse, and waste—vulnerability assessments—limits the
agency’s ability optimally to target its audit efforts. Such assess-
ments have not been done. agency officials claim that each audit is
in itself a vulnerability assessment. However, since audits are done
on selected aspects of particular programs, the agency is left with-
out a broad assessment of the entire program.
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A recent GAO report states that when all audits are considered
vulnerability assessments “. . . they often produce findings and
recommendations germane only to specific program operations,
grantees, and other units. Generalization of these results to entire
agency programs for comparison with the results of assessments of
other programs would produce questionable results.” 13

Integration with investigations.—The audit agency’s role in com-
bating fraud and abuse is secondary to its basic audit function. Its
antifraud effort consists of referring indications of possible fraud
disclosed during an audit to the IG’s Office of Investigations and
providing specialized assistance in investigations.

There is no direct evidence that agency audits are planned as an
effort to combat fraud and abuse or on an integrated basis with the
Office of Investigations. Furthermore, the 1980 work plan allocates
less that 5 percent of the agency’s total direct effort to audit
assistance for Federal and State investigative activities.

EFFECTIVENESS

Audit efforts resulted in $195 million of questioned costs which
were either sustained, disallowed, or pending resolution in 1980.
This amount represents a return of $4.70 for every budget dollar
spent by the Inspector General that year. In comparison to 11
other IG’s for which comparable data were available (Fact Book on
the President’s Campaign Against Waste and Fraud, July 1981),
the IG’s effort at HHS ranked ninth as shown in table 8.

13 “Examination of the Effectiveness of Statutory Offices of Inspector General (AFMD-81-
94),” GAO letter to Senator Harry F. Byrd, Jr., B-200598, Aug. 21, 1981.
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Although almost $127 million in audit recommended financial
adjustments were concurred with by the program officials, the
resolution of audit findings is a problem. The backlog of unresolved
audits as of the end of 1980 amounts to almost $70 million. About .
$39 million of that amount had been outstanding for more than 6
months—$14 million of which has been outstanding for over 2
years. :

OFFICE OF INVESTIGATIONS

AUTHORITY

The Office of Investigations supervises and conducts investiga-
tions relating to programs and operations of the Department. The
Office has primary jurisdiction over penalty provisions contained in
title 42, USC (essentially penalties for funds involving the old-age,
survivors, and disability insurance, other social security programs;
medicare, and medicaid programs). In addition the Office has con-
current jurisdiction with the Federal Bureau of Investigation for
violations of title 18, USC (essentially false claims, mail fraud, and
conspiracy to defraud the Government statutes). Appendix D is a
partial list of statutes under which medicare and medicaid fraud
can be prosecuted. Administrative sanctions are listed in appendix

OPERATION

In medicare, the Federal Government contracts with carries and
fiscal intermediaries to perform various administrative functions of
the program. Carriers are required to (1) make payments for cov-
ered services on the basis of ‘“reasonable” charges (costs in some
instances) in accordance with criteria prescribed by law, (2) estab-
lish procedures and provide opportunity for fair hearings in con-
nection with part B, (3) provide timely information and reports,
and (4) maintain and afford access to records necessary to carry out
the part B program. Intermediaries (1) make determinations of the
reasonable costs of covered provider services, (2) make payments to
providers for services rendered to beneficiaries under part A, (3)
provide financial and consultative services to providers in connec-
tion with part A, (4) provide information and instructions furnished
by the Health Care Financing Administration to providers, (5)
make audits of provider records, and (6) help providers with utiliza-
tion review procedures.

When a carrier or intermediary suspects that a particular situa-
tion involves fraud or abuse, a referral is made to HCFA’s Bureau
of Quality Control (BQC). After preliminary investigation by BQC,
Office of Program Integrity (OPI), the case is referred to the IG’s
Office of Investigation (OI). According to the memorandum of un-
derstanding between the two offices (appendix F) the referral is
made when a reasonable probability of criminality has been deter-
mined. The IG’s Office of Investigations completes the investigation
and either returns the matter to HCFA’s Office of Program Integri-
ty for administrative remedies or refers the case for prosecution.

Social Security matters are handled in a different fashion. The
Office of Program Integrity (OPI), Social Security Administration
(SSA), conducts criminal fraud investigations, prepares cases for
presentation to the U.S. attorney, and assists in the trial prepara-
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tion of beneficiary fraud cases. Referrals to OI are made when
SSA’s OPI has established that a Federal employee violated the
law. Otherwise, based on the cases the staffs reviewed, OI only
investigates social security related cases when OI is involved in a
joint agency project. For example, Project Baltimore was a joint
Investigation by OIG, Immigration and Naturalization Service, and
SSA, which focused on criminal conspiracies to obtain social secu-
rity numbers for illegal aliens. :

“MEDICAID FRAUD CONTROL UNITS”’

Public Law 95-142 provided Federal matching funds of 90 per-
cent for the costs incurred by States in the establishment and
operation of medicaid fraud control units (MFCU’s). federally spon-
sored, MFCU’s are separate from the State agencies that adminis-
ter the medicaid program. The IG is the manager and national
coordinator for all MFCU'’s. The units receive complaints of alleged
fraud and abuse, investigate and prosecute cases, and collect or

-refer to a State agency for collection, the program overpayments
the units identify. Nearly half the Inspector General’s budget was
earmarked for MCFU activity.

Twenty-one States do not have federally sponsored MFCU’s al-
though some States operate similar units. In those States without
units, federally sponsored or their own, medicaid fraud investiga-
tion appears to be a matter for the OI. The extent to which OI is
able to address medicaid fraud in nonfraud unit States, the effec-
tiveness of existing MFCU’s, and the management provided by the
Inspector General is an area which was not investigated.

PERSONNEL AND CASELOAD

After the transfer of personnel to the Department of Education
in 1980, the Office of Investigations had 182 employees. Half of
these were listed as field investigators. (Table 2 supra.) The other
half were said to be clerical, field managers, or headquarters per-
sonnel. The location, number, and workload of field personnel is
shown in table 9.
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TABLE 9.—OFFICE OF THE INSPECTOR GENERAL INVESTIGATION STATISTICS ~

HHS dollars at Curtent open  Anticipated pew \Tvestigative - Anticipated

e g Special . investigations _ investigations  Cosures (et open

‘Regions  risk, fiscal year t Sept. by Sept. 30, 1, 1980 to investigations

1960 (bilons)  BeMs Gsoel DR sﬁ%le,)o, on S, 30,

— . = '
Boston..  $11.9 7 111 320 331 100
New '

y York.. 26.7 10 350 464 385 429
Phita-
delphia.. 24.6 16 148 262 274 136
At- .
lanta.. 318 19 195 295 299 191
Chi- .

y cago.. 38.2 9 164 267 221 210

V"Dallas.. 17.2 11 113 162 109 166
Kansas ’

VmCity.. 10.1 3 45 38 23 60
Denver.. 4.5 3 42 62 33 51
San
Fran-

X Cisco.. 23.1 10 115 | 248 248 115
Se- ‘

- attle.. 6.1 3 40 54 53 41
Total.. " 194.2 1) S \.1,323 2,172 1,996 1,499

The 1980 report of the Inspector General listed 145 convictions in
that year and 353 cases opened. In comparison with the other
statutory IG’s, the HHS IG ranked 13th in number of cases opened
in 1980 per dollar expended (table 10). Thirty-six percent of the
pending cases listed were said to be 6 months old or older. Twenty-
one percent were reported to be over a year old.
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RELATIVE STANDING OF DEPARTMENTAL INSPECTORS GENERAL
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HHS IG ranked 6th in comparison with the other statutory IG’s
in convictions per dollar expended. During the same period the
New York State Medicaid Fraud Control Unit (formerly the Special
Prosecutor for Nursing Homes) lists 305 indictments. Of these in-
dictments there were 154 convictions, 9 dismissals, and 12 acquit-
tals. The balance of the cases were pending.

In addition, the New York Unit reported 63 pending civil suits
($22,401,244) and 53 settled civil suits. Total recoveries in 1980
exceeded $13 million.

HEALTH CASES REFERRED TO JUSTICE

Because of the apparent concentration of fraud, abuse, and waste
in the medicare and medicaid programs, Congress has expressed
particular interest in the Inspector General’s activities with regard
to health. This interest is reflected in specific reporting require-
ments for health cases.

Forty-one health cases were referred to the Department of Jus-
tice by the Inspector. General, Office  of Investigations in 1980.
(Appendix G.) Five of the forty-one cases resulted in convictions, all
by plea. As shown in table 11, the longest sentence was 5 months.

TABLE 11.—1980 CONVICTIONS

Case No. Plea Sentence Fine Restitution
......................................................... $5,592.60
(1) _ () ()
31 mo probation 5 mo $25,000 2161,641.00
confinement.
B oo S S (1) (1)
O do....... 3 yr suspended 3 mo confinement .. 5000 10,170.7
1 Information not readily available.
2 Plus interest.

Thirty-one of the forty-one cases presented to Justice were de-
clined. Three were listed as pending at the end of 1980. One of
those was at trial. One case resulted in an acquittal. The resolution
of one case could not be determined since it was not available for
our analysis. Administrative action, civil recovery, and other sanc-
tions were recommended by the Justice Department in 16 of the 31
cases they declined. Sanctions appear to have been made in only
four of these. -

Among the reasons listed by the U.S. attorneys for their declina-
tion of cases were insufficient dollar amount, lack of jury appeal,
passage of time, vagueness, lack of criminal intent, lack of evi-
dence, age and poor condition of witnesses, and lapse of the statute
of limitations.

The average age of cases declined from the point the action was
initiated until its presentment to, and declination by Justice, was
480 days. In one case, 1,129 days elapsed between the time the
action was initiated and prosecution was declined. In one-third of
the declined cases, the period between complaint and referral to



36

Justice exceeded 2 years. In four cases the period between com-
plaint and declination exceeded 900 days.

Four cases were declined less than 66 calendar days from the
time the initial complaint was filed. In one case only 35 calendar
days had elapsed between the time the complaint was made and
the case declined.
| Examples of cases declined in 1980 indicate some of the prob-
ems:

—A California physician was said to have overbilled medicare by
over $130,000 during 1976 and 1977. The case was referred to
the Office of Program Integrity by Congressman Waxman and
an investigation initiated in April of 1977. The case was de-
clined in June of 1980 on the basis of lack of evidence. The OIG
agent was not assigned until March of 1980. There is nothing
ilg) St(%le file to indicate any action of any kind between 1978 and
1980. ‘

—A physician was confirmed by OI to have fraudulent billings
involving 43 patients. The physician had previously been in-
dicted for the sale of controlled substances. The file indicates
the complaint was initiated in September of 1979, the Office of
Investigations first action in January of 1980, and a referral to
Justice in November of 1980. The case reflects 22 man hours of
work. It was dismissed for lack of evidence.

—A Colorado laboratory was accused of overbilling. A complaint
was filed against the company twice—once in July of 1977 and
again in March of 1978. In both cases the source of complaint
was a tip from an employee that fraudulent tests were being
performed. The case was referred to the Office of Investiga-
tions a year and a half after the initial complaint. It was
nearly 3 years before the matter was presented to the U.S.
attorney. The case was declined due to a problem with the
statute of limitations.

—A podiatrist was accused of misrepresenting services and false
billing. The initial complaint was made in March of 1980. The
case was referred to OIG in April, and Justice in June. The
podiatrist was convicted on two counts of false billing. He was
sentenced to 3 years probation and ordered to repay $6,000.

—A physician associated with a skilled nursing facility was ac-
cused of embezzling funds from the SNF and accepting kick-
backs. The investigation was initiated by a complaint to OIG in
November of 1979. OIG’s investigation began in December of
1979, and was completed in January of 1980. The case was
declined because the total loss could not be calculated.

SSA CASES

The Social Security Administration utilizes some 8,426 staff
years ($322.1 million) or about 10 percent of its total staffing re-
sources to combat fraud, waste, and abuse. Of that total, 1,487 staff
years ($140 million) were devoted to investigations. Over 464 staff
years ($12.6 million) was spent on audits or audit-related matters.

The Social Security Administration initiated 10,760 cases of pro-
gram fraud in 1980. There were very few referrals to the Office of
Investigations; those that were referred involved mostly employee
fraud. Some 873 cases were referred from SSA regional offices to
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local U.S. attorneys with a recommendation for prosecution. Of
these, 283 resulted in convictions (approximately 30 percent).

The case review indicates that these cases were easier to pros-
ecute for the basic reason that social security cases tended to be
simpler and more straightforward. They involved less effort and
little investigatory activity other than verification.

HeaLTH CARE AND SysTEMS REVIEW

The third basic function of the Inspector General’s Office is to
prevent the recurrence of fraudulent and abusive practice by effect-
ing program change. Within the HHS IG, this mission is assigned
to the Office of Health Care and Systems Review (HCSR). HCSR
has a staff of 40.

HCSR pursues its mission in three ways:

(1) Audit findings are reviewed for program implications.
When program implications are identified, HCSR transmits
their recommendation for change to the appropriate operating
component. '

(2) As of November 1980, investigators are required to file a
management implications report (MIR) at the conclusion of
each investigation. The purpose of the MIR is to identify pro-
gram changes which would prevent the similar fraud from
occurring in future—in short—program vulnerability. .

(8) In addition, HCSR undertakes reviews, called service de-
livery assessments (SDA’s), to determine the effectiveness of
programs under the Department’s jurisdiction.

MIR’S

HCSR records indicate 81 management implications reports were
filed in 1980. As of July 27, 1981, seven of these were said to be
active. Fourteen were pending. The remainder were classified as
inactive. HCSR staff explained most of the early MIR’s were of
questionable value and did not contain findings with program im-
plications.

However, the promise of the program was demonstrated in the
emergence, from a MIR filed late last year, of Project Baltimore,
focusing on the timeliness of SSA termination of payments to the
deceased. Office of Investigations staff indicate they are in the
process of revising the process and clarifying the procedure for
filing of MIR’s by investigators.

AUDIT

Audit findings with program implications are referred directly to
the principal operating division within the Department responsible
for the program. To the extent HCSR identifies the need to revise
operating procedures based on audit findings, the findings are con- -
solidated for tracking.

Two general problems were identified with this procedure. Most
of the findings were audit specific. The corrective action suggested
related to the specific program and agency reviewed. There ap-
peared to be little interest in determining the systemic implications
involved. Second, there were indications—denied by the Audit Divi-
sion—that Audit would not share its findings with HCSR.
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Nine audit findings with program implications were identified by
HCSR (appendix C). The impact, if any, of these recommendations
on program operations could not be determined. The appropriate
program components have been asked to evaluate and respond.

SERVICE DELIVERY ASSESSMENTS

Service delivery assessments are described as “analogous to in-
vestigative reporting,” the SDA’s are conducted by a small group of
in-house staff, and “‘generally consist of focused discussions with
consumers and service providers.” (Appendix H is an executive
summary of the service delivery assessment process.)

Each topic is either identified or approved by the Secretary or
Under Secretary before the study begins.

In 1980, nine SDA’s were undertaken: Low-income energy assist-
ance program, community health centers, health and social serv-
ices to public housing residents, title XX program, medicare part B
beneficiary services, national health service corps, availability of
physician services to medicaid beneficiaries, end stage renal disease
program, and restricted patient admittance to nursing homes.

Results of the assessments are said to be “used internally by
Department managers as an additional source of information,
which, when combined With other information, presents a total
picture of service delivery.” There is no apparent record of pro-
gram change as a result of this activity.

In addition to SDA’s, HCSR develops letter reports and memo-
randa to advise program officials of problem areas. In 1980, 21 of
these memoranda and letters related to health; 16 others were
identified. (Appendix 1.)

In general, other than the liberty of raising the question of what
action a program component may have taken based on a particular
recommendation, the HCSR has no way of tracking the IG’s recom-
mendations or assessing impact. Provisions, of law require a quar-
terly report to Congress of significant recommendations not imple-
mented. To this point, the quarterly reports have been silent on
this issue.

Bureau or QuaLrty CONTROL

HCFA’s Bureau of Quality Control reflects the consolidation of
the BHI program integrity staff, the MSA Division of Fraud and
Abuse Control.

In 1976, during the debate on the creation of the Inspector Gen-
eral, HEW nearly doubled the number of staff said to be dedicated
to controlling medicare fraud, abuse, and waste by phasing out
regional program validation activities and reassigning those in-
volved to program integrity activities. In 1978, with the creation of
the IG and the assignment of responsibility for criminal investiga-
tions to that Office, the program validation concept was resurrect-
ed.

The Bureau of Quality Control currently reports some 200 staff
members dedicated to validation and integrity activities through-
out the country. Staff are said to be roughly equally divided be-
tween the two activities. Program integrity staff are responsible for
investigating cases, teaching, and monitoring medicare carriers and
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intermediaries. Program validation staff are involved in identifying
providers who are abusing the program, testing program policies,
and reviewing contractor procedures.

Through fiscal year 1980, the Bureau of Quality Control esti-.
mates savings of $145,037,618 from validation activities. (Appendix
dJ.) The savings are said to be the result of overpayment recoveries,
corrected operational deficiencies on the part of medicare contrac-
tors and State medicaid agencies, and recommended policy
changes. All but $40 million of the estimated savings are said to be
attributable to changes in policies or operational deficiencies.

JURISDICTIONAL DISPUTES

In practice, the division between validation and integrity activi-
ties is almost indistinguishable. This confusion ahd the conflict it
has created between personnel of the Inspector General, Office of
Investigations, and those of the Bureau of Quality Control, HCFA,
retards the ability of the Department to control fraudulent and
abusive acts.

The committees have obtained documents from several OPI re-
gions questioning the effectiveness of the Office of Investigations.
At the same time documents were obtained detailing serious prob-
lems encountered by the Office of Investigations in obtaining the
cooperation of OPI personnel.

Copies of these documents are appended at K and L. With regard
todallegations against the Office of Investigations (appendix K) they
indicate:

—Many more cases were presented to Justice and declined than

the Inspector General acknowledges;

—the IG has inflated his conviction rate by taking credit for OPI
cases;

—cases were improperly presented to the U.S. attorneys;

—cases were presented without adequate development or expan-
sion of the sample (one case was said to have been presented 4
days after it was received by OI); and

—failure to coordinate activity so that administrative sanctions,
civil recovery, and suspension of payments could be effectuat-

ed. :

The General Accounting Office, in a 1980 letter report to the
Senate Finance Committee, confirmed that in 1979, the IG took
credit for some cases it did not investigate.4

The examples below illustrate some of these problems:

Two Government employees found to have filed false claims in
excess of $2,500 in 1979, were allowed to resign rather than face
prosecution. The regional OPI was critical of the result and the
fact that there had been no apparent attempt to expand the uni-
verse to fully document the extent of the problem.

In a second 1979 case, an anesthesiologist was said to have billed
for services to two or more patients at the same time. The declina-
tion was said to be based on the limited dollar amount involved—
less than $2,000. OPI was critical of the development of the case.
Records of the physician show the receipt of over $8,000 in assigned

14 “Validation of the Health Care Related Convictions Attributed to the Office of Investiga-
tions of the Department of Health and Human Services (HRD-81-34),” letter to Jay Constan-
tine, U.S. Senate Committee on Finance, B-201407, Dec. 5, 1980.
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medicare payments and about $64,000 in unassigned payments in
the period in question. No attempt had been made to expand the
case. Mail fraud statutes had not been considered. Ultimately, the
case was again presented to the U.S. attorney—this time by OPI—
and accepted on the basis of mail fraud.

The third example demonstrates the confusion and conflict be-
tween the two offices. This 1980 case involved a medical equipment
supplier’s violation of the kickback statutes. The supplier attempt-
ed to induce medicare beneficiaries to purchase or lease equipment
by offering to provide other items at no extra charge. According to
the regional Office of Program Integrity, the special agent in
charge, Office of Investigations, closed the case based on a judg-
ment “there was no criminal violation.”

Six months later, based on an opinion from HHS General Coun-
sel that “the language . . . is most clear, and the described prac-
tice, if conducted, would fall squarely within the prohibition of the
statute,” the case was returned to the Office of Investigations.

The cover letter on the referral indicated concern for precedent
and impact on the field if the practice were allowed to go unchal-
lenged. The OPI indicated there were no apparent administrative
sanctions to effectively deal with the problem.

The Office of Investigations expressed its appreciation for the
opinion of General Counsel but disagreed. There has been no fur- .
ther action on the case. :

At the end of 1980, the Regional Administrator of HCFA, region
IV, summarized the existing situtation in a letter (appendix M) to
the Administrator of HCFA, which stated in part: :

Since 1976, with the exception of cases handled to com-
pletion by OPI, there have been no criminal convictions
involving medicare in south Florida. OQur past experience
with the area (some 21 criminal convictions obtained by
OPI in the 1976-78 period) and the continuation of the
same kinds of potential criminal activity reflected in the
cases OPI now refers to the Office of Investigations lead us
to believe that a major problem continues to exist in terms
of medicare fraud in that area.

This lack of criminal convictions has had further effects,
the Regional Administrator continued. Due to the large
number of initial complaints of potential fraud and abuse
we received from medicare beneficiaries through Social
Security offices in south Florida, the Social Security Ad-
ministration years ago set up a special unit in the Miami
Beach district office to which all Social Security offices in
the area referred initial complaints. This special unit,
staffed with as many as six field representatives, screened
these complaints and referred on to OPI only those which
had good potential as fraud cases. The volume of com-
plaints has now fallen to the point that the unit was
disbanded several months ago. We believe this drop in the
number of complaints is directly attributable to the lack of
criminal convictions and the attendant publicity such con-
victions receive in the media.

With regard to the Office of Program Integrity (appendix L), the
Office of Investigations documents alleged that:
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—TheOOIfﬁce of Program Integrity does not refer all criminal cases
to OI;
—OPI has repeatedly refused to assist and support the OI in the
development of cases;
—there has been a significant decrease in the number of cases
referred to OI and the dollar amount involved; and
—OPI emphasizes civil actions at the expense of criminal actions.

One example provided, documents six requests for assistance
from the OI to the regional Bureau of Quality Control. Each time
assistance was refused.

The case was initiated by a carrier early in 1981. In July, after
referral from OPI to the Office of Investigations, representatives of
the two divisions met to discuss the case. Allegations concerned a
laboratory’s use of a double price list and the filing of false claims.

In August of that year, the Office of Investigations wrote the
Regional Administrator of the Bureau and requested assistance in
reviewing subpenaed records. The U.S. attorney’s office had accept-
ed the case and requested the review.

In September, the Regional Administrator, BQC responded: “Our
entire staff is’ engaged in intensive fiscal year-end activities relat-
ing to our primary responsibilities.” Support for validation of the
records in question could not be provided until after October 15,
1981.

In October the assistant U.S. attorney involved with the case
requested priority consideration. The regional Office of Investiga-
tions renewed its request for assistance.

The regional office BQC responded: ‘“The type of assistance we
. contemplated was more advisory than participatory.” The response
went on to say the type of work requested seemed “clerical in
nature, and does not appear to be an approprlate assignment for
one of our program analysts.”

In November, the special agent in charge, O], in transmitting the
- history to his supervisor, said it was “a typical example of relatlon-

-ships with this office much to the detriment of the agency’s mis-
- sion. The audit director and'I will take no. further action to at-
tempt to secure services.of HCFA Quality Control Division based
-on their refusal to assist the OIG and the U.S: attorney’s office.”

CAsE StupY

The following example indicated the impact of the HCFA OP1/01
jurisdictional dispute and its consequences.

On August 12, 1976, the Bureau of Health Insurance initiated an
investigation of a Florida home health agency. It was alleged the
brother and sister who ran the agency had conspired to defraud the
Government. Among the charges questioned were salaries to the
sister, as administrator, of $60,000; and $38,000, to the brother, as
associate director; fraudulent travel and telephone expenses; billing

medicare for ﬁrst-class travel for themselves and others; maid serv-’

ice for the administrator; billing medicare for personal legal fees;
and making loans to themselves and others out of agency funds.
The complaint that initiated the investigation was said to flow out
of Senator Chiles’ Subcommittee on Federal Spending Practices
investigation of prohlems in the home health program.
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Investigation of the agency was conducted under the direction of
the U.S. attorney’s office and a Federal grand jury. Through the
early part of 1977, BHI directed a Blue Cross audit of the agency’s
records. The Office of Investigations joined the investigative team
in January of 1977.

After preparing an inventory of investigative activities previous-
ly undertaken, the Office of Investigations assumed the responsibil-
ity of directing the investigation. Subpenas were issued. Witnesses
interviewed were reinterviewed. Due to the length of the investiga-
tion, findings were presented to several grand juries.

In August of 1979, Deputy Inspector General Richard Lowe ap-
peared before the Senate Aging Committee, then chaired by Sena-
tor Chiles, to address problems in home health care. Mr. Lowe
indicated the IG’s Office had launched a 3-pronged attack. These
efforts, Mr. Lowe candidly admitted, had been accelerated by the
imminence of the hearing.

The first prong was said to be the deployment of significant
resources in cooperation with the Department of Justice to come to
grips with the most meritorious cases in Florida. Nearly 30 agen-
cies were said to be involved in the investigative initiative. Mr.
Lowe promised to supervise personally the progress of the investi-
gation. :

Internal documents obtained from the regional office of Program
Integrity indicate the ‘‘significant resources” never materialized.
Despite the presence, involvement, and ‘“lead” of. the Office of
Investigations, the Department of Justice continued to rely heavily
on the program integrity staff.

In April of 1977, the Justice Department attorney in charge of
the case called the regional program integrity office to insist on the
continued involvement of a program integrity auditor. The attor-
ney is said to have threatened that if the auditor were not made
available, she would recommend that Justice drop the case, citing
noncooperation of HEW as the reason.

Two years later, in March of 1979, the Program Integrity auditor
was still involved in the case. Conflict between this auditor and OI
personnel had grown to the extent that the two entities quarreled
publicly as to the source of a recent press leak. The OI, special
agent in charge, threatened the auditor with investigation and the
assistant U.S. attorney on the case was forced to mediate.

On April 2, 1980, 4 years after the investigation commenced, the
grand jury indicted the brother and sister on charges of conspiracy
and filing of false statements. '

In November, on request of the U.S. attorney, the indictments
were dismissed. Civil recovery was suggested by the U.S. attorney,
but no recovery has been made.

Following the dismissal of the suit, the U.S. attorney wrote the
Department to discuss the “numerous difficulties we encountered
with medicare regulations relating to funding. This resulted, not
only in the great length of the investigation,” the U.S. attorney
reported, “but ultimately in my decision to request that the indict-
ment be dismissed.”

The regulations were criticized as being so vague, “Administra-
tors need only back up their questionable activities by stating the
regulations allow them to conduct those activities. There is pres-



43

ently little incentive to hide what superficially would appear to be
il}iegal financial and other activities, since regulations permit
them.”

The U.S. attorney proposed tightening regulations to require the
board of directors be unrelated to the administrators; prohibit leas-
ing of expensive automobiles for personal use, limit travel to that
necessary to conduct the agency’s activities; limit personal ex-
penses, fringe benefits, vacations, and sick leave; control the use of
consulting contracts; forbid passing of personal expenses through
agency account, prohibit the use of agency resources for private
benefit; and prohibit the payment of attorney fees in criminal
prosecution.

At the same time, as a result of the 1979 Aging Committee
hearing, the Bureau of Quality Control, Office of Program Valida-
tion conducted a review of 24 home health agencies in four States.
The findings and recommendations were nearly identical; yet,
other than point of origin, the efforts were unrelated. The Health
Care and Systems Review unit of IG has consolidated the valida-
tion findings with those generated internally. But the HCSR has
not been able to track the recommendations or assure their imple-
mentation. '

g7-144 0 - 81 - &



VII. LEGAL ISSUES

Part of the confusion surrounding the operation of the Office of
Inspector General, HHS, revolves around Congress intent in creat-
ing the Office.. Among the issues apparent are questions of auton-
omy of operation, resources, law enforcement powers, jurisdiction,

“and independence.

A review of these issues by the American Law Division of the
Library of Congress (appendix N) indicates congressional intent to
delegate broad authority for the IG to monitor both auditing and
investigative activities of the agency. The legislation itself, how-
ever, seems to contain inherent obstacles to the exercise of such
broad authority.

The record is confusing and inconsistent. Committee reports on
both sides of Congress indicate concern for the fragmentation of
existing resources, the lack of independence of existing HEW units,
and the need to prevent evident conflicts of interest as well as
centralize existing resources.

But the issue of independence is reflected in the law establishing
the Inspector General only in the way the IG is selected (Presiden-
tial appointment and ratification of the Senate) and in concurrent
reporting requirements.

As for the question of resources, only two of the existing agencies
at the time of the IG’s creation were specifically transferred. The
tranzfer of additional resources though contemplated was not man-
dated.

This confusion is reflected in the disharmony between the Office
of Program Integrity, HCFA and the IG’s Office of Investigations
and in growing jurisdictional disputes with other Federal agencies.
Appended at O are '10 memoranda of understanding between
- HCFA OPI and IG Ol in a period of 4 years. The problems contin-

ue. Appended at P and Q are copies of transmittals from the
- Federal Bureau of Investigation and. the Attorney General address-
ing jurisdictional. issues.

44)
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VIII. CONCLUSIONS

The problems Congress attempted to address with the creation of
the Inspector General, HHS, remain. The criticisms of the 1975
Fountain committee are as accurate now as then.

1. Multiple audit or investigative units exist within the Department,
organized in a fragmented fashion, without effective central
leadership.

A March 1981 survey indicates there are more than 40 divisions
consisting of 11,331 staff years within the Department of Health
and Human Services attempting to combat fraud, abuse, and waste.

—There is no effective, centralized leadership for this activity.
Authority, focus, and relationship of these entities with the
Inspector General varies from division to division.

—In one case, relations between the IG and a program division
(the Bureau of Quality Control, Office of Program Integrity)
are so confused 10 memorandas of understanding have been
attempted in a period of 4 years.

—Like agencies are treated differently in their relationship to
the IG. BQC, OPI staff are not considered criminal investiga-
tors. Their role is confined to administrative sanctions and
receiving, processing, and referring all criminal cases to OI.
SSA, OPI personnel are explicitly considered criminal investi-
gators and only refer those cases relating to SSA employee
misconduct to the IG.

2. Auditors and investigators report to officials who are responsible
for the programs under review or are devoting only a fraction of
their time to audit and investigative responsibilities.

Fraud, abuse, and waste prevention and detection units remain
scattered throughout the Department in a haphazard, fragmented,
or often confusing pattern.

—Less than 10 percent of the total resources dedicated to control-
ling fraud, abuse, and waste (977 of 11,321 staff years) are
under the control of the Inspector General.

—HCFA reports nearly 20 percent of its resources (946 staff
years of 4,685) are dedicated to control abuse and waste. Fraud
investigations are no longer the responsibility of HCFA, that
responsibility having been transferred to the IG in 1977. Of
HCFA’s 946 staff years directed at abuse and waste, 256 staff
years are in quality control and 178 staff years in audit activi-
ties.

—The Social Security Administration currently utilizes about
8,426 staff years to combat fraud, abuse, and waste.

(45
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3. There is a lack of affirmative programs to look for possible fraud
and abuse. '

—Other than computer matching activities, there has not been a
serious focused effort to find and eliminate fraudulent activi-
ties.

—Targeting of activities based on programs at greatest risk has
been absent. Though audit and investigative personnel ex-
pressed an awareness of areas offering strong potential for
recoveries or investigation, this awareness was not reflected in
work plans.

—Neither the IG nor any other division of the Department have
demonstrated the ability to attack and control organized ef-
forts to defraud the programs, or major, intrastate activities.

—In October of 1978, the House Committee on Aging received
evidence of the involvement of organized crime elements in
programs under the Department’s jusisdiction in 35 of 50
States. There was no indication of any involvement by the IG
in attempting to control these activities.

4. Serious shortages of audit and investigative personnel exist.

—A eomparison of existing resources between the HHS IG and
14 other statutory IG’s indicates the HHS IG is staffed at a
level of one position per 203.5 million program dollars—nearly
three times the workload of the IG with the next highest ratio.

—The audit agency is staffed below its 1975 level. Estimated
essential workload exceeds the current staff capacity by nearly
40 percent.

—The Office of Investigations is staffed too low to permit proper
development of cases referred to OPI, let alone the initiation of
proactive investigations. One State fraud unit, New York, has
more field investigators than the IG does for the entire Nation.
(Statements from U.S. attorneys supporting the IG’s need for
more investigators are appended at R). 4

5. HHS, at least in part because of its fragmented organizational
structure, has failed to make effective use of the resources it
has.

—The creation of the Office of Inspector General has not simpli-
fied or consolidated the Department’s fraud, abuse, and waste
control efforts.

—The continuation of program efficiency and integrity efforts,
essentially unchanged since 1975, has extended the time neces-
sary to bring a case to conclusion and created jurisdictional
disputes, duplication and inefficiency.

- —In some instances, the conflict resulting from these jurisdic-
tional disputes has damaged the Department’s overall fraud
control effort and caused the loss of good cases.

—Largely because of the failure to commit adequate resources
and the continuation of the preexisting fragmented organiza-
tional structure, the IG’s office has been ineffective.

—In comparison with the other 15 statutory Inspector Generals,
the HHS IG ranked third from last in the number of cases
opened in 1980 per dollar expended.
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—The HHS IG ranked second from last out of the 11 statutory
IG’s with comparable data in dollars recovered per dollar ex-
pended in 1980.

—Thirty-one of the forty-one health cases presented to the De-
partment of Justice in 1980 by the IG were declined. Three
were listed as pending. One was at trial. One resulted in an
acquital. One case was not available for analysis.

—Only 5 of the 41 cases referred to the Department of Justice in
1980 resulted in convictions. The longest sentence ordered was
5 months. During the same time, the New York State medicaid
fraud unit listed 305 indictments, 154 convictions, 9 dismissals
and 12 acquitals. The balance were said to be pending.

6. Instances were found where it took protracted periods of time for
HEW (HHS) to take corrective action after deficiences in its
regulations became known.

—The backlog of outstanding unresolved HHS audits, as of the
end of 1980, amounted to almost $70 million. About $39 million
of that amount had been outstanding for more than 6 months.
$14 million had been outstanding for over 2 years.

—Thirty-six percent of the criminal cases said to be pending at
the end of 1980 were 6 months old or older. Twenty-one per-
cent were reported to be over a year old.

—Although the IG’s Office of Health Care and Systems Review
has targetted resources at effecting necessary program change,
these activities are rudamentary. In general, other than the
liberty of raising the question of what action a program divi-
sion may have taken based on a particular recommendation of
the IG’s office, the HCSR has no way of tracking the recom-
mendation or assuring implementation.

—Provisions of law requiring a quarterly report to Congress of
significant recommendations for systems change not imple-
mented have been ignored.

Despite the presence of many capable and dedicated investiga-
tors, auditors, and management personnel, the Inspector General’s
Office has not performed as Congress anticipated in 1976.

The essential elements necessary to the fulfillment of that poten-
tial are the unification under the IG’s leadership of the Depart-
ment’s efforts to control fraud, waste, and abuse; targeting of re-
sources; and the elimination of jurisdictional disputes.



49

CONGRESSIONAL BIBLIOGRAPHY

This section provides a bibliography of major congressional documents on
Medicare and Medicaid fraud and abuse. The documents are organized chronolog-

ically by committee.
A. Senate Documents

1. Special Committee on Aging

U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Health of
the Elderly. Costs and delivery of health services to older Americans.
Hearings, 90th Congress, 2d session. Part 3. Washington, U.S. Govt. Print.
off., 1969. 846 p.

Hearings held Oct. 16, 1968, Los Angeles, Calif.

U.S. Congress. Senate. Special Committee on Aging. Developments in aging
1968; report together with minority views pursuant to S. Res. 228, 90th
Congress, 2d session. Washington, U.S. Govt. Print. Off., 1969. 281 p.
(91st Congress, lst sessfion. Senate. Report no. 91-119)

"S. Res. 228, March 15, 1968, resolution authorizing a study of the
problems of the aged and aging."”

U.5. Congress. - Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Trends in long-term care. Hearings, 91st Congress, 2d session.
Part 4. Washington, U.S. Govt. Print. Off., 1970. 351-439 p.
Hearings held Feb. 9, 1970.

-——-— Trends in long-term care. Hearings, 91st Congress, 2d session. Part 5.
Washington, U.S. Govt. Print. Off., 1970. 441-489 p.
Hearings held Feb. 10, 1970.

U.S. Congress. Senate. Special Committee on Aging. Developments in aging
1969; report together with minority views pursuant to S. Res. 316, 9lst
Congress, 2d session. Washington, U.S. Govt. Print. Off., 1970. 413 p.
(91st Congress, 2d session. Senate. Report no. 91-875)

. "S. Res. 316, Feb. 16, 1970, resolution authorizing a study of the
problems of the aged and aging.”

U.S. Congress. Senate. Special Committee on Aging. Subcoumittee on Long-Term
Care. Trends in long-term care. Hearihgs, 9lst Congress, 2d session.
Part 11. Washington, U.S. Govt. Print. Off., 1971. 871~981 p.
Hearings held Dec. 17, 1970.
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—--- Trends in long-term care. Hearings, 92d Congress, lst sessiori. Part 13.
Washington, U.S. Govt. Print. Off., 1971. 1201-1372 p.
Hearings held April 3, 1971, Chicago, Ill.

--——- Trends in long-term care. Hearings, 92d Congress, lst session. Part 15.
Washington, U.S. Govt. Print. Off., 1972. 1421-1624 p.
Hearings held Sept. 14, 1971, Chicago, I1l1.

—-~—- Trends in long-term care. Hearings, 92d Congress, lst session. Part 19A.
Washington, U.S. Govt. Print. Off., 1972. 2080-2230 p.
Hearings held Nov. 29, 1971, Minneapolis-St. Paul, Minn.

--——- Trends in long-term care. Hearings, 92d Congress, lst session. Part 19B-
Appendix. Washington, U.S. Govt. Print. Off., 1972. 2231-2437 p.
Hearings held Nov. 29, 1971, Minneapolis-St. Paul, Minn.

===== Nursing home care in the United States: failure in public policy.
Introductory report. Washington, U.S. Govt. Print. Off., 1974. 161 p.
At head of title: 93d Congress, 2d session. Committee print.

—=——= Nursing home care in the United States: failure in public policy.
Supporting paper no. l: The litany of nursing home abuses and an examina-
tion of the roots. of controversy. Washington, U.S. Govt. Print. Off., 1974.
163-241 p.
At head of title: 93d Congress, 2d session. Committee print.

-—-—= Nursing home care in the United States: failure in public policy.
Supporting paper no. 2: Drugs in nursing homes: misuse, high costs, and
kickbacks. Washington, U.S. Govt. Print. Off., 1975. 243-317 p.

At head of title: 94th Congress, lst session. Committee prinmt.

--——~ Trends in long-term care. Hearing, 94th Congress, lst session. Part 23.
Washington, U.S5. Govt. Print. Off., 1975. 2873-3033 p.
Hearing held Jan. 21, 1975, New York, N.Y.

-—-—- Treands in long-term care. Hearing, 94th Congress, lst session. Part 24.
Washington, U.S. Govt. Print. Off., 1975. 3035-3220 p.
Hearing held Feb. 4, 1975, New York, N.Y.

U.S. Congress. Senate. Special Committee on Aging. Trends in long-term care.
Hearing, 9th Congress, lst session. Part 25. Washington, U.S. Govt. Print.
off., 1976. 3221-3315 p.

Hearing held Feb. 19, 1975.

—=-— Developments in aging: 1974 and January-April 1975; report together with
-minority and supplemental views pursuant to S. Res. 267, 94th Congress, lst
sesgion. Washington, U.S. Govt. Print. Off., 1975. 393 p. (94th Congress,
1st session. Senate. Report no. 94-250)
"S$. Res. 267, March 1, 1974, resolution authorizing a study of the prob-
lems of the aged and aging.”
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U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Nursing home care in the United States: failure in public policy.
Supporting paper no. 5: The continuing chronicle of nursing home fires.
Washington, U.S. Govt. Print. Off., 1975. 455-577 p.

At head of title: 94th Congress, lst session. Committee print.

U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Medicare and Medicaid frauds. Joint hearings, before the Subcommit-
tee on Long-Term Care and the Subcommittee on Health of the Elderly, 94th
Congress, lst session. Part 1. Washington, U.S. Govt. Print. Off., 1976.
217 p.

Hearings held Sept. 26, 1975.

U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Proprietary home health care. Joint hearings, before the Subcom—
mittee on Long-Term Care of the Special Committee on Aging, United States
Senate, and the Subcommittee on Health and Long-Term Care, Select Committee
on Aging, House of Representatives. 94th Congress, lst session. Washington,
U.S. Govt. Print. Off., 1976. 293 p.

. Hearings held Oct. 28, 1975.

U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Medicare and Medicaid frauds. Hearings, 94th Congress, lst session.
Part 2. Washington, U.S. Govt. Print. Off., 1976. 219-286 p.
Hearings held Nov. 13, 1975.

—==== Medicare and Medicaild frauds. Hearings, 94th Congress, lst session.
Part 3. Washington, U.S. Govt. Print. Off., 1976. 407 p.
Hearings held Dec. 5, 1975.

—=== Trends in long-term care. Hearing, 94th Congress, lst session. Part 26.
Washington, U.S. Govt. Print. Off., 1975. 3317-3534 p.
Hearing held Dec. 9, 1975.

—=——— Fraud and abuse among clinical laboratories; a staff report. Washington,
U.S5. Govt. Print. Off., 1976. 45 p.
At head of title: 94th Congress, 2d session.

—-=-—— Medicare and Medicaid frauds. Hearings, 94th Congress, 2d session.
Part 4. Washington, U.S. Govt. Print. Off., 1976. 409-518 P
Hearings held Feb. 16, 1976.

——--- Trends in long-term care. Hearing, 94th Congress, 2d session. Part 27.
Waghington, U.S. Govt. Print. Off., 1976. 3535-3630 p.
Hearing held Mar. 19, 1976, in New York, N.Y.

===~ Nursing home care in the United States: failure in public policy. Sup~-
porting paper no. 7: The role of nursing homes in caring for discharged
mental patients (and the birth of a for-profit boarding home industry).
Washington, U.S. Govt. Print. Off., 1976. 703-781 p-
At head of title: 94th Congress, 2d session. Committee print.
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~==== Fraud and abuse among clinical laboratories; a report. Washington, U.S.
Govt. Print. Off., 1976. 80 p.
At head of title: 94th Congress, 2d session. Senate. Report no.
94-944 .

U.S. Congress. Senate. Special Committee on Aging. Part 1: Developments in
aging: 1975, and January-May 1976; report together with minority views
pursuant to S. Res. 62, 94th Congress, lst session. Washington, U.S. Govt.
Print. Off., 1976. 299 p. (94th Congress, 2d session. Senate. Report no.
94-998)
“S. Res. 62, July 23, 1975, resolution authorizing a study of the prob-
lems of the aged and aging.”

U.S. Congress. Senate. Special Committee on Aging. Subcommittee on Long-Term
Care. Fraud and abuse among practitioners participating in the Medicaid
program; a staff report. Washington, U.S. Govt. Print. Off., 1976. 287 p.

At head of title: 94th Congress, 2d session.

-==——= ,Medicare and Medicaid frauds. Hearing, 94th Congress, 2d session.
Part 5. Washington, U.S. Govt. Print. Off., 1977. 519-637 p.
Hearing held Aug. 30, 1976.

----- Medicare and Medicaid frauds. -Hearing, 94th Congress, 2d session.
Part 6. Washington, U.S. Govt. Print. Off., 1977. 639-755 p.
Hearing held Aug. 31, 1976.

U.S. Congress. Senate. Special Committee on Aging. Medicare and Medicaid
frauds. Hearing, 94th Congress, 2d session. Part 7. Washington, U.S. Govt.
Print. Off., 1977. 757-810 p.

Hearing held Nov. 17, 1976.

U.S. Congress. Senate. Special Committee on Aging. Medicare and Medicaid
frauds. Joint hearing, before the Special Committee on Aging, United
States Senate, and the Subcommittee on Health and the Subcommittee on
Oversight of the Ways and Means Committee, House of Representatives, 95th
Congress, 1st session. Part 8. Washington, U.S. Govt. Print. Off., 1977.
811-975 p. .

Hearing held Mar. 8, 1977.

U.S. Congress. Senate. Special Committee on Aging. Medicare and Medicaid
frauds. Joint hearing, before the Special Committee on Aging, United
States Senate, and the Subcommittee on Health and the Subcommittee on
Oversight of. the Ways and Means Committee, House of Representatives, 95th
Congress, lst session. Part 9. Washington, U.S. Govt. Print. Off., 1977.
975-1264 p.

Hearing held Mar. 9, 1977.

U.S. Congress. Senate. -Special Committee on Aging. Kickbacks among Medicaid
- providerss: a report. .Washington, U.S. Govt. Print. Off.,.1977. .29 p.
(95th Congress, lst session. 'Senate. Report no. 95-320)
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—==-= Part l: Developments in aging: 1977; report together with additional and
supplemental views pursuant to S. Res. 78, 95th Congress, lst session, and
S. Res. 147, 95th Congress, lst session. Washington, U.S. Govt. Print. Off.,
1978. 317 p. (95th Congress, 2d session. Senate. Report no. 95-771)
"S. Res. 78, Feb. 11, 1977, and S. Res. 147, June 14, 1977, resolutions
authorizing a study of the problems of the aged and aging.”

~==== Part 2--Appendixes: Developments in aging: 1977; report and supplemental
views pursuant to S. Res. 78, 95th Congress, lst session, and S. Res. 147,
95th Congress, lst session. Washington, U.S. Govt. Print. Off., 1978.
285 p. (95th Congress, 2d session. Senate. Report no. 95~771)
"S. Res. 78, Feb, 11, 1977, and S. Res. 147, June 14, 1977, resolutions
authorizing a study of the problems of the aged and aging.”

——--- Medicaid anti-fraud programs: the role of State fraud control units. Hear-~
ings, 95th Congress, 2d session. Washington, U.S. Govt. Print. off., 1979.
52 p.

Hearing held July 25, 1978.

—=== Part 1: Developments in aging: 1978; report together with additional views
pursuant to S. Res. 375, 95th Congress, 2d session, and S. Res. 376, 95th
Congress, 2d session. Washington, U.S. Govt. Print. Off., 1979. 247 p.
(96th Congress, lst session. Senate. Report no. 96-55)

"S. Res. 375, Mar. 6, 1978, and S. Res. 376, Mar. 6, 1978, resolutions
authorizing a study of the problems of the aged and aging."”

———-- Abuse of the Medicare home health program. Hearing, 96th Congress, lst
session. Washington, U.S. Govt. Print. Off., 1979. 83 P
Hearing held Aug. 28, 1979, in Miami, Fla.

~——= Part 1: Developments in aging: 1979; report pursuant to S. Res. 65, 96th
Congress, lst session. Washington, U.S. Govt. Print. off., 1979. 234 p.
(96th Congress, 2d session. Senate. Report no. 96-613)
"S. Res. 65, Mar. 7, 1979, resolution authorizing a study of the pro-
blems of the aged and aging.”

—===— Part 2--Appendixes: Developments in aging: 1979; report pursuant to
S. Res. 65, 96th Congress, lst session. Washington, U.S. Govt. Print. off.,
1980. 234 p. (96th Congress, 2d session. Senate. Report no. 96-613,
Part 2)
"S. Res. 65, Mar. 7, 1979, resolution authorizing a study of the pro-
blems of the aged and aging."

2. Committee on the Budget

U.S. Congress. Senate. Coumittee on the Budget. Omnibus Reconciliation Act
of 1981; report to accompany S. 1377, pursuant to H. Con. Res. 115, 97th
Congress, lst session. Washington, U.S. Govt. Print. off., 1981. 1034 p.
(97th Congress, lst session. Senate. Report no. 97~139)
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3. Committee on Finance

U.S. Congress. Senate. Committee on Finance. Medicare and Medicaid. Hear-
ings, 91st Congress, lst session. Washington, U.S. Govt. Print. Off., 1969.
490 p.
Hearings held July 1 and 2, 1969.

----- Medicare and Medicaid; problems, issues, and alternatives; a staff report.
Washington, U.S. Govt. Print. Off., 1970. 323 p.
At head of title: 9lst Congress, lst session. Committee print.

===== Medicare and Medicaid. Hearings, 9lst Congress, 2nd session. Part 1.
Washington, U.S. Govt. Print. Off., 1970. 192 p.
Hearings held Feb. 25 and 26, 1970, Administration witnesses.

U.S. Congress. Senate. Committee on Finance. Subcommittee on Medicare-
Medicaid. Medicare and Medicaid. Hearings, 91st Congress, 2d session.
Part 2 of 2 parts. Washington, U.S. Govt. Print. Off., 1970. 846 p.

Hearings held Apr. 14 and 15, May 26 and 27, June 2, 3, 15, and 16,
1970.

U.S. Congress. Senate. Committee on Finance. Social Security Amendments of
1970. Hearings, 9lst Congress, 2d session. Part 1. Washington, U.5. Govt.
Print. Off., 1970. 339 p.

Hearings held June 17, July 14 and 15, 1970.

-——= Social Security Amendments of 1970. Hearings, 9lst Congress, 2d session.
Part 2. Washington, U.S. Govt. Print. Off., 1970. 341-924 p.
Hearings held Sept. 14-17, 21, 1970.

----- Social Security Amendments of 1970; report together with separate, addi-
tional views to accompany H.R. 17550. 9lst Congress, 2d session. Washing-
ton, U.S. Govt. Print. Off., 1970. 456 p. (91lst Congress, 2d session.
Senate. Report no. 91-1431)

"H.R. 17550, an Act to amend the Social Security Act to provide in-
creases in benefits, to improve computation methods, and to raise the earn-
ings base under the Old-Age, Survivors, and Disability Insurance System,
to make improvements in the Medicare, Medicaid, and Maternal and Child
Health programs with emphasis upon improvements in the operating effective-
ness of such programs, and for other purposes.”

—=——= Social Security Amendments of 1972; report together with additional views
to accompany H.R. 1. 92d Congress, 2d session. Washington, U.S. Govt.
Print. Off., 1972. 1285 p. (92d Congress, 2d session. Senate. Report no.
92-1230)
"H.R. 1, an Act to amend the Social Security Act, and for other purposes.”

U.S5. Congress. Senate. Committee on Finance. Summary of Social Security
Amendments of 1972: Public Law 92-603 (H.R. 1). Joint publication of the
Committee on Finance, United States Senate, and the Committee on Ways and
Means, House of Representatives, 92d Congress, 2d session. Washington, U.S.
Govt. Print. Off., 1972. 56 p.

At head of title: 92d Congress, 2d session. Committee print.
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U.S. Congress. Senate. Committee on Finance. Subcommittee on Health.
Medicare-Medicaid Administrative and Reimbursement Reform. Hearings,
94th Congress, 2d session. Washington, U.S. Govt. Print. off., 1976.
604 p.

Hearings held July 26-30, 1976.

U.S. Congress. Senate. Committee on Finance. Repeal of consent to suits
respecting hospital provider cost under Medicaid; and Medicare-Medicaid
antifraud amendments; report to accompany H.R. 12961, 94th Congress, 2d
session. Washington, U.S. Govt. Print. Off., 1976. 24 p. ({9th Congress,
2d session. Senate. Report no. 94-1240)

———-- Medicare-Medicaid antifraud and abuse amendments; report to accompany
S. 143, 95th Congress, lst session. Washington, U.S. Govt. Print. off.,
1976. 96 p. (95th Congress, lst session. Senate. Report no. 95~453)

U.S. Congress. Senate. Committee on-Finance. Subcommittee on Health. Find-
ings of Permanent Subcommittee on Investigations on health maintenance
organizations. Hearing, 95th Congress, 2d session. Washington, U.S. Govt.
Print. Off., 1978. 147 p.

Hearing held May 18, 1978.

—=-- Medicare and Medicaid home health benefits. Hearings, 96th Congress, lst
session. Washington, U.S. Govt. Print. Off., 1979. 430 p.
Hearings held May 21, 22, 1979.
"Serial no. 96-14"

U.S. Congress. Senate. Committee on Finance. Subcommittee on Public Assistance.
Waste and abuse in Social Security Act programs. Hearing, 96th Congress, lst
session. Washington, U.S. Govt. Print. Off., 1980. 336 p.

Hearing held Nov. 16, 1979.
"Serial no. 96-58"

U.S. Congress. Senate. Committee on Finance. Medicare-Medicaid Administrative
and Reimbursement Refort Act of 1979; report to accompany. H.R. 934, 96th Con~
gress, lst session. Washington, U.S. Govt. Print. Off., 1979. 172 p. (96th
Congress, lst session. Senate. Report no. 96-471)

“H.R. 934, a bill for the relief of Brian Hall and Vera W. Hall."

U.S. Congress. Senate. Committee on Finance. Subcommittee on Health. Medicare
and Medicaid Fraud. Hearing, 96th Congress, 2d session. Washington, U.S.
Govt. Print. Off., 1980. 49 p.

Hearing held July 22, 1980.

4. Committee on Government Operations/Committee on Governmental Affairs

U.S. Congress. Senate. Committee on Government Operations. Permanent Subcom—
mittee on Investigations. Prepaid health plans. Hearings, 94th Congress,
lst session. Washington, U.S. Govt. Print. Off., 1975. 328 p-
Hearings held Mar. 13 and 14, 1975.
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U.S. Congress. Senate. Committee on Government Operations. Subcommittee on
Federal Spending Practices, Efficiency, and Open Government. Efficiency
of the Medicare program in disbursing funds to home health care agencies.
Hearings, 94th Congress, 2d session. Washington, U.S. Govt. Print. Off.,
1976. 442 p.

Hearings held April 12, 1976, Tampa, Fla.; May 5, 1976, Miama, Fla.

———-= Fraudulent payments in the Medicaid program. Hearing, 94th Congress,
2d session. Washington, U.S. Govt. Print. Off., 1976. 97 p.
Hearing held Aug. 17, 1976, Miama, Fla.

U.S. Congress. Senate. Committee on Government Operations. Problems asso-
clated with home health care agencies and Medicare program in the State of
Florida. Washington, U.S. Govt. Print. Off., 1976. 118 p.

At head of title: 94th Congress, 2d session. Committee print.

——--- Conveyance of U.S. interests in certain lands in Salt Lake County, Utah,
to the Shriners' Hospitals for Crippled Children; report to accompany
H.R. 11347, 94th Congress, 2d session. Washington, U.S. Govt. Print. Off.,
1976. 14 p. (94th Congress, 2d session. Senate. Report no. 94-1324)

U.S. Congress. Senate. Committee on Government Operations. Permanent Subcom—
mittee on Investigations. Medicaid management information systems (MMIS).
Hearings, 94th Congress, 2d session. Washington, U.S. Govt. Print. Off.,
1977. 268 p.

Hearings held Sept. 29, 30, Oct. 1, 1976.

U.S. Congress. Senate. Committee on Government Operations. Subcommittee on
Federal Spending Practices, Efficiency, and Open Government. Problems
associlated with the fraudulent payments of clients in the Medicaid Program;
a report. Washington, U.S. Govt. Print. Off., 1976. 34 p.

At head of title: 94th Congress, 2d session.

U.S. Congress. Senate. Committee on Government Operations. Permanent Subcom—

mittee on Investigations. Prepaid health plans. Hearings, 94th Congress,

lst session. Part 2. Washington, U.5. Govt. Print. Off., 1977. 329-594 p.
Hearings held Dec. 14 and 15, 1976.

U.S. Congress. Senate. Committee on Governmental Affairs. Subcommittee on
Governmental Efficiency and the District of Columbia. Legislation to
Establish Offices of Inspector General—H.R. 8588. Hearings, 95th Congress,
2d session. Washington, U.S. Govt. Print. Off., 1978. 542 p.

Hearings held June 14, 15 and July 25, 1978.

U.S. Congress. Senate. Committee on Governmental Affairs. Subcommittee on
Federal Spending Practices and Open Government. Assuring quality of care
in nursing homes participating in Medicare and Medicaid. Hearings, 95th
Congress, 2d session. Washington, U.S. Govt. Print. Off., 1979. 448 p.

Hearings held July 17; Aug. 2, 3; Dec. 8, 1978.

U.S. . Congress. Senate. Comumittee on Governmental Affairs. Permanent Subcom—
mittee on Investigations. Fraud, Abuse, Waste, and Mismanagement of Pro-
grams by HEW. Hearing, 95th Congress, 2d session. Washington, U.S. Govt.
Print. Off., 1979. 114 p.

Hearing held July 20, 1978.
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—--- Prepaid health plans and health maintenance organizations; a report.
Washington, U.5. Govt. Print. Off., 1978. 62 p. (95th Congress, 2d ses-
sion. Senate. Report no. 95-749)

—--- Home health care fraud and abuse. Hearings, 97th Congress, lst session.
Washington, U.S. Govt. Print. Off., 1981. 153 p.
Hearings held Mar. 13 and 14, 1981.

—-—= Home health care fraud and abuse; a report. Washington, U.S. Govt. Print.
Off., 1981. 54 p. (97th Congress, lst session. Senate. Report no. 97-210)

B. House Documents

1. Select Committee on Aging

U.S. Congress. House. Select Committee on Aging. Subcommittee on Health and
Long-Term Care. Auditing of nursing homes and alternatives to institution-
alization. Hearing, 94th Congress, lst session. Washington, U.S. Govt.
Print. Off., 1975. 108 p.

Hearing held July 12, 1975, in Providence, R.I.

U.S. Congress. House. Select Committee on Aging. New York home care abuse.
Hearing, 95th Congress, 2d session. Washington, U.S. Govt. Print. off.,
1978. 260 p.

Hearing held Feb. 6, 1978, in New York, N.Y.

----- Fraud and racketeering in Medicare and Medicaid. Hearing, 95th Congress,
2d session. Washington, U.S. Govt. Print. Off., 1979. 168 p-
Hearing held Oct. 4, 1978.
"Committee publication 95-177"

U.S. Congress. House. Select Committee on Aging. Subcommittee on Health and
Long-Term Care. Special problems in long~term care. Hearing, 96th Congress,
1st session. Washington, U.S. Govt. Print. Off., 1980. 679 P
Hearing held Oct. 17, 1979.
"Committee publication 96-208"

U.S. Congress. House. Select Committee on Aging. Subcommittee on Health and
Long-Term Care. Medicare and Medicaid fraud. Hearing, 96th Congress,
2d session. Washington, U.S. Govt. Print. Off., 1980. 39 p.
Hearing held May 15, 1980.

2. Committee on the Budget

U.S. Congress. House. Committee on the Budget. Omnibus Reconciliation Act
of 1980; report to accompany H.R. 7765. Washington, U.S. Govt. Print. off.,
1980. 661 p. (96th Congress, 2d session. House. Report no. 96-1167)

U.5. Congress. House. Committee on the Budget. Omnibus Reconciliation Act
of 1981; report together with supplemental, additional, and minority views
to accompany H.R. 3982. Washington, U.S. Govt. Print. Off., 1981. 3 v.
(97th Congress, lst session. House. Report no. 97-158)
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3. Committee on Government Operations

U.S. Congress. House. Committee on Government Operations. Subcommittee on
Intergovernmental Relations and Human Resources. HEW procedures and
resources for prevention and detection of fraud and program abuse. Hear-
ings, 94th Congress, lst session. Washington, U.S. Govt. Print. Off., 1975.
383 p. -

Hearings held Apr. 22 . . . June 24, 1975.

U.S. Congress. House. Committee on Government Operations. Department of
Health, Education, and Welfare (prevention and detection of fraud and pro-
gram abuse); a report. Washington, U.S. Govt. Print. Off., 1976. 42 p.
(94th Congress, 2d session. House. Report no. 97-786)

U.S. Congress. House. Committee on Government Operations. Subcommittee on
Intergovernmental Relations and Human Resources. Establishment of an Office
of the Inspector General in the Department of Health, Education, and Welfare.
Hearings, 94th Congress, 2d session. Washington, U.S. Govt. Print. Off.,
1976. 119 p.

Hearings held May 25, 27, 1976.

U.S. Congress. House. Committee on Government Operations. HEW Office of
Inspector General; report together with supplemental views to accompany
H.R. 15390. Washington, U.S. Govt. Print. Off., 1976. 20 p. (94th Con-
gress, 2d session. House. Report no. 94-1573)

U.S. Congress. House. Committee on Government Operations. Subcommittee on
Intergovernmental Relations and Human Resources. Establishment of Offices
of the Inspector General. Hearings, 95th Congress, lst session. Washington,
U.S. Govt. Print. Off., 1977. 856 p.

Hearings held May 17, 24; June 1, 7, 13, 21, 29; and July 25, 27, 1977.

4. Committee on Interstate and Foreign Commerce

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—
mittee on Oversight and Investigations. Getting ready for National Health
Insurance: unnecessary surgery. Hearings, 94th Congress, lst session.
Washington, U.S. Govt. Print. Off., 1975. 367 p.

Hearings held July 15, 17, 18; Sept. 3, 1975.

~ "Serial no. 94-37"

===== Cost and quality of health care: unnecessary surgery; a report. Washing-
ton, U.S. Govt. Print. Off., 1976. 52 p. (94th Congress, 2d session.
House)
At head of title: Subcommittee print.

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom
mittee on Health and the Environment. Selected data on nursing homes and
home health care; a staff report. Washington, U.S. Govt. Print. Off., 1976.
21 p. .
At head of title: 94th Congress, 2d session.
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U.S. .Congress. House. Committee on.Interstate and Foreign Commerce. Subcom—
mittee on Oversight and Investigations. Problems of Medicaid fraud and
.abuse. . Hearing, 94th Congress, 2d session. Washington, U.S. Govt. Print.
off., 1976. 133 p.

Hearing held Feb. 13, 1976.
"Serial no. 94-64"

U.S. Congress. House. Committee on Interstate. and Foreign Commerce. Subcom—
mittee on Health and the Environment. Medicare~Medicaid Anti~Fraud Act.
Hearing, 94th Congress, 2d session. Washington, U.S. Govt. Print. Off.,
1976. 149 p.

Hearing held Sept. 22, 1976, on H.R. 15536, H.R. 13347 and H.R. 14805,
H.R. 6483 [and] H.R. 6623.
"Serial no. 94-112"

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom-
mittee on Oversight and Investigations. . Delivery of health care: California
PHP's. Hearing, 94th Congress, 2d session. Washington, U.S. Govt. Print.
off., 1977. 206 p.

Hearing held Nov. 22, 1976, in Sacramento, Calif.
"Serial no. 94-160~

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—
mittee on Health and the Enviroament. Praud and abuse in the Medicare and
Medicaid Programs; a joint staff report prepared by the Subcommittee on
Health and Environment of the Committee on Interstate and Foreign Commerce,
House of Representatives, and the Subcommittee on Health of the Committee on
Ways and Means, House of Representatives. Washington, U.S. Govt. Print.
Off., 1977. 20 p.

At head of title: 95th Congress, lst session. . Joint Committee. Print.
"WMCP: 95-6"

U.S.. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—
mittee on Health® and the Environment. Medicare-Medicaid Antifraud and
Abuse Amendments. Joint hearings, before the Subcommittee on Health and
the Environment of the Committee on Interstate and Foreign Commerce, House
of Represenatives, and the Subcommittee on Health of the Committee on Ways
and Means, House of Representatives, 95th Congress, lst session. Washington,
U.S. Govt. Print. Off., 1977. 499 p.

Hearings held Mar. 3 and 7, 1977.

"H.R. 3; a bill to strengthen the capability of the Government to detect,
prosecute, and punish fraudulent activities under the Medicare .and Medicaid
programs, and for other purposes.”

"Serial no. 95-7"

U.S. Congress. House. Committee .on Interstate and Foreign Commerce. Subcom~
mittee on Oversight and Investigations. Nursing home abuses. Hearings,
95th Congress, lst session. Washington, U.S. Govt. Print. off., 1977.
200 p.
Hearings held Mar. 15 and 16, 1977, on-health care delivery system in
nursing homes.
"Serial no. 95-19"

—-—= Fraud and abuse-in nursing homes: pharmaceutical kickback arrangements;

report. Washington, U.S. Govt. Print. Off., 1977. 30 p.
At head of title: 95th.Congress, 1st session. Committee print 95-9.
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U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—
mittee on Health and Scientific Research. Clinical Laboratory Improvement
Act of 1977. Hearings, 95th Congress, lst -session. Washington, U.S. Govt.
Print. Off., 1977. 765 p.
Hearings held Mar. 29 and 30, 1977, on S. 705, the Clinical Laboratory
Improvement Act of 1977.

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—-
mittee on Health and the Environment. Clinical Laboratory Improvement Act
of 1977. Hearings, 95th Congress, lst session. Washington, U.S. Govt.
Print. Off., 1977. 642 p.

Hearings held June 14 and 15, 1977, on H.R. 6221, the Clinical Labora-
tory Improvement Act of 1977.
"Committee Serial no. 95-17"

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Medicare-
Medicaid antifraud and abuse amendments; report to accompany H.R. 3 together
with separate and additional views and including cost estimate of the Con-
gressional Budget Office. Washington, U.S. Govt. Print. Off., 1977. 153 p.
(95th Congress, lst session. House. Report no. 95-393, part II)

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom—
mittee on Health and the Environment. Medicaid payments for ineligible
persons. Hearing, 95th Congress, lst session. Washington, U.S. Govt. Print.
Ooff., 1978. 28 p. .

Hearing held Nov. 1, 1977. .
"Committee Serial no. 95-48"

——--- Medicaid and Medicare Amendments. Hearing, 95th Congress, lst session.
Washington, U.S. Govt. Print. Off., 1979. 1205 p.
Hearings held Oct. 16, 19, 22, and 23, 1979, to consider various pro-
posals to amend Social Security Act Medicare and Medicaid programs, including
H.R. 4000 and similar bills. .
“"Committee Serial no. 95-48"
U.S. Congress. House. Committee on Interstate and Foreign Commerce. Medicare
amendments of 1980; report to accompany H.R. 3990 together with additional
views and including cost estimate of the Congressional Budget Office. Wash-
ington, U.S. Govt. Print. Off., 1980. 106 p. (96th Congress, 2d session.
House. Report no. 96-588, part 3)

—--- Medicare and Medicaid Amendments of 1980; report to accompany H.R. 4000.
Washington, U.S. Govt. Print. Off., 1980. 204 p. (96th Congress, 2d ses—
gion. House. Report no. 96-589, part 1I)

U.S. Congress. House. Committee on Interstate and Foreign Commerce. Subcom~
mittee on Health and the Environment. Various Medicaid proposals. Hearing,
96th Congress, 2d session. Washington, U.S. Govt. Print. Off., 1980. 205 p.

Hearing held Sept. 8, 1980.

"H.R. 7028, H.R. 7029, H.R. 7030, H.R. 7031, and H.R. 7468, bills that
propose fundamental changes In the Medicaid program, with major implications
for program eligibles, particpating providers, and for Federal and State
goverument. "

“Serial no. 96-195"
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U.S. Congress. House. Coummittee on Interstate and Foreign Commerce. Subcom—
mittee on Oversight and Investigations. Wasted surgical dollars. Hearing,
96th Congress, 2d session. Washington, U.S. Govt. Print. Off., 1980. 38 p.
Hearing held Dec. 2, 1980.
"Serial no. 96-228"

5. Committee on Ways and Means

U.S. Congress. House. Committee on Ways and Means. Social Security Amendments
of 1970; report to accompany H.R. 17550. Washington, U.S. Govt. Print. Off.,
1970. 144 p. (91st Congress, 2d session. House. Report no. 91-1096)

"H.R. 17550, to amend the Social Security Act to provide increases in
benefits, to improve computation methods, and to raise the earnings base
under the Old-Age, Survivors, and Disability Insurance System, to make
improvements in the Medicare, Medicaid, and Maternal and Child Health program
with emphasis upon improvements in the operating effectiveness of such pro-
grams, and for other purposes.”

—=-- Social Security Amendments of 1971; report to accompany H.R. 1. Washing-
ton, U.S. Govt. Print. Off., 1971. 386 p. (924 Congress, lst session.
House. Report no. 92-231)

“H.R. 1, to amend the Social Security Act to increase benefits and
improve eligibility and computation methods under the OASDI program, to make
improvements in the Medicare, Medicaid, and Maternal and Child Health Pro-
grams with emphasis on improvements in their operating effectiveness, to
replace the existing Federal-State public assistance programs with a Federal
program of adult assistance and a Federal program of benefits to low-income
families with children with incentives and requirements for employment and
training to improve the capacity for employment of members of such families,
and for other purposes.”

—=-== Summary of Social Security Amendments of 1972: Public Law 92-603 (H.R. 1).
Joint publication of the Committee on Ways and Means, House of Representa-
tives, and the Committee on Finance, United States Senate, 92d Congress,
2d session. Washington, U.S. Govt. Print. Off., 1972. 56 p.

At head of title: 924 Congress, 2d session. Committee print.

U.S. Congress. House. Committee on Ways and Means. Subcommittee on Oversight.
Study of home health services under Medicare. Joint hearing, before the
Subcommittee ‘on Oversight and the Subcommittee on Health of the Committee on
Ways and Means, House of Representatives. Hearings, 94th Congress, 2d ses—
sion. Washington, U.S. Govt. Print. Off., 1977. 59 p.

Hearing held Sept. 13, 1976.

U.S. Congress. House. Committee on Ways and Means. Subcommittee on Health.
Fraud and abuse in the Medicare and Medicaid Programs; a joint staff report
prepared by the Subcommittee on Health of the Committee on Ways and Means,
House of Representatives, and the Subcommittee on-Health and the Environment
of the Committee on Interstate and Foreign Commerce, House of Representatives.
Washington, U.S. Govt. Print. Off., 1977. 20 p.

At head of title: 95th Congress, lst session. Joint Committee Print.
"WMCP: 95-6"
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U.S. Congress. House. Committee on Ways and Means. Subcommittee on Health.
Medicare-Medicaid Antifraud and Abuse Amendments. Joint hearings, before
the Subcommittee on Health of the Committee on Ways and Means, House of
Representatives, and the Subcommittee on Health and the Environment of the
Committee on Interstate and Foreign Commerce, House of Represenatives, 95th
Congress, lst session. Washington, U.S. Govt. Print. Off., 1977. 499 p.

Hearings held Mar. 3 and 7, 1977.

"H.R. 3, a bill to strengthen the capability of the Government to detect,
prosecute, and punish fraudulent activities under the Medicare and Medicaid
programs, and for other purposes.”

"Sertal no. 95-7"

U.5. Congress. Committee on Ways and Means. Subcommittee on Health. Medicare
and Medicaid frauds. Joint hearing, before the Subcommittee on Health and
the Subcommittee on Oversight of the Committee on Ways and Means, House of
Representatives, and the Special Committee on Aging, United States Senate,
95th Congress, lst session. Part 8. Washington, U.S. Govt. Print. off.,
1977. 811-975 p.

Hearing held Mar. 8, 1977.

U.S. Congress. Committee on Ways and Means. Subcommittee on Health. Medicare
and Medicaid frauds. Joint hearing, before the Subcommittee on Health and
the Subcommittee on Oversight of the Committee on Ways and Means, House of
Representatives, and the Special Committee on Aging, United States Senate,
95th Congress, lst session. Part 9. Washington, U.5. Govt. Print. off.,
1977. 975-1264 p.

Hearing held Mar. 9, 1977.

U.S. Congress. House. Committee on Ways and Means. Subcommittee on Health.
H.R. 3; Medicare—Medicaid Anti~Fraud and Abuse Amendments. Washington, U.S.
Govt. Print. Off., 1977. 34 p.

At head of title: 95th Congress, lst session. Committee Print.
"WMCP: 95-14\"

U.S. Congress. House. Committee on Ways and Means. Medicare-Medicaid Anti-
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This section ‘provides a.selected bibliography of major U.S. General
Accounting Office (GAO) documents related to fraud, waste, and abuse in
: the Medicare and Medicaid programs. The documents are organized chronologically.
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APPENDIX

- APPENDIX A

.
MEMORANDUM . DEPARTMENT OF KEALTH, EDUCATION, AND WELFARE
i

i MINISTR A
| e ) -:_:‘S&"‘IALSECURITYAD INISTR \TION.

All Executive- Staf DAfE::FeS;uary 8, 1980

i wrervae  SAX
Herbert™X. Doggette; Jr.
Deputy. Commissioner (Operations)

~Program Misuse-and Management Inefficienéy-rINFORMATluN

In a recent.meeting, Secretary Harris inforred us that
in the future, rather than using the phrase, “fraug,
.abuse, and waste," she would prefer "procram misuse
and management inefficlency." I agree that the

. Secretary's tarminology mcre accurately reflects what

we are measuring and working to eliminate. The change
is effective immecdiately; please sece that is is
cffected in your areas of responsibility.

cc:

oc
oGC

OC § 0393
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APPENDIX B

SURVEY OF RESOURCES

WITHIN

THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

AIMED AT REDUCING FRAUD, ABUSE AND WASTE

Prepared by: Office of Inspector General
Health Care and Systems Peview
March 23, 1981
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Purpose
This survey updates a previous one completed in August 1977

which responded to a question from a Congressional question-
naire to the Inspector General on the total resources (staff
andbdollars) available to promote economy and efficiency and/or
combat fraud and abuse in the Department. The Office of Inspector
General (0IG) committed itself to resurvey the Department's

resources once the reorganization from HEW to HHS was accomplished.

Background

The terms fraud, abuse, or waste (inefficiency) were not redefined

from those used in the original survey. This survey did, however,
attempt to encombass a much broader look at the available resources
to combat fraud, abuse and waste (FAW). Its intent was to

include all activities involved in combating FAW beyond "post-~

audit® activities.

The following definitions were used:

o  Fraud: the qbtaining of something of value through
willful misrepresentation.

© Abuse: covers a wide variety of program violations
and improper practices not involving fraud.

© Waste (inefficiency): consists of any and all actions
and or lack of actions leading to the unwise
use of Federal programs, funds or resources,
resulting in costs incurred without the receipt

of full and‘reaéonable benefits.

87-144 0 - 81 - &
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* All Principal Operating Components (POC) including components
of the Office of the Secretary and Offices of Principal Regional
_Officials were asked to re-survey their operations and provide
us with ghe total resources (staff and dollars) engaged in

- combating FAW. The request also called for'a brief narrative
or functional statement of dutiesuperforﬁed for each component

identified in the survey.

Summary of Survey

The total figures prpvided represent on-board strength at the
time of the survey (October/November 1980). - The survey dis-

closed that exclusive of the OIG, 10,344 staff years at a cost

of $384:211 million are expended toward combating fraud, abuse

and waste in the DHHS. The OIG on-board total resources as

of November 1980 were 977 ($43.320 million) for.a Departmental

total of 11,321 staff years at a cost of approximately $427.527

million.

The survey data was reviewed.to insure each POC's adherence
to the general guidance provided by the OIG. We independently
canvassed two.major- POC's to determine the accuracy and con-
. sistency of the data.: For the most part, the responding and

. respongible components for this review were the respective

- office.of Management and Budget in each POC. - BCFA, SSA and

OHDS' data were all compiled by the Management and Budget
staffs. PHS took a different approach and allowed each com-
ponent within that POC to respond to the.OIG request. For

this reason it is conceivable that there may be some incon-



i

sistency in the PHS data witﬁ respect to both staffing and

costs.

As previously indicated this review took a much broader look

at fraud, abuse and waste activities than did the previous
survey which concerned itself mostly with "post audit" functions.
This report therefore reflects a greater increase in the efforts

currently being expended by HHS in the following areas:

... fraud and abuse investigations;

... audits of State and local governments, nonprofit organi-

zations, insurance companies, and internal HHS activities;

... other audit-related matters and/or reviews, e.g.,
monitoring of implementation of audit recommendations,
field examination and compliance reviews by certain

program staff, etc.;

... program integrity activities;

... Mmanagement surveys and related activities dedicated
to resolving specific programs or operational and

organizational problems; and

... Qquality control reviews of the various programs.
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These: survey data do not reflect resources available .in.the
Office for Civil Rights or the Center for Disease Control,

Both of these components did not respond to the OIG request.

The following schedules represeht each POC's efforts aimed

at combating fraud, abuse and waste.
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Office of the Secretary ~ 1205 Staff Years $50.639 Million

The Office of the Secretary has four components (including

the Office of Inspector General) with resources available to
combat fraud and abuse and/or promote economy and efficiency
in HHS programs. They are a) the Office of Inspector General
(OIG) 977 sStaff Years $43 Miliion, b) the Assistant Secretary
for Management and Budget (ASMB) 85 staff years $3.0 million,
and c¢) the Assistant Secretary for Personnel Administration

(aSPA) .

General Description of Activities

Resources Available

Staff Years Cost gMillions)

Investigations 181.0 $ 7.958 1/
Audits 742.0 32.897 2/
Management Syétems Review 72.0 2,799 3/
Fiscal Review ' 135.0° 4.370
Audit-Related Matters 17.0 -640 4/
Utilization Review 9.0 ‘ .228
Other 49.0 1.744 5/
Total 1205.0 $50.639

1/ Investigations (180.7 Staff Years $7.958 Million) - The

OIG has the majority of investigations represented here. They
are located within the Office of Assistant Inspector General
for Investigations (175 Staff Years $7.759 Million). This office

provides leadership, policy direction, planning, coordination
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and management of the HHS OIG investigative program, conducts
investigation of cases of alleged fraud and abuse in programs
and operations administered or financed by the Department,
including allegations against Department contractors, grantees,
or other entities or individuals funded, .supported or employed

by the Department.

ASPA (5.7 Staff Years $.19 Million) - The Division of Personnel

Investigations assess allegations, conducts investigations,
and makes recommendations for disposition in merit systems
-and non-criminal standards-of-conduct cases, It also estab-

lished- and maintains an internal employeefsecutity program.

2/ Audits (742.0 Staff Years $32.897 Million)-- The Office

of Assistant Inspector General for Auditing's major duties

include: 1) audit service to all management levels within

the Department through the conduct of comprehensive audits
which include examinations of the Department, and its grantees
and contractors; 2) developing policies, procedures, standards
and criteria relating to audit activities at all levels within
the Department; 3) determining when audits can be best carried
out by organizations outside HHS, preparing guidelines for
conduct of such audits and reviewing adequacy of reports
prepared by others for HHS; and 4) conducting follow-up audits
and speciai analyses to_detetmine propriety of acﬁion taken

. by top 'management on. previous audit findings and recommendations.
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. 3/ Management Systems Review (72.1 Staff Years $2.799)

Assistant Inspector General for Health Care and Systems

Review (HCSR) - 36.0 Staff Years $1.596 Million - HCSR

reviews management by the Department of its programs,
giving pértlcular attention to manaéement information
systems, quality control systems and program integrity.

The Hcék’provides analysis and systems development neces-
sary to keep thelsécretary and Congress fully informed
about problems and deficiencies relating to the administra-~
tion of Department progréms and 2) develops and recommends
policies for the conduct, direction or management of inter-
departmental, interagency, interstate and interngtional
activities relating to prbmotion of economy and efficiency‘
in the prevention and detection of fraud and abuse in all
Depéttmental programs.

.

Assistant Secretary for Management and Budget (ASHB) -

32.5 Staff Years $1,120 Million - The ASMB administers

the Operation Management Systems (OMS) which involves the

periodic reviews of operating component's progress against
major operational plans and objectives; 2) studies the 4
use of consultant contracts to detect government waste
and abuse; 3) conducts a number of reviews of program
activities with respect to fraud and waéte; 4) conduct

reviews of conference management with 0S; other activities
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in this category include :assisting programs in identifying
operating problems and appropriate corrective actions in

order to improve the efficiency of daily operations.

4/ Audit-Related Matters - 16.5 Staff Years $.640 Million-

ASMB, Office of Grant and Contract Financial Management-

.Resolves audit findings involving system deficiencies ana

cost disallowances of grantee/contractor organizations
which "cut across®™ POC or Federal agency lines. Develops
policies and procedures on audit resolution and cost

determination related to grants and contracts.

5/ Other - 49.2 staff Years §1.747 Million

-ASPA - 3 Staff Years $.104 Million - Activities involve

program evaluation, coordination or evaluation with the

Office of Personnel.Management and the development of
evaluation techniques and guidance to principal operating

components and service to personnel offices.

0IG (Executive Management) - 24 Staff Years $1.064 Million-
Responsible for supervision, coordination, ana direction
of investigative, audit and HCSR functions in BBS. The

IG's respoﬁsibilities and.duties are to promote economy

and efficiency in the administration of and prevention

and detection of fraud and abuse in HHS programs.
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c. Offices of Principal Regional Officials - 22.2 Staff Years

$.579 Million - In this category are functions and duties

which encompass the Division of Cost Allocations, Regional

Offices Facilities, Engineering and Construction and the

Division of Administrative Services activities. Functions

involve claims review for contractors and space management;
relating to news media in reference to fraud and abuse
activities; reviewing and checking of plans and specifica-

tions, bids, change orders, construction, and payments.
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Social Securitx.Administration (SSA) - 8426 staff Years $322.1
Million

- SSA's data, abstracted from-a report on fraud and abuse preven-
tion and detection, submitted to the Subcommittee on Sociél
‘Security of the House Ways and Means Committee, represents
approximately 10 percent of their total staffing resources.

The total resources identified here include the audit resources
of the Office of Child Support Enforcement (OCSE). SSA's
budget provides for some specific activities. aimed at assuring
the integrity of SSA - administered programs. For example,

the fiscal year ‘1981 budget provides about 2500 staff yeérs

and $70 miilion for the Office of Assessment.

General Description of Activities

_ Resources Available
Staff Years Cost (Millions)

Investigations . ‘1487 $ 1l40.0 1/
Audits/Audit-Related Matters - 464 ' 12.6 -2/
Quality Control Reviews 1794 “50.0 g/
. Management‘;ystems Reviews 50 1.5 4/
Other ’ iﬁél 118,0 5/

Total 8426 . 322,12
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1/ Investigations - - (1487 Staff Years $140 Million)

a. Continuing disability investigations involve 1272 Federal
staff years and a total of $134 million for Pederal and
State involvement. These investigations help insure that
disability insurance and SsI disabilitf beneficiaries

continue to meet statutory requirements.

b. External Fraud -~ SSA investigates a large number of poten~-
tial external fraud cases each year. In the year ending
September 30, 1980 over 11,000 potential fraud cases were
identified for investigation. 215 staff years ($6 million)
were identified which involve investigations and program

integrity activities.

Among these activities are the development, by the program
integrity staff, of anti-fraud policies and procedures

and investigation of cases of suspected external fraud

and abuse., District office staff-years involved in these

activities number approximately 133.
Internal fraud investigation involving Federal employees
are usually not conducted by SSA, but by the Office of

Inspector General.

2/ Audit (464 Staff Years $12.6 Million)

a. OCSE - (137 staff Years $5.0 Million) - The Audit Division

of OCSE develops plans, schedules and standards for State
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Child Support Enforcement audits as required by law and
conducts annual audits-and other audits of State OCSE

programs.

b. Office of:Assessment (oa) - bivision of Administrative
Integrity-Internal SSA .fiscal and sysﬁems security audits
are conducted by this division both at the local and national
levels. Fiscal audits include
o time and leave practices;

o ~cash collections;
o petty cash and ;mp:est funds; and

o contractual operations.

Systems Security audits include
o SSI form-8080 turnaround time; )
o pre-effectiveness-audits of District Office Imput (DODI); and
o pre-and post-award audits of SSA Data Acquisition and

Response System (DARS).

Aimed at internal or employee_fraud and abuse-activities are
some 240 staff years ($5.9 million) for internal security in l
the district offices. Among other things, SSA is testing
procedures which will require the use of a personal: identifi-
cation number for field staff to gain access to the computer
.systems. This will -allow SSA to establish an audit trail for

all payment transactions.
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Furthermore, future audits of the Social Security Trust Fund
are proposed. . There is a feeling that existing HHS Audit
Agency activities do not serve SSA's needs and that there is

very little coordination between the Audit Agency and SSA.

3/ Quality Control Reviews =~ (1794 Staff Years $50.0 Million)

Quality Control functions of the 0ld Age Survivors Disability
Insurance (OASDI) and SSI quality assurance systems are largely
maintained by the Office of Assessment. These systems provide
-information on the amount and causes of incorrect paymen&s

and help formulate appropriate corrective action plans.

4/ Management Systems Review - {50 Staff Years $1.5 Million)

Efforts expended in this area include .systems security officers
in headquarters and regional offices to help insure that security
is integrated into the management processes of SSA. These

efforts are specifically aimed at internal or employee fraud.

5/ Other - (4631 Staff Years $118.0 Million)

In this category efforts are devoted for SSI redeterminations.
The redetermination process verifies continued eligibility
and accuracy of payment amounts. The majority of resources
for this effort are located in SSA district offices. These
redeterminations are major SSA activities which have a fraud

deterrent and detection effort.
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_HEALTH CARE FINANCING ADMINISTRATION .
GLOSSARY OF. PROGRAM TERMINOLOG'Y

An Aberrant Cost Study is a type of program: validation review performed on specific
health providers reimbursed on'a cost-related basis. Such a study is initiated when
statistical patterns.indicate the need for onsite independent review of pertinent cost
centers. .

The Annual Contractor Evajuation Report (ACER) is a formal appraisal of an individual
contractor's operations. Its preparation involves the synthesis of information from

a variety of sources including onsite reviews.

The Annual State Evaluation Report (ASER) is a formal evaluation of each Medicaid
State-Agency's performance on the State Assessment and other reviews.

Carriers are public or private organizations under contract to administer Medicare
Pari B (Supplement;ry Medical Insurance).

. The Contractor Performance Evaluation Program (CPEP) provides for an annual onsite
appraisal of each medicare contractor. 1his appraisal involves Medicare Part A and/or

Part B reviews in a number of core areas.

The Cost Report Evaluation Program (CREP) is designed 1 measure the quality of
the intermediaries’ action in reviewing, adjusting, and settling hospital cost reports.

Early and Periodic Screening, Diagnosis and Treatment (EPSDT) is a program included
ina i§37 amendment 1o the Mea icaid law requiring states to insure the provision
of periodic screening, diagnosis, and treatment to eligible children.

EPSDT Quality Control (QC) reviews are conducted on State EPSDT programs to insure
conformance with regulatory provisions.

Intermediaries are public or private organizations under contract to administer Medicare
Part A (Hospital Insurance).

The Medicaid Quality Control (MQC) Program provides for federal re-reviews of a
subsample of state MQC reviews in the areas of Medicaid eligibility determinations,
claims processing, and third-party liability.

The Medicare Part B Quality Control Program provides for federal re-reviews ofa

subsample of carrier Part B Quality Assurance Reviews.

The Professional Standards Review Organization (PSRO) Program provides for a system
of peer review under Title XIB of the Social Security Act. Each Professional Standards

Review Organization (PSRO) is administered and controlied by local physicians who
evaluate the necessity and quality of medical care delivered within their area under
the Medicare, Medicaid, and Maternal and Child Health programs.

PSRO Assessments evaluate the effectiveness of PSRO pa'formarice.
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A Program Implementation Review is performed at States, Medicare contractors,

or individual health providers when there are indications of unreasonable Medicare

or Medicaid reimbursements resulting from potential or perceived weaknesses in Medicaid
and Medicare program policy or operations. .

State Assessments are onsite reviews of the performance of Medicaid State Agencies
in a number of core areas, e.g., claims processing, third party liability, eligibility
determinations, reimbursement/financial management, utilization control, and EPSDT.

A Systematic Abuse Review is conducted on non-institutional providers, i.e., those
reimbursed on a cﬁ_a'rge or fee-related basis, when there are indications that inappropriate
payments have been made. : .

-Utilization Control Reviews evaluate the effectiveness of State utilization surveys

in which samples of individual patient files are selected for intensive analysis. These
surveys are reqrired under Medicaid for those facilities that do not accept PSRO
decisions as binding.



- 16 -

Health Care Financing Administration (HCFA) 946.0 Staff Years-

$30.612 Million

HCFA's original submission .revealed a total of 844.3 staff
years ($19.730 million) devoted:to combating fraud, abuse and
waste. HCPA reorganized in 1979 creatiné five major components’
which now show an increase of 102.1 staff years gevoted to
combating abuse and waste. HCFA's response was limited to
abuse and waste (inefficiency) since they are no longer respon-
sible for conducting fraud-investigations. The survey data
represent. 208 of HFCA's total resources of approximately 4685

staff years.

General Description of ‘Activities

. Resources Available
Staff  Years Cost (Millions)

Audits 44.0 $ l.40 V/
Quality Control Review 256.0 8.196 2/
ntilization Reviews 8.0 .320 3/
Fiscal.Réviews . 80.0 2.56 4/
_Audit-Related Matters 178.0 5.71 5/
Management Systems Reviews : 10;0 .5766/
Other 372:8 s 15:8527/

1/ Audits (44 Staff Years $1.40 Million) - The Office of

Program Validation maintains audit activities in 3 areas.
‘They -are a) program implementation reviews, b) aberrant cost

studies and c) systematic abuse reviews. .All ‘three activities
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follow audit protocols in looking at "operations" and "policies".
The Group Health Plans Operations Staff, Bureau of Program
Operations, also ﬁaintains audit of cost reports of group

health plans.

2/ Quality Control (QC) (256 Staff Years $.196 Million) -

HCFA has a Bureau of Quality Control which maintains the
Mediciad QC Program, EPSDT QC programs, Utilization Control
Review programs and the Part A and B Quality Assurance pro-
grams. Regional offices also provide support in the Mediciad
Quality Control (MQC) program, including federal re-reviews
of State MQC reviews, analysis and summary of State MQC

. Btatistical reports; and Medicare Quality Control including
providers cost report evaluation program (CREP) and Part B

Quality Control sampling.

3/ Dtilization Review (8 Staff Years $.320 Million) - The

Bureau of Program Policy's Utilization Effectiveness Branch
reviews Medicaid State Plan changes; makes Utilization Review

Policy, and reviews Utilization Screens of Medicare contractors.

4/ Fiscal Review (80 Staff Years $2.56 Million) - Efforts

are expended both at HCFA headquarters and field officials
in conducting and analyses of providers, groups of providers
or industry segments to identify aberrant benefit expenditures

patterns. HCFA also reviews reimbursement performance of

87-144 0 - 81 - 7
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contractors and state agencies, including interregional coordina-
tion and evalua;ion activities; develops and administers systems
for recovery of overpayments and reviews budget estimates from
state agencies (SA) and contractors. Other fiscal activities
include reviews of cost effectiveness and accounting aspecté

of contractors and state agency ADP systems proposals; reviews,
of contractor and administrative costs; and reviews of states'
claims for Federal Financial Participation (FFP) in Medicaid

programs.

5/ Audit-Related Matters (178 Staff Years $5.71 Million)
The following HCFA components are involved in audit-related

activities.

a. Office of Financial Analysis - Acts as control point
. for review and resolution of GAO and HHS-AA audits.

b. Division of Financial Analysis performs oversight of
Medicare/Medicaid audit resolutions; conducts audit
liaison for Bureau of Program Operaiions;

c. Office of Direct Reimbursement Technical support staff-
coordinate audits of direct-dealing providers.

d. HCFA Regional Offices - Office or Program validation
staff Eonduct aberrant cost studies, program implementa-
tion reviews, systematic abuse reviews and sanction
activities. The headquarters staff for these éame
activities maintain audit functions following audit

protocols.
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6/ Management Systems Reviews (10 Staff Years $.576 Million -

The Office of Management Services maintains the Department's
Operation Management System (OMS) which monitors a number of

savings initiatives.

1/ Other (370.2 Staff Years $11;85 Million) - Captured in

this designation are all other ‘on-going program functions which
work toward promoting ecvonomy and efficiency such as:

a. Division of Performance Evaluation (15 Staff Years -
$.480 Million) performs evaluation of contractors and
‘State agencies; maintains ACER, CPEP, and state assess-
ment -programs; maintains oversight of regional office
evaluation of contractor and state agencies performance.

b. Division of Operations analyzes and evaluates nationwide
operating problems in Medicare and Medicaid problems;
including fixed price contracts.

c. Division of Systems Review and Evaluation reviews con-
tractor and state agency automated systems; evaluates
claims processing systems; and reviews request for
increased FFP and EDP changeé and upgrades.

d. Corrective Actions Projects Division directs technical
assistance to State agencies or contractors for manage-
ment/systems improvement to reduce erroneous payments,

e. Division of Health Care Cost Containment established
and maintains limits on cost of hospitals, héme health

agencies and skilled nursing facilities.
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£. Regional offices -

performance of PSRO assessments-

conduct -of CPEP reviews; preparation of ACERS; other
contractor performance evaluations;

performance of state assessments, reviews of State
plans and amendments; fesolution of compliance issues;

other state agency eﬁaluations.
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Office of Human Development Services (OHDS) - 397 Staff Years

14.195 Million

The Office of Human Development Services concentrate its major
effort to combat fraud, abuse and waste in three functional
areas; fiscal reviews, management/other reviews and audit or

audit-related activities.

General Description of Activities

Resources Available

staff Years Cost (Millions)

Audit/Audit Related. ' 33.0 $ 1.155 1/
Fiscal Review ' ] 145.0 5.040 2/
Management/Other Reviews 219.0 : 8.0 3/
Total - 397.0 14.195

1/ Office of Management Services/Division of Grant and Contracts .

Management maintains extensive follow-up procedures on audit
findings in the Head Start and Native American programs, also
currenf regglations mandate annual program/financial management
audits for these same two program areas. OHDS anticipates

to strengthen on-going audit resolution activities and inaugurate
a joint Head Start/Community Services Administration audit

process.

2/ Office of Fiscal Operations (Orb) - Financial management

(grants management) specialists conduct extensive reviews of

the fiscal operations of grantees to assess their adherence
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to prescribed Federal, Departmental and OHDS policies and proce-
dures. These réviews are most often independent of program
reviews and oriented toward providing technical assistance

to grantees in the area of financial management procedutes;
These reviews are most often independent of program reviews

and oriented toward providing';echnical assistance to grantees
in the area of financial management. In-depth cost analyses

are also conducted on HDS contracts.

3/ This category involves all those programmatic activities

sﬁch as those conducted by the Office of Program Cootdinaéion

and Review (OPCR) and program administrative functions within

the Administration for Children, Youth and Families, Adminis-
tration on Aging, Administration for Developmental Disabilities,
Administration for Native Americans and Work Incentive Program
both in headquarters and field. ﬁandated by OHDS internal
policy, program specialists conduct periodic on-site visits

to grantees :o‘ensute program and policy directives are followed
and that grantees are invcompliance with legislative reguirements,

etc.
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Public Health Service (PHS) 347.0 Staff Years $9.981 Million

The Public Health Service responded to our survey with individual
agency response with coordinating effort by their Office of .
Management and Budget. The Center for Disease Control was

the only PHS unit which failed to'provide any data for this

report.

General Description of Activities

Resources Available

) Staff Years Cost (Millions)
Audits/Audit-Related Matters 35.0 T .861 1/
Inveétigationé 21.0 ) .632 2/
Fiscal Reviews : 91.0 2.328
Quality Control Review . . 47.5 1.408
Utilization Reviews 25.0 .983
Management Systems Review 58.0 1.756
Program Integrity . 17.0 .427
Other ' 52,0 -  1.587
Total 347.0 9.981

1/ Audits/Audit-Related Matters (34.4 Staff Years $.861 Million)

Health Services Administration (HSA)

- a. Office of Piscal Services - (7.0 Staff Years $.153 Million)
Conducts audits of Imprest Fund Cashiers; audits and examina-
tions of vouchers and other documents to ensure proper

‘charges and receipts for direct loans and interest subsidy
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payments; and also maintains audit report resolutions activi-
ties.

b.  Indian Health Service - (4.5 Staff Years $.080 Million)-
Audits are conducted in conjunétion with the Office of
Fiscal Services. Other activities include implementation
of new budgeting and cost accounting systems.

¢. Bureau of Community Health Services (BCHES) - BCHS has no
aﬁditors as such, but they have initiated a requirement
that .all BCHS supported projects will have an annual CPA
audit. Even though this is contrary to established DHES
policy, which does not permit annual audits, BCHS believes

this is necessary for adequate monitoring and control.

Health Resources Administration (HRA)

a. Division of Grants and Procurement Management Cost Advisory
Board (1.9 Staff Years $.047 Million) - This staff of
professional accountants performs financial and general
business management reviews of grantee and contractor
organizations when there is evidence or.substantial reason
to suspect that agency funds are being used improperly or
inefficiently. The results of these reviews are reported
to the requesting office, higher echelon agency officials,”

or HHS' Office of Inspector General.

Office of the Assistant Secretary for Health (OASH)

a. Division of Material Management, ASC/OM - (2 Staff years
$.043 Million) audit-related activities involve audits

resolution, review of contractor's invoices and vouchers
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to determine allowability and allocability of contractor's

cost billings.

b. Cost and Audit Management Branch (CAMB), DGC/ORM/OM (3 Staff
Years §$.154 Million) - Responsible for 1) developing and
implementing policies and procedures for an effective manage-
ment and use of audit reports of PHS contracts and grant
awards; and 2) monitoring audit resolution and audit
recommendations implementation activities through an audit

follow-up system.

Alcohol, Drug Abuse, and Mental Health Administration (ADAMHA)

a. National Institute of Mental Health (NIMH), St. Elizabeth's
Hospital (SEH) (2.5 Staff Years $.065 Million) =~ Audit
activities are maintained by the Office of Special Audits,

an "internal Inspector General for SEH".

Food and Drug Administration (FDA)

a. Policy Management Staff/ Office of Management and Operations,
Office of the Commissioner -~ conducts audits of program
operations to assure program integrity in conjunction with

investigations of internal programs.

PHS Regions

There is some regional audit activity in the Division of Health
Services Deliqery/clinical Consultation Branch, which includes
éudits of medical and dental records, nursing, nutrition and

pharmacy services.
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Region IX's Division of Alcohol, Drug Abuse and Mental Health

programs conducts spebial quick assssments/audits of grantees.

2/ Investigation - 20.7 Staff Years $4.632 Million

a. Food and Drug Administration (FDA) - (18 Staff Years §$.540
Million) - The Policy Management Staff, Office of Management
and Operations, conducts investigation of internal programs
and audits program operation to assure program integrity;
establishes policy and procedures for ADP security; and
reviews all appointments for compliance with conflict of

interest regulations.

b. Alqohol, Drug Abuse, and Mental Health Administration (ADAMHA)-
OM, Division of Personnel Management (.§"§1£Ef Years §$.008
Million) - Investigates DHHS hotline and conflict of interest

cases.

c. Health Services Administration (HSA) --

(1) Bureau of Medical Services (1 Staff Year $.025 Million) -
The Bureau is not an investigative body, however, it
does respond to investigations, conducted by others
including the Inspector General's "hotline" cases.

(2) Office of Contracts and Grants (0GC) (1 Staff Year $.038
Million) - In carrying out overview and surveillance

. responsibilities the staff pursues through informal

investigations, matters brought to its attention or

identified in the course of its normal activities that
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require or warrant fuller assessment. Matters deemed
important to agency management are brought to the
attention of the Administrator, his staff or the DHHS

Inspector General.

Office of Assistant Secretary for Health (OASH) - Cost and
Audit Management Branch (CAMB) DGC/ORM/OM - (.4 Staff Years
$.021 Million) -~ CAMB is responsible for monitoring the

resolution of Office of Investigation's (OI) reports forwarded

- to them by the Assistant Inspector General for Investigations.

CAMB reviews the reports to determine what administrative
actions should be pursued, and acts as a liaison between
the involved PHS agencies and OI. The investigations involve

primarily fraud and program abuse, although instances of

waste have been documented by the investigations.

National Institutes of Health (NIH), Office of Administration,
Division of Management Survey and Review - (12 Staff Years
$.455 Million) ~ This office investigates specific problem
areas at the request of top management. This staff also
provides advice and assistance to OD staff and operating

officials on management problems.



SCHEDULE OF RESOURCES WITHLIN HHS AIMED
AT RENDUCING FRAUD, ABUSE AND WASTFE

201

0S SSA HCFA OHDS PHS

Btaff ’ Cost (In | Staff Cost (In | Staff Cost (In Staff Cost (In {Staff Cost (In

ears Millions)| Years Millions)| Years Millions) Years Millions) |[Years Millions)

Audit-Related Matters 17.0 $ .640 " 178.0 $§ 5,710 2.0 § .074 27.0 § .s588

Fiscal review 135.0 4,370 . 80.0 2,56 145.0 5.040 | 91.0 2.328

aagement Review 72.0 2.799 50.‘0 $ 1.500 10.0 .576 58.0 1.756

Utilization Review 9.0 .228 8.0 ..320 25.0 .983

Quality Control 1794.0  50.0 | 256.0 8.196 48.0 1.408

Program Integrity : 17.0 427

Ovher 49.0 1.747 4631.0 118.0 370.0 11.850 219.0 8.0 52.0 1.587

Audit 742.0 32.897 464.0 12.600 44.0 1.400 31.0 1.081 8.0 .272

Investigation 181.0 7.958 ° | 1487.0 140.00 21.0 .632

Subtotal 1205.0 $ 50.639 8426.0 5322.100 946.0 § 30.612 397.0 $ 14,195 347.0 $9.981
Total 11321 $427.527
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APPENDIX C

OFFICE OF INSPECTOR GENERAL -— DHHS
HEALTH CARE AND SYSTEMS REVIEW
HCSR INDENTIFIED RECOMMENDATIONS FOR PROGRAM CHANGE

Audit number

Date

Agency

Subject

13-02608

15-00200

15-90250

06-02001 -

13-12614

12-13087

04-03001

12-13076

12-13105

2-4-80

6-25-80

8-22-80

3-31-80

6-13-80

6-30-80

10-15-80

10-23-80

11-3-80

12-1-80

" 12-2-80

OHDS

SSA

SSA

HCFA

SSA

HCFA

SSA

0s

HCFA

DHHS

ASMB -

Runaway Youth Follow-up,
memo to Manuel Caballo
Deputy Assistant Secretary

Assessment of Problems found
in the computer process

of SS Enumeration System
(attached to letter to Ted
Murchek from Sheila Brand)

Memo to General Counsel re:
Cost Disclosure Requirement.

Review of proceduers for
Reimbursing GSA from non-
recurring reimbursable
work authorizations

Management of Personal Care
Services Authorized under
Title XIX

Report on State Practices
in refunding the Federal
Portion of Recovered Over-
payments

Report on Need for More
Restrictive Policy &
Procedures Covering
Medicare Reimbursement for
Medical Services by Hos-
pital-Based Physicians

Report on Review of Title II
Benefit Payment Withdrawls
& Disbursement by SSA

Review of Cash Management
Practices DFAFS

Report on Review of the
Implementation of the
Requirements for Teaching
Physicians to Qualify for
Reimbursement Under Medicare
and Medicaid

Review of Internal Controls
Overpayment of Overtime

Reduction in Energy Use by
HHS



APPENDIX D

A Partial List of Statutes Under Which
Medicare/ Medicaid Fraud Could Be Prosecuted

C MEDICARE/NMEDICALD MAXIMUM PENALTY
STATUTE CAPTION CASES FINE JAIL
1. 18 US.C. § 285 (1970) ‘Taking or usina‘papcrs relat $5,000 5 yrs.
ing to cluims, © |
2. 18 U.S.C. § 286 (1970) Conspiracy to delraud the $10,000 10 yrs,
Government with respect to
chims,
3. 18 US.C. § 287 (1970) False, fictitions or lﬁudulcnt United States v. Catena, 500 $10,C90 Sy
claims, F.2d 1319 (3d Cir. 19741), cert,
denied, 119 U8, 117,
4. 18 US.C. § 371 (1970) Conpiracy to commit offense United States v, Radetsky, 535 $10,000 Syn.
or 1o defrawd United States, F.2d 556 (1th Cir, 1976), cert,
, , Adenied, 129 1.8, 820 (1976).
5. 18 US.C. § 495 (1976) Contracts, deeds and powers of $1,000 10 yrs,
attorney [forgery).
6. 18 U1.8.C. § 1001 (1976) Statements or entries gen- U fred Stares vo Gondor, 548 $10,000 5yrs,

erally.

FO o8 (R GFL0097),

United States v, Padeok)
(cited above,;

United States o, S, 523

F2AT7 (Oth v %), cen,
denied, 129 U0 817 (1976),

¥01



7. 18 US.C. § 1002 (1976)

8. 18 U.S.C. § 1341 (Supp. 1
1977)

Y. 18 US.C. § 1961 (Supp. 1
1977)

Possession of false paplers to
defrawd United States,

Frauds and swindles [mail
fraud).
Definitions [Racketeer Influ.

enced and Corpupt Organiza.
tions).

United Staes v. Mekflan, 505

CE2N 1320 (5th Cir, 1975),

United States v, Peterson, 488
F.2d 615 (5th Cir. 1974), cert.
denied, 119 1.8, 628,

United States v, Matanky, 182
F.2d 1319 (9th Cir, 1973), cert.
densed, 111 1LS, 1080,

“United States v, Carey, 479

F.2d 1010 (Mh Cir, 1973).

United Sttes v, Krde, 467
F.2d 37 (h Cir, 1972),

United States v, Blizewice, 459 -

F.2d 412 (6th Cir, 1972),
United States v. Kats, 155
F2a 496 (ih Cir, 1972), cert,
dented, 108 118, 023,

United Stares v Chakmakis,
H0FIA S (5h Gir 1071),

United States v, Radetsky
(vired above).

$10,000

$1,000

$25,000

5yn.
5 yrs.

20 yrs.

GoT



STATUTE

CAPTION
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. 31 US.C. § 231 (1976)

31 11.5.C. § 232 (1976)
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1974)
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Concealment, removal, or mu-
tilation generally.

Frade or Business Expense
Kickbicks, Rebates pnd Bribes
utkder Medicne and Medicaid.

Attempt o evade or defeat
1ax.

Liability of persons making
false claims, :

Liability of persons making
fabse claims; suits: procedure,

Representation of claimants
hefore Secretary.,

Penabties [for fraud under the
federal OldeAge, Survivors,

United States v, Smith (cited
ithove).

United States v, Peterson, 508

F.2d 15 (5th Cir, 1975), cert.
denied, 123 11,8, 830,

" United States v, Long's l)ruy.,‘,

Inc.,, 411 F.Supp. 1141 (5.D.
Cal. 1976).

United States v, Zutli, [1976}
3 Medicref Medicaid (CCH)
q 28,085,

United States v, i.nng's Drugs
(vited above),

Unijted States v, Radetsky
(vired above),
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$2,000 8 yrs.
$10,000 5 ym,

Forlcit $2,000; plus dou-
ble d.un:lgu* plus costs
of suit.
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APPENDIX E
ADMINISTRATIVE SANCTIONS

I. Employee Misconduct

A. PROSCRIBED CONDUCT BY DHHS EMPLOYEES

Generally: Conduct of DHHS employees is regulated by
rules from a variety of sources. Foremost among these are OPM
regulations (5 CFR Part 735) directing each agency to issué -
standards of conduct covering its own employees (and detailing
certain offenses which must, at a minimum, be proscribed by the
agency) and the DHHS Standards of Conduct issued under this directive
(45 CFR Part 73). 'In addition, various statutes carrying criminal
penalties or requiring mandatory administrative action impose
limits on employee conduct. Finally, miscellaneous OPM regulations
and executive orders further circumscribe federal employee
responsibilities and conduct. Each of the above regulations,
statutes and executive orders is discussed individually below.

OPM DIRECTIVES AND DHHS STANDARDS OF CONDUCT:

The DHHS Standards of Conduct reflect prohibitions and
requirements imposed by criminal and civil laws of the
United States. The list of proscribed offenses contained in
the Departmental Standards is comprehensive, but is expressly
not exhaustive. The Standards specify that violation of any
provisions contained therein may be cause for administrative
disciplinary action in addition to any other penalty prescribed
by law. Disciplinary actions available to each supervisor
are outlined in the next section of this paper.

The specific activities prohibited by the Standards of
Conduct are as follows:

1. Gifts, Entertainment Favors: An employee may not
accept or solicit contributions, gifts or anything of monetary
value from anyone who conducts or is seeking to conduct business
with the agency. 1In addition, an employee may neither solicit nor
make contributions for gifts to an official supervisor, nor may a
supervisor accept such gifts. Violation of the statute governing
gifts to supervisors may subject the employee to criminal penalties
under 5 U.S.C. 7351. (Of course, there are exceptions for birthday
gifts, farewell gifts, and the like).. Upon conviction, the
statute mandates removal from the federal service. In addition,
5 U.S.C. 7342 and the Standards prescribed ‘circumstances in which
an employee may accept gratuities from foreign governments which
would otherwise be prohibited by Article I, section 9 of the
United States Constitution.

2. oOutside Activities: Generally, an employee is
prohibited from engaging in outside activities which are
incompatible with the full discharge of his official duties.
Such activities include acceptance of fees or compensation
where acceptance creates an actual or apparent conflict
of interest. However, employees are encouraged to engage in
teaching, lecturing, writing and the like where the activity
is undertaken in a personal capacity, on the employee's own
time, and in conformance with the requirements governing
advance approval.

HHS/IG
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Certain criminal statutes also prohibit specific outside
activities by federal employees:

o Acceptance of compensation for services as a federal
employee from a source other than the U.S. Government
may subject the employee to a $5,000 fine and/or one -
year's imprisonment (18 U.S.C. 209).

o Prohibition against an employee representing another
in prosecuting claims against the Government which
imposes a maximum penalty of $10,000, two years'
imprisonment or both (18 U.S.C. 205).

o Prohibition against an employee's receiving compensation
for representing another in prosecuting claims,
contracts, rulings, etc. which imposes a maximum
penalty of $10,000 and two years' imprisonment,
and removal (18 U.S.C. 203).

3. Financial Interests: An employee or any member of his
immediate family 1is prohibited from having financial interests which
conflict or appear to conflict with the employee's official
Government duties. Participation by the employee in any matter
in which he, his family, or any organization with which he is
affiliated has a financial interest may subject the employee to
criminal penalties under 18 U.S.C. 208. Finally, an employee
may not engage in any financial transaction in which he is
relying primarily on information obtained through Government
employment.

As a corollary to the above prohibitions, certain employees
are required to report substantial financial interests under the
DHHS Standards. Also, the Departmental Ethics Counselor may
waive the financial interest provisions as to certain holdings.

The procedures for resolving any conflicts within the
financial provisions are enumerated at 45 CFR 73.735-904.
Possible methods to be employed by the Department in the event
of violation of the financial interest provisions are:

a. Disqualification from participation in the matter;

b. Change of assignment;

c. Waiver;

d. 'Mandating that the employee hold the funds in
trust;

e. Requiring divestiture of the interest;

f. Termination of the employee.
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4. Use of Government Funds: Employees may not improperly
use travel, payroll or other vouchers on which Government payment
is based. 1In addition, an employee may not fail to account for
funds which are entrusted to him. Violation of any of the above
may subject the employee to criminal penalties under 18 U.S.C. 508
and 18 U.S.C. 643 (counterfeiting transportation requests and -
failure to account for public money, respectively).

5. Use of Goverment Property: Employees may not use or
approve the use of government property for other than official
purposes. In addition to this general proscription, there is a
specific statutory prohibition against private use of government
vehicles, at 31 U.S.C. 638(a). Under that statute, willful
unauthorized use of a government vehicle imposes a mandatory
suspension of at least one month, with provison for a longer
supsension or removal from office if circumstances warrant.

6. Misuse of Information: (a) Classified Information: An
employee may not release classified information to anyone other
than an authorized recipient. Unlawful release of classified
information carries criminal penalties under 18 U.S.C. 789.

(b) Confidential Information: Unauthorized release of
confidential financial information in the hands of the government
(for example, trade secrets of corporations) violates the
provisions of 18 U.S.C. 1905, which imposes a maximum penalty of
$1,000 fine, one year's imprisonment and removal.

(c) Privacy Act: Section (i) of the Privacy Act imposes
criminal penalties for willfully disclosing information subject
to the Act. (5 U.S.C. 552a(i)).

(d) Unauthorized Use of Documents: There is a general
statutory prohibition against using documents relating to
-official duties in an unauthorized manner. The penalty is
five years' imprisonment or $5,000 or both (18 U.S.C. 285).

7. Indebtedness: Employees are required to pay just
financial obligations in a proper and timely fashion. Failure
to do so, which reflects badly on the Government, or causes
an official to devote substantial amounts of time to dealing with
the employee's creditors may result in a disciplinary action
against the employee.

8. Gambling, Betting and Lotteries: An employee is
barred from engaging in gambling (including lotteries) while
on Government-owned or leased property. In addition, employees
may not solicit contributions or engage in commercial soliciting
and vending, except as provided for in 45 CFR 73.735-305.

HHS/IG
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9. Engaging in Riots or Civil Disorders: Persons convicted
of participating in a riot or civil disorder may not be hired or
continue employment in the federal service (5 U.S.C. 7313).
Information regarding such a conviction is to be referred directly
to the Director of Policy and Evaluation at OPM, who will direct the
agency to remove the employee. -

10. Political Activities of Employees: There are detailed
regqulations and statutes governing just what political activity
may be engaged in by federal employees, both on and off government
property. Although these proscriptions are too numerous to recite
here, some, such as using one's official position to influence an
election, or making illegal political contributions, carry a
maximum penalty of removal (5 U.S.C. 7323-7325). There are
criminal penalties applicable as well.

11. oOther Prohibitions: 1In addition to the above specific
prohibitions, the Standards of Conduct generally proscribe
conduct which might result in, or create the appearance of:

a. Using public office for private gain;

b. According any person preferential treatment;
¢. Impeding government efficiency:

d. Losing impartiality;

e. Rendering a Government decision outside official
channels; or

f. Affecting adversely on the integrity of the
government.

The Standards of Conduct expressly provide that violation
of any of the above provisions may be cause for disciplinary
action. The official responsible for.determining if and what
action should be taken should consider the objectives of the
law: to deter similar offenses and maintain high standards of
conduct. The various disciplinary actions available are discussed
later.

MISCELLANEOUS STATUTORY PROSCRIPTIONS

In addition to those prohibitions enumerated in the Standards
of Conduct (and related statutory requirements), there are a
variety of statutes which bear on employee conduct. These are
briefly summarized below.

HHS/IG
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1. Bribery: Prohibition against bribery of a public
official carrying a maximum penalty of $20,000 (or three times
the value of the bribe), and 15 years' imprisonment and removal.
(18 U.S.C. 201).

2. Acceptance or Solicitation to Position: Prohibition
against acceptance or solicitation to obtain public office, with
a penalty of $1,000, one year's imprisonment or both. (18 U.S.C.
211).

3. Lobbying: Prohibition against lobbying with appropriated
funds, with a maximum penalty of $500, one year's imprisonment and
removal. (18 U.S.C. 1913).

4. Disloyalty and Striking: Prohibition against disloyalty
and striking, carrying a maximum penalty of $1,000 and one year and
one day's imprisonment and removal. (5 U.S.C. 7311, 18
U.S.C. 1918).

5. Communist Organization Membership: Prohibition against
employment of a member of a Communist organization carrying a
maximum penalty of $10,000 ten years' imprisonment and removal.
(50 U.s.Cc. 784). ’

6. Intoxicants: Prohibition against habitual use of
alcohol to excess, which imposes a maximum penalty of removal.
(5 U.S.C. 7352). (OPM regulations and Internal DHHS instructions
require that the agency provide an opportunity for the
employee to seek rehabilitation before disciplinary action
is taken.)

7. Pranking Privilege: Misuse of franking privilege
imposes a maximum penalty of $300 fine. (18 U.S.C. 1719).

8. Deceit in Personnel Action: Prohibition against deceit
in examination or personnel action, carrying a maximum penalty of
$1,000 and one year's imprisonment. (18 U.S.C. 1917).

9. Fraud, False Statements: Prohibition against fraud and
false statements which imposes a maximum penalty of $10,000 and
five years' imprisonment. (18 U.S.C. 1001).

10. Destruction of Public Documents: Prohibition against
mutilating or destroying public records, carrying a maximum
penalty of $2,000, ten years' imprisonment and removal. (18 U.S.C.
2971).

11. Embezzlement and Theft: Prohibition against embezzlement
and theft of Government money, property or records, with a
penalty of $10,000, ten years' imprisonment, or both, (18 U.S.C. 641)}.

12. Wrongful Conversion: Prohibition against wrongfully
converting property, with a penalty of fine equalling the amount
embezzled, imprisonment for up to ten years or both. (18 U.S.C.
654). . '
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13. Foreign Agents Registration Act: Prohibition'against an
employee acting as an agent of a foreign principal registered
under the Foreign Agents Registration Act. (18 U.S.C. 219).
MISCELLANEQUS NON-STATUTORY PROSCRIPTIONS

In addition to prohibitions on conduct which are imposed by
statute there are others arising from executive orders, and
miscellaneous OPM rules and regulations. Some of these are:

1. Misconduct Generally: OPM regulations prohibit
criminal, Infamous, dishonest, immoral or notoriously dis-
graceful conduct. (5 CFR 731.202(b)). OPM may use this as a
basis to instruct an agency to summarily remove an employee
during that employee's probationary period. 1In addition, OPM
may disqualify an employee on the basis of:

a. Intentional false statements,
b. Refusal to furnish testimony,
c. Abuse of narcotics and controlled substances,
d. Reasonable doubt as to the employee's loyalty, or
e. Any statutory disqualification.
Unauthorized Absence: An agency may, under Chapter

2.
751 of the Federal Personnel Manual, take disciplinary
action against employees who abuse the rules governing leave,

3. Executive Order 11222: as amended, prescribes general
standards of ethical conduct for government officers and employees.
Most of the pertinent provisions of this Order have been reproduced
in the DHHS Standards of Conduct. ’

4. Executive Order 10577: amended the civil service rules
so as to prohibit an employee from influencing anyone to withdraw
from competing for a position in the federal service.

The above statutes, regulations, manual provisions and
executive orders are by no means an exhaustive reference for
potential misconduct warranting administrative action against
an employee. However, they do include all of the prosciptions
contained in the major compilations of regulation of employee conduct.

HHS/IG
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B. ADMINISTRATIVE SANCTIONS AVAILABLE

There are a number of disciplinary actions available to
a supervisor in the event of employee misconduct. They
include admonishment, reprimand, reassignment, suspension,
demotion, removal and forced leave. Among these, suspension,
demotion and removal are "adverse actions” requiring that
the agency accord the employee specified procedural safeguards.
It should be noted that these procedural safeguards are not
applicable when adverse action is taken against an employee
in the excepted seérvice. Brief explanations of each disciplinary
action, and the accompanying procedural requirements follow.

1. Admonishment (Written or Oral): Admonishment is an
informal disciplinary action, in which a supervisor, either orally
or in writing, dicusses a given problem with the employee.

No record of the admonishment may be placed in the employee's
Official Personnel Folder. It may, however, be used to help
support a more severe administrative action at a later date.

2. Official Reprimand: Although an Official Reprimand is
not an adverse action within the meaning of relevant OPM
regulations, it is more severe than a mere admonishment, so the
employee is afforded an opportunity to respond. The procedure is
basically as follows. A Notice of Proposal to Reprimand
(detailing the grounds for the action) is sent by a supervisor
to the employee. The employee then has 15 days to submit a
reply to the allegations. The decision whether to reprimand
should be made, in writing, within 15 days of receipt of the
employee's response. The employee does not have a right of appeal of
an Official Reprimand. However, he or she may file a grievance under
the internal Departmental grievance procedures outlined in HHS
Personnel instruction 771. Also, if the Official Reprimand
is later used as a basis for a future adverse action, it is
then reviewable. Finally, the Official Reprimand becomes a
part of the employee's Official Personnel Folder for two
years from the date of issuance, at which time it is expunged.

3. Suspension for 14 Days or Less: All suspensions
are adverse actions, but the *ength of time the employee is
placed in a status without duties or pay determines the
procedural rights to which he is entitled. If the suspension
is for 14 days or less, then the employee must receive
advance written notice, be granted a reasonable time to
respond orally and/or in writing, and be given the right to
have a representative present if desired. 1In addition, the
employee may file an internal grievance concerning any final
decision to suspend. However, he has no right of appeal outside
the Department. Finally, the decision to suspend becomes a
permanent part of the employee's Official Personnel Folder.
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The standard for imposing a suspension for 14 days or
less is statutorily set at 5 U.S.C. 7503(a), which reads, in
part, ". . .an employee may be suspended for 14 days or less
for such cause as will promote the efficiency of the service
(including discourteous conduct to the public. . ."). The
Federal Personnel Manual Chapter 752 elaborates only slightly
on this general standard. It states that a cause for disciplinary
action is a "recognizable offense against the employer-
employee relationship.” Further, the decision to suspend may
not be based on any of the prohibited reasons outlined at 5
U.S.C. 2302 (discrimination, reprisal for whistleblowing or
exercise of any right by the employee, etc.).

4. Removal, Suspension for 15 Days or more, Reduction in
Grade or Pay; Before imposing one of these severe sanctions, an
employee must be afforded the following procedural protections:
detailed notice of the proposed action (at least 30 days unless
there is an emergency), an opportunity to respond orally and in
writing to a designated official of the agency, representation
by anyone of the employee's choosing, and an agency decision
based solely on reasons specified in the notice. The employee
also has the right to appeal the final determination to the
Merit Systems Protection Board (MSPB), or to file a grievance
under a negotiated grievance procedure. T

The statutory standard for imposition of the above
penalties is, again, a broad one. Section 7513 of title 5
of the U.S. Code permits such action "only for such cause as
will promote the efficiency of the service." Decisions by
the MSPB have made clear that there must be some nexus
between the employee's performance or off-duty conduct and
the agency's ability to discharge it duties/responsibilities,
in order for a suspension to be upheld. (There is an exception,
in that the agency may take into account an employee's
conviction of a crime.) 1In addition, there are certain
statutes, enumerated above, which mandate the removal of
an employee for conviction of certain crimes. Otherwise,
the decision whether to take such adverse action is left to
the manager or supervisor.

5. Forced Leave: Under certain circumstances, the
agency may force an employee to take leave. Generally, the
agency may do so in an emergency situation constituting an
immediate threat to Government property or to the well-being
of the employee, his fellow workers or to the public; and
when the agency has not had an opportunity to appraise the
situation and decide whether to initiate suspension or
removal action. In such circumstances, 5 CFR 752.404(d4) (3)
authorizes the agency to place the employee in an administrative
leave status. This provision may not be used during an
investigation of the employee for wrongdoing (prior to a
final decision to suspend or remove). In that instance, an
agency must observe the appropriate procedural safeguards
governing suspensions.

HHS/IG
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II. DEBARMENT AND SUSPENSION:

The major methods available to the Department for guarding
against misconduct by outside entities doing business with DHHS
are debarment and suspension. “"Debarment” is defined as an
exclusion from Government contracting and subcontracting for a
reasonable, specified period of time. "Suspension® is defined
as a temporary disqualification from Government contracting and
subcontracting for a temporary period of time because a concern
is suspected of engaging in criminal, fraudulent or seriously
improper conduct. It is important to note that these actions are
designed to protect the interests of the Government, and are
not intended for use as penalties or punishment. Generally,
the Federal Procurement Regulations and DHHS regulations
promulgated thereunder, outline the causes and procedures
for debarment and suspension of contractors. In addition,

DHHS has issued regulations authorizing debarment and suspension
of recipients of financial assistance (grantees) from the
Department. As a practical matter, although the above
procedures for excluding contractors and grantees have been

in effect for several years, there have been extremely few
actions initiated under them. Recognizing that this problem
existed throughout the executive branch, the Office of
Management and Budget has recently circulated proposed
procedures for debarment which would apply government-wide.
Each of the above regulatory schemes is discussed individually
below.

pebarment and Suspension of Contractors

Debarment: Current Federal Procurement Regulations at
41 CFR I-1.600, et E%g, set forth the cause for debarment,
as well as the procedures to be followed. The Departmental
regulations governing such debarments (41 CFR 31.6) do not
deviate significantly from the FPR requirement. In short, a
contractor may .be debarred for the following:

1. Conviction of a criminal offense incident to a
contract;

2. Conviction of embezzlement, theft, bribery, forgery,
falsification or destruction of documents, or any
other offense indicating a lack of business integrity:;

3. Conviction under the Antitrust statutes;

4. Serious violation of provisions of a previou
contract; .

5. Any other cause affecting responsibility as a Government
contractor of serious enough nature as may be determined
by the head of the agency to warrant debarment; or

6. Debarment by any other agency.

HHS/IG
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Debarments operate to exclude the contractor from contracting

with any office of the Department. Although no ceiling is

imposed by the regulations on the Quration of the exclusion, a
debarment must be for a reasonable, definite period of time,
commensurate with the seriousness of the offense, generally

not to exceed three years. -

Within the Department, decisions to debar are made by the
Director, Office of Procurement and Materiel Management of the
Office of the Assistant Secretary for Administration and Management.
That office also provides contractors with a detailed notice of
proposed debarment, and an opportunity for a full hearing prior .
to exclusion. Therefore, any information which suggests cause
for debarment of a given contractor or subcontractor should be
referred, together with a documented file of the case, to the
above Director.

Suspension of Contractors: A suspension is a disqualification
from contracting for a temporary period of time when a firm is
suspected of engaging in criminal, fraudulent or serijiously
improper conduct. The suspicion of wrongful conduct must be
based "upon adequate evidence.®" The Federal Procurement
Regulations require that in determining whether adegquate
evidence exists, the following should be considered:

a. Amount of credible evidence of contractor's failures
available;

b. Any corroborating evidence of important allegations;

c. Examination of basic documents such as contracts,
correspondence, etc.

Cause sufficient for suspension of a contractor parallels

that for debarment. Therefore, if there is a suspicion, upon
adequate evidence, of conduct by a contractor constituting a

cause for debarment, the agency may suspend. In addition, suspension
by one agency may be used to support sudpension by another.

The duration of any suspension must be a temporary period
pending the completion of an investigation, and any legal proceedings
that may ensue. In no event may a suspension last for more than
18 months, unless prosecution has been initiated during that time
period.

Both suspension and debarment serve to disqualify the
contractor, and in some cases, its affiliates, from contracting
with any part of the Department for the duration of the action.

Debarment and Suspension of Grantees

Debarment: In 1980, DHHS implemented requlations authorizing
the debarment and suspension of individuals and institutions from
eligibility to receive grants or financial assistance under

HHS/IG
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departmental discretionary programs. (45 CFR Part 76). The
grounds for debarring or suspending a grantee are similar

to those listed in the Federal Procurement Regulations pertaining
to contractors. Again, such debarments are not intended to be
punitive, but rather are intended to protect the interests of

the Government. -

Final decisional authority as to whether to debar a
given grantee rests with the Secretary, and has not been
delegated. Hearings, if requested, are conducted by a
Hearing Officer, but the ultimate decision is in the hands
of the Secretary. Therefore, any referrals for possible
debarment or suspension of a grantee should be sent to the
office of the Secretary.

The regulations place no ceiling on the duration of debarment,
but again, advise that the duration should be commensurate with the
seriousness of the grantee's offense. Also, a debarment of a
grantee operates to exclude that institution from direct receipt
of grant funds, as well as contracts, subcontracts or subgrants
under any form of financial assistance awarded by DHHS. Therefore,
an entity contracting with an HHS grantee may be debarred.

Suspension of Grantees: The standard required to institute
suspension of grantees is a general one--where the Secretary
believes reasonable grounds for debarment exist (or there is an
outstanding indictment for one of the enumerated criminal offenses)
and immediate action is necessary in order to protect the
interests of the Government, the Secretary may order a suspension.
The maximum duration of the suspension varies depending on the
grounds for the suspension. Generally, however, debarment proceedings
should be commenced within six months. If a suspension is based
on a criminal indictment, it may continue until completion of the
criminal proceedings (or 18 months). Again, suspensions bar
entities from receiving direct grant funds, subgrants or
contracts with DHHS grantees.

Proposed OMB Regulations

on July 16, 1981, OMB circulated for comment proposed
regulations governing debarment and suspension of contractors.
The most notable feature of these regulations is that a
debarment -or-suspension imposed by any one agency in the
Executive Branch would operate to exclude the debarred
individual or institution from contracting with all
executive agencies. In addition, the regulations would
impose uniform procedures for initiating debarments and
suspensions.
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III. PROGRAM SPECIFIC AND MISCELLANEOUS ADMINISTRATIVE SANCTIONS

Various programs within the Department may take specific
administrative action in the event of employee misconduct, or
wrongdoing by a participant in the program. For example, fraud
against the Medicare, Medicaid or Title XX programs may result -
in suspension from any or all of those programs. In a similar
vein, wrongdoing in the context of a particular grant or contract
may result in suspension from that grant, or termination of the
contract. Finally, failure to follow the rules for release of
documents under the Freedom of Information process may result in
sanctions against the employee. Each of these is discussed
below.

1. Medicare, Medicaid, Title XX (Grants to States for
Social Services): Section o e Social Security Act
provides for exclusion of certain individuals convicted of
related crimes from participation in Medicare, Medicaid or
Title XX programs. When the Secretary determines that an
individual has been convicted of a crime related to any of
the above programs, the perpetrator of the crime will be
automatically barred from Medicare. In addition, the Secretary
will notify state agencies of the conviction, and require
that the agency bar the same individual from Title XX and
Medicaid. The Department will also notify appropriate state
licensing agencies, requesting that they both investigate
the individual or institution, and keep the Department
apprised of any action taken.

2. Medicare, Only: Section 1862(d) of the Social Security
Act precludes payments for any services provided by one who

has submitted false statements, bills for unnecessary services,
or bills substantially in excess of customary charges to
Medicare. Determinations made pursuant to this section are
transmitted to state agencies participating in Medicaid.

3. General Rights of the Government with regard to Grants:
In addition to debarment and suspension of grantees, the Government
has a number of lesser administrative actions available to it in
the event of wrongdoing by a grantee, or mistake by the Government.
Although each arises from a substantial body of case law, I will
just mention them here. The Government has a right:

a. To enforce terms and conditions of grants by:

HHS/IG
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1. Termination of the contract for the convenience
of the Government; :

2. Termination of the contract for default by the
contractor;

3. Deletion of work required@ of the contractor by
a Change Order;

4. The Government may order a contractor to suspend
* or delay work under a contract (may be used to
prohibit the contractor from incurring additional
costs while under investigation);

5. Government may recover under any bond posted by
the contractor.

b. Remedies Based Primarily on Common Law:

1. Withholding payment and set-off (if funds are
erroneously paid);

2. Recission and cancellation of the contract (if a
contract is obtained by bribery, or award is tainted
by conflict of interest, the contract may be avoided
by the Government).

5. Freedom of Information Act: The Act provides for
disciplinary action against individuals who arbitrarily or
capriciously withhold requested documents under the Act.

(5 U.S.C. 552a(4)(F)). A prerequisite to such an action is

that a court orders production of wrongfully withheld documents,
finds that there is cause to believe that the agency acted
abitrarily and capriciously, and instructs the MSPB to investigate.
The MSPB and not the agency initiates disciplinary action under
this section.

HHS/IG
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APPENDIX F

IiEMORANDUM DEPARTMENT OF HEALTH, EDUCA’I‘ION. AND WELFARE

FROM :

SUBJECT:

A}
/' OFFICE OF THE SECRETARY

office of Investigations-.Staff .
Office of Program Integrity,\Staff‘
s

AN

DATE: September 14, 1978

Inspector General -
Assistant Administrator for Prog:am Integrity

Revised 0I/OPI Operating Statement
. K .
.

i

buring the summer of 1977, w{;h the estahl1shxnent of the

Office of thé Inspector General and the Health Care Financing
Administration, it -became tlear that in the area of criminal
fraud investigations, both the Office of Investigations of .
the Inspector General's Staff and the Office of Program
Integrity, HCFA, had been carrying out many s:.milar functions.

In order to more clearly define rolés and 'respons;.b:.litles
during this period of change, an operating statement was
signed by the Inspector General and the Acting Assistant
Administrator of Progzam Integr:.ty.

As the two organizations have implemented: their respective

~ functions, it has become necessary to more fully define the

respective roles. Therefore, we have prepared and signed a
new operating statement reflecting our revised responsibili-
ties. This new operating statement supersedes the August 24,

: 1977 operating statement for OI and OPI.

In establishing the new procedures, we recognize there w:.ll
be an interim period dur:mg which cases presently being worked .

. by OPI must be handled :Ln one of the follom.ng ways'

1. Cases already referred to U. S. Attorneys b_y OPI w:.ll be
~completed by OPI.

2., Cases undergoing active field investigation bz OPI will
g0 _to OI ox stay with OPI1 dependrng on_the extent o
developmental work already done by OPYI. OPI will complete

; those casés where continued OPI work -will result in the ....

most effective handling of the case. This could be for
a variety of reasons including the extent of work completed,v
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Page 2 ~ Office of Investigations Staff
Office of Program Integrity Staff

special knowledge or expertise on the part of OPI staff

involved, and the extent of informal contact wxhich has

already occurred with U. S. -Attorney. The fimal decision
, on these cases 'should be reached

jointly by OI/OPI Regional
Staffs. In the event that a jomm

Teached, the case should be referred to OI/OPI Central
Offices for a decision.

3. Cases where sufficient preliminary review has established
clearly that a case of potentxal £fraund- exists will be
referred to OI. - .

We believe that this transition can be accamplished smoothly

and that these interim procedures will enable us to handle .

all cases now being worked by OPI efficiently, so that the

transfer of fraud cases to OI can be acl'ueved as rapidly as
poss:.ble.

'The attached Memorandum of Understand;mg will be effective
October 1, 1978.

Thomas D. Morris -- Don E. Nicholson

Inspector General _ - Assistant Administrator for
. o . Lo © . Program Integrity

Attachment
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OPERATING STATEMENT
OEFICE OF INSPECTOR GENERAL/OFFICE OF INVESTIGATIONS

HEALTH CARE FINANCING ADMINISTRATION/
OFFICE OF PROGRAM INTEGRITY
MEDICARE-MEDICAID FRAUD

Introduction

This statement sets out guidelines for a cooperative
effort to control Medicare/Medicaid fraud by the Office
of the Inspector General‘'s Office of Investigations (OI)
and the Health Care Financing Administfation's Program -
Integrity Staff (OPI). By law and regulation, the
Inspector General has the responsibility to supervise,
coordinate and provide direction for investigations
relating to all.the Department of Health, Education,
and Welfare. (HEW) programs. To meet this responsibility,
the IG's Office of Investigations is staffed by pro-
fessionally qualified criminal investigators who are

- responsible for all departmental.criminal investigations.
The Health Care Financing Administration's (HCFA) Program
Integrity Staff brings to this effort professional staff
with extensive program knowledge who have demonstrated
a strong capability and experience in developing and
investigating cases of Medicare and Medicaid fraud and
abuse. These guidelines are bésed,on'the principle

© that, recognizing the Inspector General's responsibility,

- the effective control of Medicare/Medicaid fraud can
only take place ‘through the most effective use of the
strengths and skills of both staffs.

" Preliminary Review

OPI will perform a preliminary review on complaints which
it receives and on other information regarding aberrant
practices which it identifies or receives.

A. ° Fraud - ) - -

At the point in the preliminary review where OPI
staff havé sufficient information to believe a
‘strong potential for fraud warranting full~scale
investigation exists, the case will be referred
to OI and all additional developmental work will
be performed by OI. ) -

87-144 0 - 81 - 9
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The referral w111 consist of OPI preparlng a: ‘;u?ﬁ"1~J
this to OI with a narrative -summary of all OPY 0"‘,#’\
activity and information on the case and the NWSV*

- complete case _file. The narrative summary v willl
include a listing of all administrative actions
taken or @nticipated by HCFA.

OPI will immediately refer to OI any case where
a Medicare or Medicaid fraud complaint has been
- received on a matter which is currently under a
full-scale Medicare or Medicaid investigation by
‘{ N ¥ . 0I, any other Federal investigative agency or by

the State. -

Within 45 days of referral, 0OX will i¥ifoxrm OPI

regionally whether they intend to schedule the .

case for investigation; and, if not, will returm

the case to OPI for appropriate civil or administra-—
. tive action (see Section VII C). .

Those cases 1nvestlgated by OI where a decision by
the U. S. Attorney is made to prosecute or not to .
prosecute criminally, at. the option of OI; will bé
1) pursued civilly by O0I (either false elaims or
common law recovery), 2) pursued civilly by OI with
participation and assistance of OPI as appropriate,
or 3) returned to OPI for administrative or civil
action. Where thevcase material was obtained by an
investigative grand jury, OI will be responsible for-
facilitating OPI access to the case mater1a1 consistent
" with applicable -law. :

OPI will assume responsibility for civil fraud

action on all cases where it is the decision of the
U. S. Attorney to pursue civil negotiation rather
.than prosecution of the civil suit. In those P
instances where civil suit -is filed and a civil
prosecution in court is contemplated or where criminal .
and civil prosecution are simultaneously undertaken,
0I may, at its option, retain responsibility for the
civil case but will involve ‘OPI in any pre-sentencing
negotiation which involves the settlement of the
civil suit.

B. " Non-Fraud Cases

Those situations where aberrant practice exists
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but which do not present potential for fraud will be
developed by OPI' for administrative action.

I1I. Contacts with Other Offices and Organizations

A. In view of their ongoing relationship with Medicare
contractors, Medicaid State agencies and fiscal
agents, and Social Security offices, OPI will

/\’/&/ inform these organizations, upon_learning_that.
\ i OI Nhas accépted. a_matter for criminal investiga-
G £ L .~tion, except in those cases where_such notifica-
g ; " 'tlon would in- any way compromise the.investigation,.

J )ey_may . be_cantacted-by—0I-for_information

to_support their investigation. All other con—~
- tacts on individual fraud cases {with exception

of those covered in item B) will be mfade by OI.

It is further understood that there may be .
occasions when OI will need direct contact with’
the agencies and entities mentioned in this para-
_graph, at the very onset of an inquiry. Where
appropriate, OI will advise OPI of such contacts.
OPI will utilize its relationship with these - -,
vagencies and entities to educate them to this )
ipossibility. .0I _will apprise OPI of any problems
in obtaining Information from contractors_and

B. With respect to withholding of payments in criminal
cases, particularly where Grand Jury action has not.
.~ begun, OPI will decide the appropriateness of the
withholding action and will instruct contractors and
advise State agencies. At the time of referral to
:the U. S. Attorney or earlier if at all possible,
OI will provide OPI access to case file information
consistent with applicable law, necessary to justify
the withholding action and the estimated dollar -
amount overpaid.

Upon indictment and disposition in any Medicare or -
Medicaid case, OI will follow the requirements in ~
the Medicaid/Medicare Fraud Reporting System and -
will immediately notify OPI and.furnish OPI with
copies of ‘the judgment so that HCFA can take
appropriate suspension or termination action. In
addition, in the case of a physician or other
practitioner, OI, consistent with applicable law,
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w111 provide OPI with all information necessary to
determine the length of the suspens;on.

Continuing ‘contacts with Medicaid State agencxes

and fraud control units and contractors for
‘monitoring and management purposes will be main-
.. tained by OPI.

Contact with the FBI, Postal Inspector (except in
forgery cases covered in Section V.C. of this
paper) and other investigative agencies on matters
‘under criminal or potential criminal investigation
will be made by OI. OI may ask OPI to provide
programmatic assistance to investigative agencies.

.E. OI will consult with-OPI on any restitution of
funds agreement reached in plea bargaining or the
probationary determination process.

F. . OPI will expeditiously notify OI of any suspension
from participation in the Federal Health Care
Programs, of any payment withheld, and of any
termination of a provider agreement, in any case ~ .-
that was investigated by OI or has been scheduled
for investigation by OI, in any case that has been
referred by OI to another agency for investigation,
Federal or State, or in any task force effort where
OI had either an investigative or a monitoring role.

. .- -

G. i access to records is denied during any initial - -
' review, OI should be lmmedlately contacted. Once

A ‘' the pote s_identified in the™initial
R Teview process, all interviews with potential sus=
. Or delendants shou e deferre: o OI. .

IV. State Medicaid Fraud Control Units

. -~

OPI will be the lead agency responsible for the certifica-
tion, recertification, and funding of the State Medicaid

. Fraud Control Units. OI will participate in the certifica-
tion and annual recertification process by rev;ewxng and
determining the adeguacy of the investigative capacity of
the units and will provide input to-OPI's cextification/
recertification report. OPI will review and determine .
the adequacy of the administrative aspects of the units
and their relationship with the Medicaid State agencies.
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V. Special Categories of Cases

A.

JewS & T

Primary responsibility for investigation and referral
to U. S. Attorneys of beneficiggylxecipieg;_{gguﬁ
cases will rest with OPI unless there is an indica-
tion of & conspiracy with a third party such as an
employee of the paying agent or a medical provider

in which instance the case will be the responsibility
of OI.

OPI will refer to OI without any preliminary
investigation all allegations involving the
.possibility of a crime by (1) a_Federal employee,
(2) a_contractor or State agency employee, or

(3) organized and recognized major—criminal—
elenents.. -

OPI will refer forgery cases to the Postal
Inspectors or appropriate local authorities.

OPI will handle cases involving assignment viola-
tions and will refer cases involving potential
prosecutions to OI for additional investigation
and submission to a U. S. Attorney. .

'With respect to complaints involving a practitioner,
"OPI will conduct its normal initial review. Once

{the potential foxr frand is identified in the Initial

} review process, all interviews with otential,
SUSPECES - Or Qe feRdEnEE—sho én:ad_to_(u._ -l

In cases involving supplier fraud, OPI will conduct

<:.__,its initial review process which will include the

.um‘;; -

-analysis of supplier records, laboratory records,
etc. . .

With regard to institutional fraud, including fraud-
in the certification process, because of case
complexities and the various kinds of fraud perpet-
ated, it is not possible to formulate the type of -
case to be referred. OPI will have the responsibility,

‘/based on initial development, to document the facts

of a case which warrant a recommendation.for a full-
-field investigation by OI. However, OPI will advise
and periodically brief OI on the institutional case
workload in which the potential for fraud may exist.

OI will be immediately notified of any allegation or
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information concerning kickbacks or rebates coming
to the attention of OPI. OI will then assume the
responsibility for that phase of the investigation.

VI. Reporting

Upon referral of a case to OI, OPI will prepare a Medicaid/
Medicare Fraud Report and will send a copy of it to OI.
01 cases which have not been referred by OPI should be
reported to OPI annotating the Medicaid/Medicare FPraud
Report accordingly; likewise, when OI is informed that
another investigative body has a Medicare or Medicaid
case, it should prepare a Fraud Report and transmit
it to OPI. Subsequently, OI will send OPI an update
of the Fraud Report at the time of presentation to an
Assistant U. S. Attorney,; indictment, and disposition.
At any point where a full investigative or prosecutorial
action is concluded, OI will update the Fraud Report
and transmit it to OPI. Simultaneous with the accept-
ance of a case by OI, OPI will prepare a Medicaid/
Medicare Fraud Report and send it to the Medicaid
State agency and, where appropriate, the State Medicaid
Fraud Unit, under the procedures of the Data Exchange,.
Agreement. When OPI receives a Medicaid/Medicare Fraud
Report from a State under the Data Exchange-Agreement,
a copy will be forwarded to OI. -
VII. Administration
—_— - R
A. 1In some cases, it may be necessary for OPI staff - -
to assist Ol’on_ a specific case. These situations
should be rare, and OPI participation will be
requested’fai'gnspecific case or related group or
.cases in a formal memorandum for the record. Such
requests will require CO I cle e. Wherever
possible, staff and time considerations should be
estimated. ' - -

B. Case referrals mentioned in this memorandum will
_generally be made at the regional level. o
C. 1Issues on-general questions of approach and policy -
and issueg on specific cases between OI and OPI
should be .resolved locally. Issues.that cannot
be resolved locally should be submitted to OI and
OPI central office components for resolution.
. This includes -disputes between 01/0PI Staff on
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whether a case should be investigated for fraud
or handled administratively.

D. This statement supersedes all previous OI/OPY
. agreements on the matter of Medicare/Medicaid fraud
development. It remains in effect until it is
itself superseded or specifically withdrawn.

| lln:y SVI) m ey - ‘7/’31’18 |

Thomas D. Morris ‘Ponald E. Nicholson
Inspector General ‘Assistant Administrator
~for Program Integrity

-
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o RITLZRAAL TO COFFLCE OF INVESTIGATIONS

A. earnings level

B. practitioner pattern .
C. rumber of patients . .

D. prior complainis-

If, upon completing this analysis a decision is made 4o clese the
case, a detailed check of Medicaid statistics shoulé se initiated %o

determine if a similar situation exists. If the screcn

reflects that additional fraud davelopment is not

screening consideration should be given to abusc

Where a cecision is made to continue developing the frzud case, tela-
phoné or mail contact should be made with 2C¢ deneficieries.: As 2

of thumb, if 4 or more strong discrepancies are

should be refcrred to OIX.

In every instance where there is an alleged discrepancy, persdnal
contact with the benaficiary shoulé@ be made and a2

the facts surrounding the discrepancy taken.
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If

be scnt to the carriny for zesoluzicn or the

the case sheoculd

for any erplanation. Ina eithzr instance, an

establiched.

With recaxd to institutional Iraud, including

process, hecause of case cemplexities and the

perpetrated, it is not possible to formulize the type ol case o de

-referrec. OPX will have the responsibility based on initial daveloo-

ment to cdocument the facts of a case vhich warrant a reccmmendztion
for a full fielé investigation by OI. However, OPI will advise and

periodically brief OI of the institutional

the potential for fraud may exist.

The'initial review process will apply as in pr

except that OPI may need, during the initial
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possible stage

+mpge cases is5 critical at the earlicst

v
in the process.

(!

General

If access to records is denied. during any initial review, OI sheculd

be immediately coantacted. Once the potential for fraud

in the initizl review pzocess, all interviews with potaen

or defendents should be deferred to OI.



APPENDIX G

OFFICE OF INVESTIGATIONS

HEALTH CARE CASES REFERRED TO DOJ IN CY-80

Date Referred

Status Pendling

Judlcial to Date of Date of Date of Further
Case # District Class Nature of Offense U.S. Attorney Indictment Conviction Declinatlon Investigatlon

1 ™ OPM Billing for services not 1/80 /80 Ctosed
rendered.

2 CN AB Billing for services not 4/80 4/80 Closed
rendered,

3 MA M Bi1ling for services not 11/80 11/80 Closed
. rendered.

4 CN AMB Billing for services not 5/80 . 5/80 Closed
rendered.

5 NJ Mo Bitling for services not 2/80 2/80 Closed
rendered.

6 S=NY "o Bi11ing for services not 1/80 1780 Closed
rendered.

7 E-NY MD Duplicate biilings. 10/80 10/80 Closed

8 S=-NY DPM Bitling for services not 3/80 3/80 Closed
rendered.

9 NJ SNF Kickbacks. 2/80 Pending Declsion
10 W-NY POD.  -BillIng for services not 5/80 5/80 Closed
1" E-NY 0] Billing for services not 8/80 Pending Declsion

12 WOC L Billing for services not 5/80 5/80 Closed

13 EPA AMB Bliting for services not 4/80 4/80 Closed

14 MPA PHAR  Bltiling for drugs not 4/80 4/80 Closed
suppl fed,

S 30 1
g9 XIQN3ddv

881



OFFICE OF INYESTIGATIONS
HEALTH CARE CASES REFERRED TO DOJ IN CY-80

Dste Referred Stafus Pending
Judiclal to Oate of Date of Date of Further
Cese # District Class Nature ot Offense U.S, Attorney Indlctment Conviction Dec! Ination Invest igetion
15 S~FL M Billing for services not 10/80 10/80 Closed
: rendered.
16 S-FL 0PM Billing for services not 10/80 10/80 Closed
rendered.
17 M-NC -MD Mls}epren?lng services. 9/80 9/80 Pending Clvi}
18 E-TN HHA  False cost reporting. 3/80 " 4/80 Closed
19 M-TN SNF False cost reporting. /80 Pending Decision
20 N-IL AMB Biliing: for serylcaé not /80 Pending Decislon
21 N=IN M Folse claims, - 11/80 11/80 Closed
22 N-IL 0PM * BIlling for services not 5/80 10/80 12/80 Closed
rendered. . -
3 o NB False claims, 12/80 12/80 Closed
24 W-0K SNF False cost reporting, 4/80 4/80 Closed
25 W-0K SNF False cost reporting. 3/80 9/80 9/80 ’ Closed
26 E=-AK OME Kickbacks, ’ 6/80 6/80 Administrative
27 £-w0 SNF Per jury, 1/80 10/80% 10/80 Pending Clvii
28 NE HS  False clalms. 5/80 Closed

8/80

G 40¢
9 XTAN3ddY
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OFFICE OF INVESTIGATIONS

HEALTH CARE CASES REFERRED TO DOJ IN CY-80

Date Referred
to

Status Pendlng

Judiclal Date of Date of Dste of Further
Case # District Class Nature of Offense. U.S. Attorney fndlctment Conviction Dect inatlon Invest lgation
c 29 co LAB Bitling for services not 3/80 3/80 Closed
rendered,
30 ut L] Bllling for services not 4/80 4/80 Closed
rendered.
31 oo POO Billing for services not 4/80 4/80 Closed
rendered.
32 co oPM False claims. 4/80 4/80 Closed
33 SO M Bi'ling for services not 7/80 7/80 Closed
ret dered.
34 co MO 8i ling for services not 4/80 6/80 8/80 Closed
rendereod.
35 co DPM Billing for services not 4/80 5/80 Closed
rendered.
36 - MT HOSP  Billling for services not 4/80 4/80 Closed
rendered.
37 C-CA LAB Bitllng for services not 6/80 1/80 Closed
| rendered,
38 C~CA DME Billing for services not 8/80 8/80 Closed
rendered.
I 39 W-WA M Bllling for services not /80 /80 Closed
rendered,
40 E-WA SNF Bllling for services not 1/80 1780 Closed
rendered.
41 W-WA . AvB Bliling for services not 4/80 4/80 State Conviction
rendered. (10/80}

G 40 ¢
9 XIAN3ddv

gel
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APPENDIX H

OFFICE OF INSPECTOR GENERAL -- DHHS
HEALTH CARE AND SYSTEMS REVIEW
SERVICE DELIVERY ASSESSMENTS

(CONTENTS) *

A. Executive Summary -- purpose of SDA
B. SUMMARIES -- 1980 SDA'S:
1. Low Income Energy Assistance Program (LIEAP)
2. Community Health Centers
3. Health and Social Services to Public Housing Residences
4. Title XX (Social Services) Program
5. Medicare Part B Beneficiary Services
6. National Health Service Corps (NHSC)
7. Availability of Physician Services to Medicaid
Beneficiaries
8. End Stage Renal Disease Program
9. Restricted Patient Admittance to Nursing Homes

*Source: OIG-HHS
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A. EXECUTIVE SUMMARY

A major responsibility of the Inspector General is to provide
the Secretary with an independent assessment of the effective-
ness of program operations. Service Delivery Assessment

(SDA) is one of the important tools the Inspector General uses
to do this. Created in 1977, SDAs are short-term examinations
of Health and Human Service (HHS) programs and program related
issues. These 3 to 5 month studies provide the Secretary with
timely information about the operations  and effects of programs
at the local level.

SDAs are not pure research, compliance reviews, audits, program
monitoring, or traditional program evaluation. Rather, they are
a new form of program evaluation more analogous to investigative
reporting. Designed and conducted by a small group of in-house
staff, SDAs generally consist of focussed discussions with consu-
mers and service providers, and observation at local service pro-
grams. They seek to gain a clear understanding of how programs
are currently operating. Assessment results and recommendations
are used internally by Department managers as an additional source
of information which, when combined with other information, pre-
sents a total picture of service delivery.

Because of the high interest and importance of these topics, the
Secretary/Under Secretary personally identify or approve each

SDA topic. While the specific objectives of any individual Sbha
vary, SDAs can provide a "snapshot" of local operations, consumer
and local provider perspectives, timely reporting, an "early warn-
ing" system, best operating practices, and a useful tool for pro-
gram management.

The Inspector General serves as the functional manger for SDA,
with the Principal Regional Officials (PROs) responsible for
performing the studies. A small core staff (between 3-5 indivi-
duals) are assigned to each of the 10 Regional Offices of Service
Delivery Assessment. These Regional Offices of SDA are under the
direct supervision of the PRO.

To date, SDA teams have visited over 1,100 local sites and have
spoken with over 12,000 consumers, local service providers, and
others involved in service delivery. The resulting SDA reports
are short (i.e. 15 pages) and written in’'clear, understandable
style. These written reports precede an oral briefing for the
Secretary and top program managers. In the last three years, the
Secretary and Under Secretary have received over 30 SDA briefings
and reports about how various HHS programs are functioning at the
local delivery level. The information obtained by SDAs helps the
Secretary address program problems, thus making HHS programs more
efficient and responsive to the people they serve. .
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B. SUMMARIES -- 1980 SDA's

1. LOW INCOME ENERGY ASSISTANCE PROGRAM (LIEAP)

The purpose of this SDA was to provide early warnings of problems
in the implementation of the LIEAP and to identify major issues
for future program consideration.

The assessment findings showed that:

o The flexibility allowed by the program, combined with other
individual State efforts, resulted in each State having its
own distinctive program.

o Categorical programs {(i.e., Special Enexgy Allowance/SSI)
were relatively easy and inexpensive to administer but were
criticized for not targeting aid to fuel bills.

o Application programs were administratively more costly to

administer, but effectively targeted broad segments of the
eligible population.

2. COMMUNITY HEALTH CENTERS

The purpose of this assessment was to determine how clients
perceive the quality, accessibility and responsiveness of
Community Health Centers (CHCs).

The assessment findings showed that:

o 1In spite of some problems and limitations, the centers
appear to be relatively efficient and sensitive
primary health care agencies with high client satisfaction.

o Training, technical assistance and monitoring by HHS
Regional Offices were inadequate.

o CHC's face a dilemma in their efforts to reach the most
needy clients, while at the same time moving toward
greater financial self-sufficiency. It affects the
aggresiveness of their outreach, the services provided,
the size of staff and the use of sliding fee scales.
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3. HEALTH AND VICE
PUBLIC HOUSING RESIDENTS

This SDA examined the delivery of health and social services to
public housing residents.

The assessment findings showed that:

o Crime, both the reality and the fear, hinders service delivery,
since many residents are afraid to leave the projects and
some providers are afraid to:enter.

o Although most health and social.services are provided in or
near projects, most residents are unaware of the available
services. Poor transportation and limited service guantity
make some services in effect unavailable.

o The Public Housing Urban Initiatives Program has had little
or no impact on health and social services to residents.

4. TITLE XX (SOCIAL SERVICES) PROGEAM

This SDA examined the Title XX program with attention given to
resource allocation at the State level, the local social service
delivery system, purchase of services, client experiences, and
service coordination.

The assessment findings showed that:

o Since almost all states are at their funding ceiling,
resource allocation is based on tradition with little
ability to respond to new service needs.

o Purchase of service (contracts) is increasingly the States'
preferred method of providing services, however, little real
competition exists in awarding contracts, and there is little
monitoring of services.

o The working poor are being squeezed out of Title XX services
as States lower income eligibility to stretch Title XX dollars.

87-144 0 - 81 - 10
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5. MEDICARE ' ICE

This assessment focussed on the beneficiary's experience with the
accessibility, utilization and effects of the Medicare carrier's
communication (beneficiary services) with clients. Part B of
Medicare covers medical (physician) services and equipment.

The assessment findings showed that:

o The vast majority of beneficiaries are substantially uninformed
about the provisions of the Medicare Part B program and their
individual rights.

o Only about one-third of the beneficiaries ever use beneficiary
services, but the number of service requests is increasing. ,

o Beneficiaries have an almost blind respect for the Medicare
Program and are reluctant to challenge whatever payment they
receive. When they do request a review of their claim, they
win 60% of the time.

6. NATIONAL HEALTH SERVICE CCRPS (NHSC)

This assessment examines the expériences of designated Health
Manpower Shortage Areas (HMSAs) in receiving health care through
the NBECS, the impact on local health care for those manpower
shortage areas without corps assignees, and the characteristics
and conditions in areas which have been unable to recruit or
retain corps staff.

The assessment findings showed that:

o The Corps is producing local health care systems through
small government investments.

o Distribution inequities exist in many of the most needy
areas without Corps assignees.

o Mid-level corps staff (i.e., nurse practitioners) are more
adaptable to remote areas than physicians.

o Health shortage areas prefer voluntary over scholarship
recruits.
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7. AVAILABILITY OF PHVSICIAN SERVICES TO
MEDICAID BENEFICIARIES

The primary purpose of this study was to assess whether Medicaid
clients have adequate access to physicians' services.

The assessment findings showed that:

o

Most Medicaid clients, but not all, are able to see a
physician when needed. Twenty-four percent say few or no
doctors in their area accept Medicaid.

Almost all physicians limit the size of their Medicaid caseload,
citing inadequate reimbursement, excessive and confusing
paperwork, reimbursement delays and undesirable client
characteristics as reasons.

Hospital emergency rooms, largely because of their 24-hour

accessability, are providing an increasing amount of primary
care for Medicaid clients.

8. END STAGE RENAL DISEASE PROGRAM

This SDA examines patient experiences with end stage renal disease,
including the patients' role in decisions concerning their
method of treatment and selection of service provider.

The assessment findings showed that:

o

Largely because of the influence of their nephrologist (kidney
specialist), most clients dialyze at a facility and seldom -
switch to home dialysis or undergo a kidney transplant.

There is no trend toward significantly greater client interest
in home dialysis or kidney transplant or other means of
self care.

Clients who dialyze in facilities have considerable concern
over the high rates of staff turnover while those who dialyze
at home often note family stress.

Only about one-fourth of those working full-time at the
time of kidney ‘failure continue to work.
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9. RESTRICTED PATIENT ADMITTANCE TO NURSING HOMES

This assessment describes the extent of and reasons for patients
remaining in hospitals beyond their need for acute care.

The assessment findings showed that:

© A substantial number of patients are kept in hospitals only
because nursing home placements cannot be arranged.

\

o Backed-up patients are poor, old, and highly dependent.
Hospitals and nursing homes universally define these
patients as "heavy care”, meaning that they require exten-
sive staff time and attention.

o Hospitals, physicians, nursing homes, patients, and
* patients' families have little incentive toc move these
heavy care patients into nursing homes.
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APPENDIX I
OFFICE OF INSPECTOR GENERAL -DHHS-

REPORTS PREPARED BY HEALTH CARE AND SYSTEMS REVIEW (HCSR)

HEALTH

1. Review of NIH Contracts with Organizations that Employ Current
or Former HEW Employees or Consultants -- November 11, 1978

2. Medicaid Report -- February 1979

3. Review of Cosmetic Surgery Performed at Public Health Service
Hospitals

4. Supplementary Review of NIDA Contract with John A. Whysner
Associates, Inc. -- August 14, 1979

5. FDA 79-151-243/259, PCBs in Valentine Candies and Boxes

6. Report on Heart Murmur Instructional Materials Projects, NMAC
Contract Action

7. A Report on the Management of the Indian Health Service --
January 1981

'8, Office of the Inspector General Study of Debt Collection
Practices in Selected Public Health Service Loan, Scholarship
and Award Programs

9. A Surveillance and Utilization Review Subsystem Perspective for
the Eighties -- Ocotber 1, 1980%

10. Surveillance and Utilization Review (SUR) System Project
(Draft excerpt for Annual Report -- Not Dated)

11. Surveillance and Utilization Review System Project (OIG Brief
Status Report - September 1980)

12. Alternatives to the MMIS General Systems Design (GDS) -- (Executive
Summary -- November 10, 1980)%*

13. Alternatives to the General Systems Designs (MMIS) -- September 30,
1980%*

14. Suggested Initiative to Act upon Findings of the GAO Report and
our OIG Survey Team Re the Need to Strengthen Medicaid
Management information Systems --- November 29, 1978
(Memo w/ attachments to HCFA Administrator from the Inspector
General)

15. OIG Audit Agnecy Report -- Minnesota -- Audit of Medicaid
Management Information System (MMIS) -- (ACN: 05-00200) --—-
May 13, 1980 (Cover Memo w/o attachment from Audit Inspector
General to HCFA Administrator)

16. Alternatives to the Nedicaid Management Information System

(MMIS) General Systems Design (GSD) --- (Draft excerpt for
Annual Report -- Not Dated)

* In cooperation with HCFA
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Page 2

REPORTS

17. Report on the'Tuskegee Syphilis Study (with attachments) ---
December 9, 1980

18. National Cancer Institute (NCI) Contracting Operations
(Memo w/attachment to the Secretary froj the Inspector
General) --- May 1, 1978

19. Abstract -- Review of National Cancer Institute Contracting
Operations Performed by the Office of the Inspector General
(Abstract of Suporting Recommendations) -- Not Dated

20. Report on Follow-up Review -- Contracting Operations ---
National Cancer Institute --- Not Dated

21. Response to the OIG Audit Agnecy Follow-up Review of NCI

Contracting Operations (Memo w/attachments to OIG Audit
Agency from Deputy Assistant Secretary for Grants and
Procurement) --- February 3, 1981

_NON-HEALTH (Other)

1.

10.

11.

Réport of Recommended Improvements in the Administration of the
Aid to Families with Dependent Children Program —- June 1, 1978

Systems Security at SSA -- September 22, 1978

Backup and Recovery of the Automated Data Processing System for
the Guaranteed Student Loan Program (GSLP) -- February 14, 1979

Fraudulent Manipulation of the SSI and RSDI Computerized
Disability Determination and Payment Process -- April 2, 1979

SSA's Action Plan on Systems Security
Management Review of Title XX Social Services

Analysis of Program Operations and Grant and Contract Processes
of the Runaway Youth Program —- October 19, 1979

Management Review of the Indochinese Refugee Assistance Program —-
September 24, 1979

Status Report on the Management Problems in the Office of Indian
Education -- March 27, 1980

Cover Letter and Two Reports to Mssrs. Murcheck and Schutzman of
SSA on: (1) Description of ALPHIDENT Computer Program Logic and
Data Flow and (2) Assessment of Problems Found in the Computer
Process of the Social Security Enumeration System -~ June 25, 1980

Debt Collectibn Practices in Selected Public Health Service Loan,
Scholarship, and Award Programs -- June 30, 1980
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Page 3

REPORTS

12. Outline and Draft Report on SSA's Enumeration System -- July 28, 1980

13. Cost Disclosure Requirement of Consultant Services Contracts ——
August 22, 1980

14. A Review of the Social Security Administration Social Security
Number Issuance System —-- February 1, 1981 .

15. Draft Report of Recommended Improvements in the Management of Foster
Care Services -- February 12, 1981

16. HDS Seminar -- Joint Participation -- HDS/OIG Staff -- March 1981
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INTRODUCTION

Program validation was initiated during FY 1979. Fiscal year 1980 was the first
full year of operation. There are three primary purposes underlying our validation

activity which are to: (1) determine appropriateness of Medicare contractor PRV -

and Medicaid State agency reimbursement and postpayment review systems; = N {
(2) identify problems with regard to specific providers which may be indicative -
of potential fraud, abuse, or waste and provide recommendations necessary to
correct those problems; and (3) examine selected policies or operational procedures
where the potential for inappropriate program expenditures is suspected. Our
validation reviews take on three different forms which we call:

—Systematic_Abuse Reviews which focus on providers reimbursed on
a reasonable charge or fee related basis;

—Aberrant Cost Studies which focus on providers reimbursed on a cost

or cost related basis;

—Program Implementation Reviews which may or may not focus. on a particular
provider type but which is designed and conducted primarily to examine
the appropriateness of existing policies as opposed to discovering problem
providers or deficiencies in individual States or contractors operations.

HIGHLIGHTED RESULTS TO DATE

OPYV began with FY '80 producing quarterly reports reflecting for each quarter
statistical results and highlighting some of the more significant validation activities.
These reports have been widely circulated within HCFA and have been furnished

the regional offices. Beginning with FY '81, we are going to start sending quarterly
report information to contractors and State Medicaid agencies not only on our
validation activity, but on "best practice” information we become aware of through
regional participation in CPEPs and State assessments. We are in the process

now of compiling an "OPV Annual Report" which will be completed by December 15,
1980 and will include a major section on validation.

The attached selected charts (1-4) provide a level of statistical detail on our
validation activity through FY '80. A brief summary follows:

Reviews Completed - To date we have conducted 245 reviews where reports have
been prepared in draft or final. The central offfta bas produced 33 such reports
while the regions have produced 212. For FY '80 olir work plans called for 185
reviews to be conducted with reports produced-th draft. Nationally 195 reports
were produced with five regions and central office over target, two regions on
target, and three regions under target. The projected and completed numbers
for 1980 by type of reviews are as follows:

Projected Completed Net Result -
SARs 46 50 +4
ACSs 82 89 +7

PIRs 57 . :i_g -1
Total 133 19 +10
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\

Dollar Results - i‘hrough f‘& 19}0 b an both final r.eports and drafts we are
reporting estimated savings of/$14 ,037,9. These dollars are a combination
of: ek

—overpayments identified specific to individual providers;

--operational deficiencies on the part of State Medicaid agencies and Meéﬁ\care
contractors which when corrected will result in program savings;

—recommended policy changes which if accepted will result in program
savings.

To date we have not structured our feedback and reporting system to break dollar
amounts into specific categories. We are developing these instructions now and
beginning with FY '81, we will report dollars by category. Our best estimates

are that approximately $40 million of the above relate to Q‘E‘x&g provider practices
with the remainder attributable to_changes in policies or notéd operational deficiencies,

Recommendations to Other Bureaus

To date we have processed ‘gﬂyecommendations to other Bureaus. Of those 12

have been accepted and of this number J.have resulted in some form of implementation
(e.g., revised instructions to contractors, revised regulations, etc.). Two of the
recommendations have not been accepted and 27 are still pending. The numbers

of recommendations by Bureau and status are as follows:

Total Total Total Still
Forwarded Accepted . Rejected Pending
BPP 27 i0 2 15
BPO 10 1 0 9
HSQB 3 0 0 3
BSS 1 1 0 0
Total 41 12 2 27 \
Some of the more significant of these recommendations include: -
A
1. Physician Reimbursement for Lab Services ,\\-;5 ?

I
The Atlanta Regional Office conducted a review of independent laboratory [
services which identified a loophole in the reimbursement for laboratory
tests which allows physicians to bill the Medicare program and receive
reimbursement which exceeds the cost charged for performing the ‘
test by the independent laboratory. Restricting physician's reimbursement

to the amount charged by the laboratory will result in a savings of

over $3 million per year. OPV has been working with policy to implement

this policy change. Final action is expected in February 1981.

JU

2. ODR_Reimbursement Under PIP A o\

The Dallas Regional Office conducted a review at Doctors Hospital.
They discover=d that *iie Office oi D:rect ReimbLursement (BSS) had
r=id $777,0Cu in erroneous PIP payments to the hospital after the
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date that the hospital had transferred to another intermediary. BSS
has implemented corrective action through a computer override which
will prevent PIP payments to institutions after termination by BSS.
The overpaid amounts have been recovered.

3. Reductions in Hospital Lengths of Stay

The Chicago Regional Office with the cooperation of the regional office )
of the Health Standards and Quality Bureau conducted a study of providers
which exceeded the national average for the length of stay. Through TN
onsite reviews by the OPI regional office and the 39 local PSROs, program

savings through a reduced average length of stay by the subject providers
have exceeded $7 million. QPV is now working with HSQB to extend T
the study to a nationwide project. .

Selected FY '80 Reviews Highlighted Ty

The level of effort, scope, and results related to each validation obviously varies
considerably. Several of the 245 done to date have had a low yield or produced
no results at ail. On the other hand many have been quite significant, a few of
which are articulated below.

Home Health Agency Reviews - Reviews were conducted on 24 HHAs in 4 States .
and Puerto Rico. The review on the Puerto Rico HHA revealed enormous problems { N N

which translated to estimated overpayments of $7.3 million. For the remaining AR
23 HHAs review results indicated program overpayments of over $1.2 million .
which averaged $60,000 per agency. As an adjunct to our HHA validation project, N
we have produced cost and utilization data ranking HHAs and intermediaries . )
where statistics indicate a need for focused audit or management attention. Y

This data has been forwarded to the Regional Administrators and an action plan
detailing regional response has been requested by December 31, 1980.

Nursing Home Rate Reviews - We have initiated a national review which will

eventually include three regions and CO staff to examine State Medicaid agency

rate setting processes and reimbursement methodologies, we have conducted

preliminary reviews in Kentucky, Wisconsin, and Ohio and produced a report comparing

the three States' different systems. During the course of our preliminary survey

work, we have already identified $4.5 million in savings in Ohio as a result of N

an error in establishing reimbursement ceilings and $2.8 million in Wisconsin N

as a result of paying a separate 10 percent add-on charge for claims handling -

by nursing homes the costs of which are already part of the nursing homes cost | o

reimbursement and for other nonallowable costs based on reviews of 8 nursing ' .
" homes in Wisconsin. We also determined that $9.5 million in payments to nursing W

homes in Ohio is advanced because all homes are reimbursed at the maximum ' N

allowable per diem rate for general and administrative costs. Many nursing homes

will not attain the maximum level so that retroactive adjustments will have to A\ 1S

be made. This could result in at least three inequities to the Federal Government: :

(1) foregoing interest on excess funds advanced to nursing homes; (2) potential

loss of funds advanced where nursing homes go out of business or otherwise leave

the programs; and (3) encouraging nursing homes that have already been paid

at rates exceeding their costs to incur greater costs so they don't have to refund

monies.
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ESRD Survey - We conducted reviews on three ESRD freestanding facilities to N
gain base line information to use as a basis for conducting a national review in

FY '81. Extensive review in this area will be performed through the combined
efforts of the central office and seven regions. Based on the preliminary report

we have already issued, we have estimated that as much as $48.5 million could

be saved if needed changes in reimbursement policy were made.

Comprehensive Health Centers - Estimated savings of over $5.5 million are attributable
to review performed on three CHCs in Illinois. Those savings are primarily attributable
to State practices in areas of auditing, program monitoring, and cost reporting
requirements.

Psychiatric Study - Extensive use was made of PSRO staff in conducting medical
necessity reviews on individual psychiatrists identified through a validation review
conducted by New York. Thirty-nine psychiatrists were selected for the review.
In addition to extensive overutilization noted with several of the psychiatrists
under review, four of the physicians were referred for criminal investigation.
Policy recommendations to modify existing reimbursement procedures were made
and deficiencies were noted in carrier processing procedures which are being
corrected. ,

PLANS FOR FY '81

Numbers and Types of Reviews

Some of our '81 activity will be an extension of what has been initiated in

FY '80. Examples include further reviews related to the ESRD and nursing home
rate review studies, Nationally, we intend to conduct fewer reviews during

FY '81 (155) than planned for FY '80 (185). The 155 may be even further reduced
as regions reexamine their priorities and workioad initiatives under reorganization.
The reduced numbers are necessary for a variety of reasons but are primarily
attributable to the fact that we have a number of draft reports in the pipeline
that require work to get the reports in final and ensure that recommendations
are adhered to. -

Attached are charts which were published in our FY '8l audit plan which details
by type of review and by region and central office our planned activity. The -
155 intended reviews breakdown as follows:

SARs ACS PIRs  Total

Central Office 6 - 18 6 30
Regional Offices 27 46 352 125
Total 33 64 58 155

The text of the annuil audit plan provides limited detail on the specific plans

of each region an. the central office. Pages 2 and 3 identify 14 areas considered
of priority imporiance. Wc ire estimating salary and expense costs associated
with condt z:ing validation reviews to be approximately $5 million and estimate
that at 1+ = $25 million in potential program savings or overpayments will be
identified .wough our review activity. Attached (Chart 8) is a statement of

our savings initiative as prepared for our OMS submission.
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Validation Support Activities

With 1 1/2 years of operating experience behind us, it is time we focused more
staff attention on some of the ancillary activities necessary to improve and perfect
our validation techniques. These activities have not been ignored, but have often
received short shrift because of the necessities of conducting the reviews and
drafting the reports called for specifically by work plans. Some of the more
significant of these activities are enumerated below. )

1.  Training - During FY '80 we conducted two training sessions; one for
" “our nurses and the other oriented toward those performing the accounting/fiscal
auditing aspects of reviews. We are forming a CO/RO training committee
to help in the formulation of our entire training program for the fiscal
year, but right now, we are anticipating three training sessions specific
to validation:

—Team Leader Training - January
--Auditor Training - February
—Medical Review Training - May

2. Manual Instructions - Most of the written instructions needed for the
validation process have been developed. However, they have been
released in various forms and some need to be modified and updated.
We are asking our Regional PI Director from New York to come in
for at least 3 days during the week of November 17 to help us to bring
this project tot&final stages of completion.

3. Monitoring RO Performance - We have always assumed a central office
responsibility for reviewing regionally prepared draft validation reports.
This will continue and where we determine it appropriate we will 32
onsite to the RO in conjunction with a formal RO assessment pregram
carried out in another part of OPV. During FY '81 we will prepare -
at least one assessment report for each RO to feedback to the PI Director
and the Regional Administrator the CO impression of each ROs performance.
Also, in FY '81 we will develop a detailed evaluation system to provide
benchmarks and to evaluate both CO and RO validation activities against
those benchmarks. " This evaluating guide will include standards for
quantity, quality 4nd timeliness for use beginning with FY '82. Finally,
we have developed "boilerplate" language for RA and PID use in formulating
their FY '8] work plans which is included as Attachment IX on the
list of attachments. :

4. Research - We have recognized a need to develop more structured
approaches in conducting research. We intend to undertake approximately
16 research projects through the use of central office staff and will
request at least 2 research projects per region. We are developing
a struct:—e for-calling.un the assistanice of our sister office: in the
Bureau L. ieeting « u* research goals and have already developed a
four page form for use in recommending multiregional reviews based
on research results.
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5. Reporting and Cataloging Validation Results - As mentioned earlier
we have been preparing quarterly statistical and highlight reports.
These reports will continue and we are exploring the use of a computerized
management reporting system to accommodate our reporting needs
and also to assist in research. We also intend to begin reporting validation
highlights and results to contractors and States on a quarterly basis
and provide more structure to our publicity efforts by issuing at least
four press reports during the fiscal year based on validation findings.

SUMMARY

Fiscal year 1980 was a very successful year. We met our numerical targets and
demonstrated a very positive cost/benefit ratio. The validation concept is becoming
more understood and accepted by States and contractors. We are soliciting them

as partners and they are accepting. We have received complimentary reactions

to a number of our review efforts and have attached two such examples (Attachments
X and XI).

We still need to do a better job particularly with HCFA top management and

BPO in providing feedback on validation processes and results. Perhaps consideration
should be given to quarterly briefings following the issuance of our highlight reports.
We also need a better system of categorizing our dollar findings which we are
accommodating with our instructions rewrite. Other needed improvements include:

1. greater capacity to select program areas and providers for review
based on uses of data which suggest aberrancies;

2. improved uses of the computer to provide tighter target
areas once providers or program areas are selected;

3. coordination between QC Programs' CREP activity and the ACS portion
of our validation activity;

4. better communication between ourselves and other HCFA components
in considering the value of recommendations flowing from validation
review findings.

While there is room for improvement in these and other areas, we are pleased

with our progress. We believe that program validation does now and should continue
to play a vital role in searching out ways to conserve program dollars by pointing

up program inequities and inefficiencies characterized by fraud, abuse, and waste.
We are committed to doing everything in our power to make the program work

well and will constantly seek ways to find improvements.
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Attachments

Chart

Chart
Chart

Chart

Chart
Chart
Chart
Ch‘ar:
Chart '

Chart

Chart

I - Summary of Validation Activity Through FY 1980

II - Reports Issued in Final During Fiscal Years 1979 and 1980
and Overpayments and Other Savings Identified

I1I - Reports Issued in Draft But Not Finalized As of September 30,
1980 and Tentative Overpayments and Other Savings Identified

IV - Summary of Draft Reports Completed in FY 1980

V - Summary of Total Central Office and Regional Office
Program Validation Review Draft Reports Planned for FY 81

VI - Detailed Listing of Program Implementation Reviews by
Subject Area

VII - Detailed Listing of Systematic Abuse Reviews by Subject
Area

VII1 - Operations Management System: Tier II Performance;
Initiative - Perform Program Validation Reviews

IX - "Boiler Plate" Language for RA/PID Use in Formating
FY 81 Workplans

X - Letter from Blue Cross of Southerm California

XI - Letter from Ohio State Medicaid Agency
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. Chart I1

' Region or
- Central
¢ Office

] Component

Cenéral
Office

Boston

New York
Philadel>hia
Atlanta
Cﬁicago

ballas

Kansas City

Denver

San

' Francisco
"Seattle

'TOTALS

Reports Issued in Final During Fiscal Yeaws 1979
and 1980 and Overpayments and Other Savings Identified

:natiéutional (Abexrant

Cost_.tudies)

Noninstitutional (Systematic

Abuse Reviews)

. Program Implementation Reylews

FY 1979 FY 1980 FY 1979 FY 1980 FY 1979 FY 1980, “Total " ..
No. Dollars No. Dollars No. Dollars No, Dollars Yo, Dollirs No, Dollars No, Dollars
0§50 7 $1,08472 0 $ 0o 0 § 0 0§ o 0§ 0 7 1,086,472

a . 4 216,198 o0 0o o 0 0 0 1 30,600 6 246,798
o o 2 7,301,200 © 0 1 2,405,000 0° 0 3 13,500,000 6 23,206,200
16 4 10,298 0 0 2 0 0 0o 1 ) 8 10,293
o o | 60,000 1 - 77,800 3 58,022 | 0 3 4,439,859 9  4,635,68
2 o 4 8,096,682 © o s 2,371 o 0 & 15,487,555 15 23,586,608
2 410,650 2 658,071 0 ) 0 0 o 2 7,357,873 6  B,u26,h24
0 o 0 0 o o 0 0 0o 0 o o 0
0o o 1 10,828 5 0 1 1,226 0 0o o 0 7 12,053
1 923,499 | 150,000 © o 4 0 0 0o 0 ) 6 1,073,499

2 __ 19,434 1 226,591 0 oo 0 _2 _500,000 1 207,717 7 __1,013,742

23 SLWI3MI3 28 $17,816,340 6 577,800 16 $2,466,618 3 $500,000 15 $41,023,60h 77 $63,297,775

get



: . Chart 111

Region or Central Institutional (ACS) Noninstitutional.(SAR) Program Implementation Reviews

Reports Issued in Draft But Not Finalized As of 9/30/80 and .

Tentative Overpayments and Other Savings Identified

Office Component  Number Dollars ' Number " Dollars Number Dollars Number &
Central Offtce 11§ 382,809 8 $ 290,591 7 $59,406 ,244 26 $60,079,644
Boston 4 8,800 4 336,229 2 78,400 10 423,429
New York 2 205,726 2 575,953 5 12,949 9 1,194,628
Philadelphia 2 gou,432 8 2,770,407 3 1,100,000 13 4,674,839
Atlanta 13 694,639 i 185,900 3 2,204,373 20 3,084,912
Chicago 6 2,410,000 N 43,032 2 0 12 2,453,032
Dallas 8 1,852,665 olb; 0 6 438,266 W 2,290,931
Kensas City 7 94,628 3 23,214 2 0 12 117,842
Denver 8 277,671 18 2,855 3 8,126 29 288,652
" San Prancisco 10 4,900,000 - 0 0 2 0 12 k,900,000
Seattle 3 923 2 1,458,481 5 - .—335,530 AL 2,231,930
TOTALS L §12,060.23 53 15,686,662 M) $63,983,880 168 81,739,843

9q1



Chart 1V

Summary of Draft Reports Completed in FY 1980

Projected Completed Over/ (Under)
SAR ACS PIR TOTAL SAR ACS PIR TOTAL SAR ACS PIR TOTAL

Centrz) Office 8 16 7 31 8 19 7 34 0 3 0 3

Bosten o4 2 8 7 3 o 3 (1) 2

New York 5 3 6 14 5 4 8 17 0 i 2 3

Philadelphia 5 7 4 16 8 6 i 18 3 () (] 2

Atlanta s 10 6 2) 6 9 6 21 W o 0

Chicego [ 6 6 BRY 8 8 6 22 3 2 0 5

pallas 0 8 7 15 0 8 8 16 () ()} | 1
'Kansas City 4 6 2 12 3 7 2 12 (1) ] ] 0
Denver 6 7 5 18 6 7 3 16 0 ] (2) (2)
San Francisco 0 10 14 0 10 2 12 0 0 (2) (2)
Seattle A 5 6 s 2 4 1 B 2 M a0 @2
TOTALS 4 82 57 185 50 8 56 195 4 7 10

L91



Chart v Summary of Total Central Office and Regional Office
Program Validation Review Draft Reports Planned for FY 81

Systematic Abuse Aberrant Coet Program. Implementation Total

Reviews Studies Reviews Revicws
Central Office ‘ 6 18 6 30
Region I . 2 5 5 12
Reglon II 3 3 7 13
Region III 4 5 3 12
Region IV 5 11 6 22
Régich v 5 3 7 15
"Reglon VI 1 2 s 8
Region VII 1 b 5 7
Region VIII 2 2 [ v 9
Region IX 2 11 5. 18
Region X 2 3 4 9

TOTALS 33 64 58 155

8ST
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Chart VIIL

COMPONENT - BQC

Office of Program V-l’tditlcn

CPCRATIONS HANAGEMGNT SYSTEM: TIER 1| PERFIRMANCE

INITIATIVE

CBJECTIVE

REGIONAL INVOLVEMENT: YES_ X NO___

Perform pragram vnli:lallnn reviews

tnappropriste program uxpendftures

4

DATE

Tdentify MCVA .reimburacment arcsa vulnerable to facorrect or

1. PERFORWICE 1NDICATGRS OR
. STAUADS Fon OBJECTIVE
2. OPERATING STEPS

TVPE
R,L,A [RES. DIV,

PERSGN YEARS®

PROJCCTED COMPLETION DATE

st ot

ATER

2ND QU

(RTER

ZRD QUARTER

Iini ourTER

TOTAL

PRCE, | SUPP,

PERFORWNCE 1HDICATORS OR
STADNDS FOR CBJECTIVE,

1) . ldentify and conduct fevievs op

NCFA program implementation

with & goal of preparing drafg

reports by 9/30/81 egteblish~
ing current or future program

savinge of st least $12 miliion

QPERATIIG STEPS

Conduct reviev and cowplete
drafe reports, °

(1) Centrsl Office
: (a) Meviews « 6 reports

(b) Dollare - $3 million
(2) Rcgional Offfices

(a) Revievs « 52 gepovts

(b} Dollars - §9 willion

,

PLANNED

ACTUNL

PLANMED]

ACTUAL

PLARED

ACTUAL | PLAMRNED)

ACTUAL

PLAMED | AC.

1
203

9
152

1
408 -

13
52

2
702
m
652

2
1002
i6

1002
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COMPONENT _~ BQC

Office ol Progran Velflation

REGIONAL INVOLVEMENT: "' MO,

OPERATIONS MANAGEMENT SYSTEM: TIER |} PERFORMANCE <

INTIATIVE

SOECTIVE

Perform program vslidation revtews

Tdentily 1ICPA relmburacment aveas vulnevable to fncorrect or

irsppropriste program cxpenditures

DATE

PAGE__2

1. PERFORWKE 1:B: on
. _STNDNDS FOR GO ZCTIVE
2. CPERATING STEPS

TYPE

R,LLA [RES, DIV,

PERSON YEARS®

1sT_numnrTER 21D QUARTER

PROJECTED COMPLETION DATE

2RD QUARTER

Iy duAnTER

TOTAL

PROE, _| SUPP, |PLANNED| ACTUAL PLAMED] ACTUAL

PLAMED

ACTUAL

PLANNED

ACTUAL

PLANED

PERFORVACE 1NDICATCRS OR
STADARDS FOR CJECTIVE

2, 1dentify and conduct revievs on

© hoapitals, nursing homea, and
other institutfons providing
services %o HCFA beneficlaries
with a gosl of preparing draft
reports establishing past
overpaynents for recovery and
other program savings of at
leant $10 million dy 9/30/81.

OPERATING STEPS

Conduct reviews and complete
draft reporte,

(1). Central Offtce
{a) Reviews = 18 reportas
(b) Doll.te - §2 mfllfon
(2) Regional Qftjces
(a) Reyiews ~ 46 reports
(b) Dollara’r §8 millfon

152 Jor
10

8
152 4z

12
65X

100%

16
100X
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Lo ) OPERATIONS MANAGEMENT SYSTEM: TIER 11 PERFORANCE DATE

. PAGE_ D .
COMPONEAT = pog INITIATIVE Peyfoym progvam yalidation reviewe
- 0tf{ca of Progrem Volidaticn (BJECTIVE 1dentify HCFA reimbursement areas vulnerable to incorrect or

insppropriste program expenditures

REGIOVAL INOLVC.EAT: YES___ MO '

1, PERFORWICE, INDICATCRS OR PROJECTED COMPLET{OH DATE

]
STANDARDS ‘FOR OMJECTIVE e Las. D1y, [T YEMRS 1s1 aymirer_| 2vo-

[
2, PERATING STEPS RLA R Smou/m I QUARTER TOTAL .
: i _PROF, | SUPP, |PLAMNED| ACTUAL | PLAMNED] ACTUAL|PLAMED{ ACTUAL | PLANED] ACTUAL| PLANED | AC
PERFORMNCE 1HDICAVGRS OR -

STADARDS FOR CBJECTIVE

3.. Identify and conduct reviews . . °
on clusters of physictans
and other neninstitutional
providers with s goal of
preparing draft reports
establighing past overpaymente
fer recovery and other progrem
savings of st least §) millton i
by 9/30/81.

OPERATING STEPS

Conduct revievs and cowplete
draft reports.

(1) Central Office
{a) 2aviev. - o reports

1 1 2 2
(b) Dollere - $600,000 201 A0T J0% 1002
{2) Regional Of3icec
(s) Reviews = 27 reports R . ] 7 ? 8
(b) Dollare - {2,4 millfon . 20% 40X Jo2 1002
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- PERFORMANCE

APPRAISAL” WORK_PLAN

- . ——— — ——— . —— ——— ——— - - - o -

the Vatldation Review Branch in the conduct
and reporting of vatldation studies,

lssued as Final draft

vallidatlion review reports
to a preliminary draft
report stage {for clrcula-
tion to other RO components
and OPV Central Office) at
least consistent with the
numbers shown in the HCFA
1981 Audit Plan (HCFA-81-
40006) .

(b) Oversee completion of
final validatlon draft
reports {(for circulation to

States, Medicare contractors,

etc. for comments and actior
plans) to ensure that all
preliminary draft reports
Issued In FY 1979 ond 1980
are [ssued as final draft
reports and 75 percent of
preliminary draft reports
issued during FY 1981 are

reports during FY 1981.

{c) Oversee completion of
final validation reports
{with State and Medlcare
contractor comments and
action plans lIncorporated,
analyzed, and rebutted as
necessary) to ensure that

out over the year so that a
minimum of 15 percent of
reports are completed during
the first quarter, 35 percent
are completed by the end of
the second quarter, 65 percen
are completed by the end of
the third quarter, and, of
course,. all are completed by
the end of the fiscal year.

(b} Flnal draft report Issued
with 90 days of lssuance of
preliminary report.

{c) Final report issued with-
in 6 months of Issuance of
final draft report.

Chart IX HCFA
P g rosrion PACE_)
Reglonal Quality Control nlvlsloL Dlrectors 10 Regional Offlces !_ or_2_
(RYS SIGIATURE > DATE PERVISON'S SIG DATE © |emainaL REVISION L BEYASLOH -
) DATE:
i os PRIORITY STAUDARDS/RANGES OF PERFORMANCE

KEY_FUNCTIONS AND OBJECTIVES TIER
T3 OBJECTIVES AD_CRITICAL ELEMENTS® Liecd UAITEIY TIMELINESS. QUALLTY )
Supervises and glves executlve direction to 2 3.0 (a) Oversee completion of (a) Workload should be spresd | (a) through (d) Al valida:’

tion reports including
followup reporting to be
completed consistent with
0PV Issued instructions on
validatlon reporting stand
ards {currently In letter
Instructions which will be
manualized durlng the
fiscal year).
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HCFA - PERFORMANCLE “APPRAISAL WORK PLAN_

une ’ LOLLTRE ORGAHIZATION
Reglonal Quality Control Divlsion Dlrectors 10 Regional Offlces "*cﬁ___i___ or2.
OLOYEE'S SICIATUNE.  © DATE SUPERYISOR'S SIGHATUME DATE ORIGINAL KEVISION 1 HEVIG T
: DATE: ’
ons PRIONITY STAIDARNS/RANGES OF PERFORMANCE
KEY_FUNCTIONS AND OBJECTIVES TIER YALUE
£ QMIECTINES AND_CKITICAL ELEHENTSA Liecd QUANTITY AELINES QALITY

ail draft reports Issued
during FY 1979 and 1980 and
25 percent of preliminary
draft reports issued during
FY 1981 are Issued as final
reports during FY 1981,

(d) Oversee completion of
final status reports (ensur-
ing that all actions out-
lined to be taken in final
vallidation reports have been
accompl shed) to ensure that
80 percent of final reports
Issued during FY 1979 and .
1980 result in flnal actions
having been accomplished.

{e} Oversee completion of st
least two rescarch papers
for proposing future multi-
regional vallidation reviews
(beyond FY 1981). These
proposals should typically
be based on findings deter-
mined durlng ongolng vall-
datlon revlews that appear
to have a strong need to
be expanded to a multl-
regional review.

(d) No specific standard on
individual reports.

(e) At least one to be com-
pleted by March 31, 1981, and
at least one other paper to
beacompleud by September 30,
1981,

(attached).

(e) Prepared in accordance
leith standard protocol for
broposing myltl-regional
alidatlon reviews

991
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A11 Yrogr=m Intepzicy Dirnciors

Acting Director
.Division of Validation Reviews
‘0ffice of Progroa Validacion, EGC

.Up:'.ax::‘.ng of Regional Rezcoaendaticns fex .ra:;znn prlenzx.zncn Va.'xi&.ticu
Reviaeus

I= October and Movember of 1978, wuost OPXL Regincel Offices rospeoded to
2 cenmtrai office raqusst and recommerded saveral potentiasl atess for
procgram inplementation validation reviews. A list of the svbject areas’’
schich vour Tegion vecormeaded is attachad (other reyicas thot suggested
fmilar validation reviews are noted in paraacheses).

Pecsuge wa ave row rerdy to begin full Ln"o-""-: cu of the pregrc
rwalidation cflnrt, plaase review the attached list and updata the items
7 (1) delecing thosz subject aveas that arz no longer potentially

--productive ss velidation targets, (2) aiddicg ony pesaible t:«u:g::t araas

bat have come to your atfeatiea in reccot mezths, and {3)
-each reccm=onded project.

The su=t2ry sheet fer each po:""ia.l p'c"r"'.: :L.pl\_'
sbould nat exceecd cna OT WO pa uld
4sguee and backgrouad (including the esctimnted extent of the proeblea),
t&w proposed 2cthedolegy for cenduczing the validacion zeview, the
ostimnted rasovrees conuized, and the expected results ot bunefiss,
i..z:lud"v" p“tenr_* zl Jdollar rccoveries, if zny. Any ccher informavinn
which will fzciiiiate evalustica of the proposal should alco be included.
£ _xa.nple of a proposed project sunmary is a:ui..h_d for your convenience.

-After the \.pdaterx lists, with swemaries, are received in cmual office,
==e will evaluzte thz potential effect and scope (naticnal, regicnal, or
statewide interest) to deterzine those projects in which centzal

-office staff will work with the regions on zctual implementation of
wexlidation efforts. Your office may be asked to provide addirional
iaformazion oo those subject a.':cas.sele.ctc:i Zox further contrzl office

- action.

Pleasa toturn the upizted list of recermendations and suzmariss to the
Surezu of Quality Conczol, Ofiice of Program Validatioa, Div
Vaiidation Revievs, by August 20, 1972, - 7Y vou

concerniny this raquust, pleéase zantaet Les Co

(FTS) 934-872&.

Attachments . .



167

BURCAU OF QUALITY CONTROL (HCFA)
. OFFICE OF PROGRAM VALIDPATION - SPECIAL REVIEWS
- "BEGIONAL PROPOSALS' - NATIGNAL PRCGRAM VALIDRITION REVIGSS

Regmml Office: ) Contzact Perscn:

.

© Title of Project:

-Staterment of Issu=(s):

= . (In doscribing the issue, this item should include a

{ sufficient explanation of the condition which exdsts; ,

© % -] the probable csuse of the.problems; and the effect

the issue-is having on the bedicare/Medicaid programs.

The background/justification presented must substantiate
T the key assurptions upon wnich the issuz is based .and

e should include sufficient preliminery information to

] allow a go/no go decision.)

Recomended Methodolory: : - . -

(A key element in evaluating the feasibiiity of a provosal
- is the corplexity of the proposed job: wvzilchility of
the necessary data and policy to sipport the issuz; and
* +] the presentation of alternative approzciies for achieving
+he stated objective.. Accordingly, this itom will
. . include .. concise staterent of the technigues to be

o ~-utiliied, availatility and accessibility of records,
. and the identification of key hurdles to te overcome.
. In essence, this item will describe 'whai" needs to be
done and "how' it will be done.)

——— e

‘Resource Requirements: -

'} CThis item will .include an estimate of .the staff requirements <
needed for the mojor tasks associnted with the projcct (man- -
.days). Staff nceds will be expressed in terms of nwumber,
skills, and staff do and should incorporate the starfing
consicerations or .eafr regicns. Matching the right people with

*+a right job is essential so that indiviiu:l, job, und instituticnal
ds are weighed and meshed to produce b best overall resuits.)

—

D t——
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-Expected Results/Qutputs:

{The proposed outcome of the study is en essential factor in
-r=asuring the worth and contribution of a proposed validation
Teview. Whether the result is an altermative method of
reirbursement, clarification or change to ineffective policy,
~improvement in carrier/intermediary performence, or_potential
targets for further fraud and abuse investigations, an
evaluation of the expected results should be made before
-Yesources are committed or increased. Where possible, the
-expected findings will include an estimate of the potential
Tecoveries/program savings to be gencrutad from the project.)

—

—
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e e

- .Witle of Project: Carnet—Inte—.:dxary—PS“'.) Cooruz::nuon -on D:.sallowcd
Hespital Stays .

- i R _and

:Statement of Issucs: : CT.

. . A B

- Un occasion, a hospital Utilization Reviey Comut..ee, an mtemedxary,
.8 medicaid fiscal agent or a PSRO detcimines that all eor part of an
-dnpatient hospital stay is uwnnecessary. On this basis, payment. to the
hospxtal is cut off. However, -if the.beneficiary Termains in the hosnital
-gad a physician continues to visit the patient, the corrier or the Medicaid
~fiscal agent pays.for these possibly umnecessary visits. Thus, program
_,._.ﬁ:nds may be need.lessly expended. _.. _. —

e ammeenta

s A‘t present, there ensts no ncdxa:u.sn by which 2n ;m.-m*dxary no..:.fxes a.
‘eirrier of the date on which a stay 'is dctermined to be noncovered.
- -
_'_'_'_‘D\:re is also no cross reference bemem_;ntemcdxa.ry ~nd carrier c1a1ms
2. fles.. In addition to the situaticm described ahove, .this lack of i
__' .€1vss cheeks could lead to other situztions of iznrover pavnents such 2s
"7 -office visits being paid while the natient is hospitalized. e need to
-r. Jdetermine if either.situation is_ occurnn" to any s:Lgm.Acant dev'ree.
: . . e ]
P"':mosed ethodoloey: '.“. ‘;__./—“ M A
. _ L

Contact intermediaries and state agencies for z Tecent lxstmg of hospital
cases in vhich the inpatient stay was either cut off or denied.  From.

. these lists, select 2 samole of inpaticnt claicss . !’.eau-st bensficiary

. "aistories covering the same tine ucnod to deterzine what medical services
-were paid for after the cut off. Ruinuest that a medical consultant make
a detemination as to the necessity of the services . light of the fact
that the hospitalizatica wvas umnecessary. Analyzs.results of jomparison,

ﬁumted Resources: ) : . .

" Two R.Q; analysts for :mpronzztexy :Eour wezks, (2t. lus: m zedical
. ‘csnsultant for one week,

.. Bamected RTesults: - - o w

Y

n vcrzndm- upon the ountcome* of the study, vromse a systcs under
- which earriers and Mediezid Tiscal ancents cam reccive notitication
-- gouginely> when coverane of an innatient stay 35 terminated.

7} * Pronose i .. 'ms by which-this informition cm be used.®o gssure
+rar af 1c1s- or .. samnle basis all bills for m=dical sepvices
afivs (ic ent-off date hut nrior to discharee are revieved for-
redical necessity before nmavment. Solutions <o tite problem
w3y differ accomiine to the situation: Medicre with of without
PSRO .involvcmcn; and ‘Medicaid with or without PSIO involvement.
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P e T U e B 0 T W et AV D it R
Directer OFFICE OF THE DIRECTOR
CHARLES E. NOSSLE 30 Eost Breod Straer

Assisrent Directer Columbus, Dhie 43218 .

September 235, 1980

Martin L. Kappert, Director .

Bureau of Quality Control - -

Department of Health and Human Services
. Health Care Financing Administration

e
Baltimore, Maryland 21235 A== -
' o .r.
" Dear Mr. Kappert: ' . : :":( :
Thank you for your recent letter regarding the findings of your office's =~

preliminary validation review of the department's rate-setting process. :>.
This review was particularly beneficial because it was conducted et the o
time the department was instituting a new rate-setting methodology. i

The review revealed that the audits conducted by the two consulting
firms under contract were'deficient in several areas. Such deficiencies
had a material impact in the_calculation of one of the components of the
nursing home per diem. As a'result of the timely identification of the
deficiencies, the department is able to initiate corrective action and
avoid the needlessly expenditure of state and federal dollars. The
identification of a potential 6.5 million dollar overpayment constitutes .
approximately two percent of the department's total Medicaid expenditure -

for nursing home care, o : )

In fact, the department's experience with HCFA in the development and
implementation of the new nursing home program has been exceptionally
positive. In addition to your office's assistance, the Division of
Alternative Reimbursement has been most cooperativé in its timely and
extensive review of the reimbursement policy to ensure its federal
approvability.

The point I'm trying to emphasize in this letter is that expertize provided
while a system is in its development and early implementation phase is
the most beneficial because it prevents problenms.

: . . : Veyruly urs,

A . CLARK R. LAW
Executive Assistant
to the Director

. CRL:dk :
cc: Tom Jazwicki

“An Equal Oppurtunizy Lmployer
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Mr. Clark Law

Executive Assistant :... .-
Department of Public Welfare
State Office Tower

30 East Broad Street

32nd Floor

Colunbus, Ohie 43218

Dear Hr. Law:

The purpose of this letter 1s to stress the immediate action needed to
correct one of the problems identiffed during our prelininary validation
survey of Ohfo nursing homes last month. During the review, wve found that
the maximm allowable rate for general and adninistrative expenses per

day in nursing bomes beginning July 1, 1980 was erroneously cocputed, -
The error in the paximm occurred because {t vas not based on audited

data vhich accommodated the State eriteria for limitations on nursing

tome edoinistrative salaries. As a result, the sarple of cost reports
utilized to deternine the general and administrative (G&A) maximm contained
. nursing home salaries vhich wvere greater than Ohio's criteria for allowvable
aduinistrative salaries.

Upont my staff's disclosure of this problem to you, the Department of Publie
Velfare recozputed the CEA roximm usirng the correct eriteria for administrative
salary limitations to determine the sipnificance of the problem. Your

gaalysis showed that the G&A maximm should be reduced from $10.10 to $9.63

per patient day. Based on last year's patient day statistics of over 14
nillicn Medicaid patient days reirbursed {m nureing homes, the $.47 per day
reduction in the G&A maxdimum should realdirze a saving of $6.5 nillios on an
interim basis snd epproximstely $S nillicn in final payments to nursing homes.

It {s our opinion that because of the significance of the error, the present

GEA maximum ghould be reduced to the proper level icmediately. Any payments
already made to nursing homes using this erroneous maximm should be retroactively
adjusted based on the correct arount. Should the State of Ohio, despite our
pointing out the need for an adjustment, reimburse based on the erroncous ameunt,
it will be paying these costs entirely from State funds as Yederal financial
participstion in such a clearly unalleovable expenditure cannot be made., -

g7-144 0 - 81 - 12
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I vould li{ke to take this opportunity to éomend you on your timely actien

© te Tevicr the sicnifleance of the protlem. Towever, vour further action is

nceled to reduce the R3A maximum to the correct arount as soon 2s possitle.

.Should you have any questions pertaining to Federal financial participation
‘in Yedicaid expenditures, you nay refer them directly to David McNally,

Director, Division of Financial Operations, Bureau of Program Operatious,

© (301) 597-1397. Also, if:I can be of any assistance-to help you to take

. action on this matter, ylease do not hesitate to.call me.

Sincerely gy

Martin L. Kappert
Director
‘Bureau of Nuality Control

ce:
Repional Administrator, Chicago
Repicnal Medicaid Director, Chicaro

Regional PI Director, Chicago

D. McNally - BPO

.Ken Creasy - Director, Department of Public Welfare

M. Rappert
M. Seabrooks
PCIB

D, Nicholson
F. Delillo
G. Vhooley

. L. Berman

Branch
RFCs

.FKV~-13 LBermin/FDekillo:gaf 9/11/80

9/15/80
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APPENDIX K

DEPARTMENT OF HEALTH & HUMAN MERV [CEs.-

Memorzarium
“FEB 06 1091 el FER191
Director -

Bureau of Quality Control

Lack of Criminal Fraud Convictions in the Miar.i?}i “Are {Your Memorandum of
December 19, 1930)—INFORMATION

Regional Administrator
Atlanta

The Acting Administrator has asked me to respond to your very informative memorandum
explaining the prevailing situation concerning criminal fraud convictions and
problems associated with fraud matters in the Miami, Florida area.

I share the concerns you have expressed about the historical problems that exist

in the Miami area in terms of Medicare fraud. 1 also realize that the drastic

decline in criminal convictions serves as a detriment to the Health Care Financing
Administration's (HCFA's) efforts. Your planned orientation training for acquainting

the Office of Investigations (OI) staif with the health insurance programs is commendable.
T'am hopeful that it will serve as a means to help resolve the problem in your

region, and, as you have noted, may well serve as a useful tool in other regional
jurisdictions. .

In your memorandum, you suggested that HCFA should support a "strike force"
effort o deal with cases in certain areas of the country, particularly in south
Florida. A strike force consisting of the Justice Department's prosecutors and
Federal Bureau of Investigation's investigators would perhaps be a viable remedy

to the problem with regard to manpower needs. However, I believe that a response
to your specific request would be more appropriate after we have had an opportunity
to discuss total strategies of fraud and abuse control with the new departmental
leadership and the new HCFA Administrator.

Undoubtedly, you are aware that our staff has been working with the Office of

the Inspector General's (OIG's) staff centraily regarding pending Ol Medicare

cases across the nation. In December 1980, a memorandum was sent to ail Regional
Administrators advising Program Integrity Regional Office (PIRO) staff that

the Special Agents-In-Charge have agreed to more fully represent the administrative
concerns of the PIROs in dealing with the United States Attorneys. Every atiempt
is being made to secure OIG cooperation in a national effort to either investigate
and refer our cases for prosecution, or return them to the PIRO for administrative
sanctions action, if appropriate. This approach should enhance HCFA's position

in taking action to help protect its programs.
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Thank you very much for bringing this matter to our attention. Be assured you

have my support in these matters. Please contact me if I can be of further assistance.
Your staff should direct questions on this subject to Mr. Clarke Bowie, Office

of Program Validation, Field Operations Branch on (FTS) 934-2077.

Attachment
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December 19, 1980

CC; Zteler/Newmern
Regional Administrator Altman/Coliies
HCFA, Atlanta FORD: HARRIS
Glennie; OFO
Lack of Criminal Fraud Convictions in the Miami, Florida, Area
Admin Sig

Due 1/1k
Administrator, HCFA

In 1976, responsibility for the investigation of criminal fraud cases invol-
ving the Medicare program was passed from our Office of Program Integrity to
the Inspector General's Cifice of Investigations. Since OI needed time to
acquire staff, etc., only a few cases were actually transferred to OI from
OPI until early 1978. Sirce 1976, with the exception of cases handled to
completion by OPI, there have been no criminal convictions involving Medicare
in the South Florida (Miami) area.

Given the large Medicare population and the concentraticn of Medicare provi-
ders in that area, opportunities are certainly available for fraudulent ac-
tivity. Our past experience with the area (some 21 criminal convictions
obtained by OPI in the 1976-78 period) and the continuatiou of the same kinds
of potentially criminal activity reflected in the cases OPI now refers to the
Office of Investigations lead us to believe that a cajor problem continues to
exist in terms of Medicare fraud in that area.

This lack of criminal convictions has had further effects. Due to the large
number of initial complaints of potential fraud and abuse we received from
Medicare bepeficiaries through Social Security offices im South Florida, the
Social Security Administration years ago set up a special unit in the Miami
Beach District Office ta which all Social Security offices in the area re-
ferred initlal complaints. This special unit, staffed with as many as six
Field Representatives, screered these complaints and referred on to CPI only
those which had good potential as fraud cases. The volume of complaints has
vow fallen to the point that the unit was disbanded several months ago. We
believe this drop in the number of complaints is directly attributable to the
lack of criminal convictions and the attendant publicity such convictions
received in the wmedia.

We have also detected in Medicare carriers and intermediaries serving this
area a change in attitude toward reporting matters of potential fraud to us
as such. They seem to feel that there is almost no chance of any actica
crizinally and that to report such cases to us can only result in several
years of no action at ali followed by the return of the case to them for
resolution. The facts seem to lend credence to their feelimgs. We, of

course, continue to work with them to see that casés Jare régorted prope ligy
i ~o -n
>7 o et
., . XM g (]
SiouY s :cgt pRe z
3~ S <
53 = m -
- = o)
[}
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-

I met with the OI Special Agent in Charge and OPI representatives in late

- summer  to present this problem and to offer whatever assistance we could to
resolve it. OI seems to feel that the problem is caused by other business
(drug cases, immigration, etc.) tying up the U.S. Attorney's Office and that
the Medicare law and regulations are too "loose" and do not contain specific
penalties for specific fraudulent acts. U.S. Attorneys have, of course, al-
ways had many more cases to prosecute than they can ever handle, and Medicare
cases have always had to compete with cases involving a variety of other of-
fenses. With regard to this and the "looseness" argument, I believe OPI's
record speaks for itself.

At the meeting, I proposed a training program or orientation for OI staff

to acquaint them more adequately with Medicare and Medicaid. The SAC saw
real value in the proposal, and we are now in the process of finmalizing the
agenda. I hope that this training can serve as a pilot project for other
regions experiencing similar problems. Other than this training, no concrete
action plan to resolve the problem came out of our meeting.

This leads to the main purpose of this cemorandum, which is to suggest that
we in HCFA offer whatever support we can to recent recommendations by congres—
sional committees and congressional staff that some kind of "strike force'
effort be mounted to deal with Medicare fraud in certain areas of the country
such as South Florida. This "strike force™ would reportedly be made up of
Justice Department prosecutors and investigators from the FBI or other simi-
lar investigative agency who would te free of other caseload constraints and
would be able to direct concentrated intensive etforts toward securing crimi-
nal indictments and convictions in Mcdlcare cases. I believe that such a
force could have significant izpect (n u rclatively short period of time. I
believe that any success cculd ocily nave positive effects in protecting the
progran frem those who would defraud ft, {n revitalizing our fraud detection
systenm and in recreating the deterrent eiicct on others that only criminal
convictions can have.

. ng7 Zé)

(_', R ATy
(Mre.Y Virginia M. Smyth
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Director, Bureau of Qixality Control ) Septamber 14, 1979

Ragional Director, Office of ‘Program Integrity OPI:BP
Atlanta

Madicare Fraud Deterrance

Following the discussions you had with the OPI staff here several
employees created the attached graphics to ifllustrate their concerns
about the decline in convictions since fraud responsibilities ware
transferred to the Inspector General. I am passing them on for your
informatiorn.

Attachment A is a graph illustrating the nationwide decline in
Hadicare fraud convictions in the last few years. While OPI referrals
to U. S. Attorneys dropped off as soon as OI arrived on the scene, con-
victions remained high as long as QPI's cases were being adjudicated--
approximately another year.

Attachment B breaks out the data for this region only and illustrates
the sams decline locally. I am not aware of any Madicare conviction
OI-Atlepata has achieved independently. Joint investigations have been
‘unwieldy due to different oricntations and approaches of the two staffs
and, hence, have been infrequont.

Attachment ¢ illustrates the close correlation between Ol case presenta-
tions to the U. S. Attorney and prosecutive declinations. On page 69
of his 1978 Annual Report the Inspector Genaral discusses the rapidity
with which OI has obtained Geclinations on what are termed "weak cases.”
This 13 contrastad to figures on declinations received by OPI in the
game period. I cannot undarstand these figures as wa in OPI-Atlanta
have only received perhars a half dozen daclinations in a decade of
activity, nons since the creation of OI, and in no case was declination
due to case megit. Miticating and extralecal factoxrs (such as one
suspect's pre-existing incarceration for murder) were mentioned to

us by U. S. Attorneys.

O has indicated to us that it seeks a prosecutive commitment from
U. S. Attorneys on our cascs before deciding to investigate furthar.
Under the Memorandum of Undarstanding, we have been referring casas
to OI wien thay “show a strowd wetantial for fraud warranting a full-
scale investigation". It was never our policy to present cases to
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the U. S. Attormey at this stage of partial dsvelopment and I cannot
be surprised at the high rate of declination (particularly in view of
OI's presentation techniques discussed in your meeting here). The
- rate of referrals to OI has declined slightly due to a reevaluation
- on our part of the degree of development expected by OI before referral.

Attachment D summarizes the figures represanted in Attachmants B and

C. Thess figures do not always agree with those presented in the
Inspactor General's Annual Report. 1In that reqard, you may wish to
re-read my earlier memo (Attachment E). OPI's figures can be supported
with specific case references, but we can only measure OI activities
by what they have reported to us.

I felt you would want these charts for your reference in view of the
".public posture the Inspector Genseral'has recently taken in forunms

such as tha Chiles’ hearings. 1If you have any questions on any of
this data, Chris.or I will be happy to digcuss it with you.

Prank D, White

HCFA:0PI:Foster:keb 9/14/79
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Nealth Care Finatcinc Alrinistration

- Wowerber 7, 1370

Prank D. White. Rerional Director Refer To: OPI:DS
office of Progran Intecrity, ECFA/Atlanta :

- Wayne Bailey ’
. d/b/a Columbia Yedical Rentals, Ir*o, South Carolins
(File A-49-9-574)

Special Arent In Charze
0ffice of Investigations, Atlanta

After revidwine vour. memorandum of May 7. 1322, vhich states © A review
of the file disclosed rno criniral-violation or other tasis to schednle a

. erininal iavestipation.” wve foruarded the £1ile to our central office for
their revies. ''e have received their replv vhich-quotes the 0ffice of
Ceneral Covnsel’s opfaion on this case as follovs:

"The lancuzce in gection 1777 (L) (2)(R). orohibitine the offer of

any rermumeration in kind to anv nerzon to induce suck persen to
.purchase, lcase, order... aay... item is zost clear. and the described
" practice, 1f conductei voulé fall scuar»lv within the prohibition
- of this atatute.’

‘We realize that vou may not be hanwv to see this case acain: however, in
1ioht of the N°C opinion and fnr the other reascns riven below we feel
it 1s our responsibility to return the case to you for a second look.

Waype Bafley is a mijor summlier of durable wedical eauipmant to *edicare
beneficiaries in South Carolina. Ae a leader in the field. many other

- suppliers look to his practices in order to judra their otm conluct.
If his practice in this case is alloued to ~» unchallenred., ve can expect
other suppliers in South Carolina and elsevhere to likewise ofer such a
deal as no sunpliers in this very comretitive field can oo lon« with such
a conpetitive elpe.

Ve kave. no adninistrative sanction or ather actinn wvhich can effectively
deal with the nroble~.

Tnder the circuhstnnces. we hone that you vill review the matter 2-~ain in
1i+ht of the O5C opinion.

PCFA:OPI " irmons swre: 11/7/7°0
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Acting Director
. Bureau of Quality Control June 6, 1980

Regional Director ) )
Office of Program Integrity ,HCFA/Atlanta ) OPI: WDS

. Office of the Inspector Gencral (OIG) Coopcration in Case Handling
Development and Disposition--ACTION--your memorandum Dated May 19, 1980

- Your memorandum states that the OIG has contacted you requesting a staff
paper describing ways in which they can assist OPV and OP! in the per-
formance of our functions. In our cpinion this is putting the eart before

.the horse. What is desperately and critically neecded are Medicare eriminal
indictments and convictions to deal with criminal fraud and to recreate a
deterrent for committing fraudulent acts. We are having no particular
problems in detecting and referring to Ol what we consider to be very
gond cascs of potential fraud. The very best way the OIG can assist us in the
perf>rmance of our functions is.to aggressively investigate these cases and
prescnt matters of criminal fraud to U.S. Attorneys. We stand ready as we
have since the creation of the GIG to assist them in any way we can to sccure
these much nceded indictments and convictions.

Having said that, there are several speciiic suggestions which we would
ke to offer on how the present process might be improved. These follow
the outline contained in your memorandum,
‘1. ‘Anz i_l:s_.itancus lll_which cooneration between our organizations
could improve the performance of cither or buth units.

. Since crfminal indictments and convictions are of paramount imoortance,
no new initiatives or responsibilities such as civil fraud or beneficiary
fraud should be placed upen Ol so that all their efferts can b- devoted to
- eriminal matters.

Discussions of referred cases between OPI case development staff and OI
case agents prior to COI's initiating any investigative activity on a ziven

case would provide OI with more background into the alleged violation,
Medicare policies and procedures ete., as well as possible lines of inouiry
they might want to follow. This might seam to be an obvioue supgeation,

but this kind of discus=sion does not take place -here. The OIG might consider
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making such discussions mandatory.

Currently Ol's position on suspensions of payments in fraud cases i that

they simply are not involved, that suspensions are HCFA's concern, not
thair's. Since they feel no responsibility for the decision, no priority at

all is given to such cases. This causes us to be extremely reluctant to suspend
payments cven in blatant cases of fraud since an investigation may not even
begin for litcrally years. In referred ‘cases where we have not suspended
payments, Ol feels no responsibility to notify us if an investigation docs
produce sufficicnt evidence of fraud to warrant suspension acticn. We have
been unable to convince them that as a part of the Department of Health and

- Human Services, they have a responsibility to participate in and even

nitiate discussions on suspensions to prevent the Department from continuing
to make rrroneous payments to providers. Some attention to these areas by the
01IG would be of help to us.

2. &91 policies or precedures g_grrenlll !gpplomcntod on a re-
gional basis which have improved the ¢ueperaticn between
' both crganivations. '

We have nothing to offer here..

3. Instances in which OPI's oninion <hould be zolicited priar
to determining the final disposition of a casc.

There has bueen an extremely high incidence of declinations by U.S. Attorneys
of cases that secm to us to have very good prosccutive merit, We would

like to be consulted at the point when O makies a-decisicn to presentea case

to the U.S. Atterncy, so that Ol might have the benefit of our suggestions,
views, etc. Also a *dry run® presecntation to someune’s knowledgeable about
the faces in the case might assist Of in making a*better,® more complete
presentation.

In addition, our being consulted prior to Ol's going to U.S. attorneys might
have prevented the situnations outlined in the attached write-ups of the cases
involving Scott Stein, M.D. and Yolanda Somontcand laria Santiago.

4. Any policics or procecures that could be implemented to im>
prove cur zbility to ¢ffectuate sanctions actions,
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The single most helpful thing OI could do to help us= in the sanctien area
would be to secure criminal cenvictions. The same comment anplics to civil
fraud action as well sinee a summary judgement is all that s needed to prevail
in a civil case after a criminal conviction.

We hope that these suggestions will be helpful.

Frank D. White

- ec: All Regional OPI Directors

HCFA: OPl: WDSimmons: vre: 6/6/80
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Acting Director, BC . May 1, 1983
Ragional Director, OPI ) . OPI:HDS

Joint OI/OPI Effort to Raduce Pending Backlog--ACTION—Your Mamorandum
of April 10, 1980

Attached arae the completed forms vou requested. Per a telephone
conversation with Fob Emanual, we have not completed the column
headad "Date of Complaint(s)" duo to the amxount of time nacessary
to gathsr this information. If it is readad later, please lat
us know,

This listing of cases pending in OI includes only cases wa have
referred which to our knowledga have not alxeady been referrad to
U.S. Attorneys.

We have a nunmber of concerns with what you are proposing to do,
. such as:

1. A joint effort betwesn OI and OPI staff to present a
large number of cases (some 63 in this reqion) to U.S.
Attorneys raprescnts a =major workload wa have not budgated
.for. Our Case Develorment staff is heavily engaged in
CIEPS and State assessments and will ba for the remainder
of the figcal year. inat activitics are we prepared to
abate in order to do this naw activity?

2. Such joint presentations will put us back very much
in the fraud business acain. U.S. Attorneys recognize

competence and comnitment when they ses it. Many will

accapt cases only if we.agree to continue to work vith

-them. . We aren't prepared to do that.

3. These cases will be very difficult to present nrop-
erly. One of the first thinqs the U.S. Attorney will )
ask is how much money i3 involved here. We won't know
since tha case has not baen develonnd. We will be obli-
gated to point out from tha very beginning that these )
cases have not baen investigated, so we have very few
facts to pressnt to him, U.S. Attorncys like to deal
in facts, not suspicions; therefore:

4. ‘We:can expect a great many if not most of taese

87-144 0 - 81 - 13
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_ cases will ba declined. If the problem is a lack of con-
victions, why are we going through all tais?

5. Based on our past experience, we can expect a consider-
able amount of opposition from OI. In this region, they
have consistently rerfused any assistancs w2 have ever-
offered. What makes us think they will accept this offaer?

6. that assurances do we have that there will be real

comnitment of time, effort, etc., necessary to investi-
gate and help prosecute any cases that are accepted by

U.S. Attorneys as a result of this joint effore? will

we have to go through this aqgain next year to clear out
the pending cazes then? ‘

In swmary, we certainly share your concern over the large number of
cases pending in OX. Wa are deeply distubbed, howaver, with the plansg

you have outlined to deal with these cases and seriously question that
they will in any way be successrful in dealing with the real problems.

Prank D. Whits
Attachment

(-1
All Regional PI Directors

- HCPA:OPI:WDSimmons:keb S5/1/80
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Actinrg Director. .
Burean of fuality Control 2/3/%2

Regfonal Director
Office of Procram Intecrity, HCPA/Atlanta OoPI:WD8

Reviged Merorandum of Un:lerstandins Cetween the Office of the
Inspector Geoneral/0ffice of Izvesti~ations aud the Zealth Carve
Financias Adniaistratiozn-edicare/edicald Fraud--ATTION-~Your
Mexorandum, Janwary 25, 1239

We appreciate tlic opportunity to comment oo the proposed revised nemorandun
of unlerstandin-~. . '

Ve certaiuly aporove of tic propnsals te streoarthen the MU by

giving examples of what the term strons potential for fraud™ really
means. This has caused oroblers in the past which undoubtedly will
continue tut ploninc it lovn sorme will definftely help. Any further
"pianins dewa’ you can do will be annreciated.

Tha vritten notice within £5 Javs of referral will also help comsidarably.
We would lile to see the seennl waracranh an ra~e 3 furtker stroaacthened
by amending this scction to rcad "0 will infore LCFA rectueally

In vritin~ as to whetier they have anncific ohfection to the takins

of concurrent alministratfon/sanetion action br CT4 and their reasons
for such ohicction . e would lile to- cet soretiiine 1n here chat

‘would prohibit such ebjection bascd on varue feelines that ICTA

actions will sorehow "ness un’ the erinmizal action, In this sane
paranraph, we suc~eat adildnp the words “and vhkea' after T...whether
they intend to schicdule the case for investization.

N pa~e 4 with respect to civil fraud, ve wouald 1ik2 to see sone
flexibility rataine? on a re~fon-bv-re~ioa kasis. In resions vhere
Ol 1g unable or declincs to handle civil fraud, OPT siwuld %2 adle to
taka up the slack. T€ wa ~o uwith the U0V as written, w2 ean only say
that in our opisioa this will affectivaly eal civil fraud actions

in this re~ton. OI deore has aever sovn any {aclination te ret involved
with efvil fracd, T lave nover bacn satisficd thieg suificient
erirminal investi-atiou 13 Joae in ~os3t cascs: sdnce eivil frasd
raquires alrost the sa=e effort in {uvestisation. wo simply will sce
the demfse of what can be an eSfective teol for dealias with fraud.
Faourh said,

?rank D, Yhite
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Fow

HEALTH CARE FINANCING AUMINISTRATION

VIORANDUI\(I DEPARTMENT OF HEALTH, EDUCATION, AND WELFAR.
/

) II-E-14
Director DATE:
Office of Program Integrity ren Ton

Frank é. DelLillo, birector
Division of Field Operations’
Offfce of Program Integrity

Continued Need for Program Integrity (PI) Staff To Work Cases Referred
to tine Office of Investigations (OI)

As you know, I had to commit Joe Birdsong, from our Atlanta Regional
Office, to be available for a period up to 6 months to assist a
Justice Department team of central office attorneys prosecuta a major
home health agency chain. This case had been referred through the
HEW Office of Investigations (0I). I was trying to limit Birdseng's
future involvement by obtaining a commitment that OI staff would
perform any interviewing or re-interviewing of witnesses required by
Justice. - Of course, I understood that Birdsong would be required to
be available in courc to explain schedules he had prepared which
traced ownership arrangements and other financial tramsactions
related to these home health agencies.

Lorna Kent, the Justice Department attorney in charge of che team
working this case, advised me by telephone that she needed Joe Birdscng
to work with her on the prosecution and unless we make him available
she will recommend that Justice drop the case, citing non-vooparation
of HEW as the reason. I explained my quandary regarding Joe and Loraa
said that she could use 01 investigators to interview non-accounting
type witnesses, but she would need Birdsong along on interviews with
any accounting related type witnesses. She explained chat she nmight
Heed Birdsong for 6 full weeks in the courtroom and to have him
available for consultation during a period which could extend to 6
months on this case. Lorna Kent said she had explained to ¥athaa Dick,
of OI central office, and would be glad to tell anyone else thar what
Justice needs from HEW on this type of case is assistance in the form
of somecne who has Medicare program knowledge and accounting/auditing
experience.

We do not wish to have Justice drop the case since a conviction could
have significant impact on getting other home health agency cihain-tvpe
organizations to stop illegal and unethical practices, deterring i

’ \
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2

establishment of new homé-health. agency chains intent upon defrauding
the government in a similar manner, and setting precedent for additional
prosecution of other existing home health agency violators. Nathan Dick

agreed to assign a recently hired OI investigator in the Atlanta
who has an audit background, to assist Birdsong in the hope that
experience would enable OI to carry similar cases in the future.
I have-instructed Atlanta OPI to make Birdsong available to work
investigatdon. This will result in some delay in review efforts
administrative overpayment recovery actions we anticipated based

region,
such
Thus,
on this
and

on

Birdsongh ongoing work. related to several other home health agency clains.
I expect to throw some central office accounting office help into this

' _breech in the form of Joe Brewster, Gary Kramer or both to assist

Atlanta with these other reviews.

e S

. . ’ . Frank E. Delillo
ce: vf;ank Hhite_'

Irv Cohen

Bob Dunker

Bobh Fllaa



192

APPENDIX L

T
o

é ) ’ -
g C DEPARTMENT OF HEALTH & HUMAN SERVICES Otfice of Inspector General

"'D Washmélon, D.C. 20201

Mr. Bill Halamandaris

Investigator, Special Committee on Aging
Room G-233

Dirksen Senate Office Building

Dear Mr. Halamandaris:

In response to your request for background material concerning
HCFA/OPI§ Yevel—of support of tihe Office of Investigation
operations, I am enclosing a“Eopy of the following:

A\ 89
1. Six memorandums from Philadelphia dated August 27, 1981, to
November 10, 1981, documenting HCFA Quality Control
Division's refusal to assist the OIG and the U.S. Attorney.

2. Memorandum from Robert E. Griffin, OI Special
Agent-In-Charge, Denver, dated December 19, 1980, asking
his HCFA counterpart to note a decrease in HCFA .referrals
and the small dollar amount of past referrals.

3. Memorandum from Special Agent-In-Charge MacAulay, Kansas
City, dated November 7, 1980, pointing out that HCFA/Office
of Program Validation correspondence dated October 17,
1980, (enclosed) allows Regional Program Integrity
Directors to use their own discretion whether to report a
criminal violation to OI.

4., Memorandum from Special Agent-In-Charge Campbell, Seattle,
dated October 7, 1980, and attachment a letter from Denver
Office of Program Integrity (OPI) Director explaining to a
carrier OPI's decreased role in fraud and abuse investiga-
tions.

5. Memorandum from Special Agent-In-Charge Brock, New York,
dated August 15, 1980, which critiques an operating state-
ment proposed by the Acting Director of HCFA's Bureau of
Quality Control (enclosed).

If I or my staff can be of further service to you, please do not
hesitate to call on us.

Sincerely yours,

Richard P. Kusserow
Inspector General

Enclosures
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. C DEPARTMENT OF HEALTH & HUMAN SERVICES
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0ffjce of Investigations
Region 111 ENCLOSURE I

Momorandum
November 10, 1981

CCrIlZ Ly

. David H. Snipe ,d’/%
Acting Assistant Inspector General
for Investigations

Acting Special Aaent-in-Charge
Philadelphia Field Office, 0l

Regionai Quality Control, HCFA (Formerly OPI)

Attached are five (5) mémorandums and letters involving one case matter
and-a three part relationship with HCFA Quality Control, formerly OPI,
U.S. Attorney and Office of Investigations.

The period of time spans 5 months and simply involves requests from

0I and the U.S. Attorney in writing for assistance-from program persons
to work a case. As you mav see from this correspondence, it is a typical
example of relationships with this office much to the detriment of the
agencies mission.

.The. Audit Director and I will take no further action to.attempt to secure

- services of HCFA Quality Control Division based on their refusal to assist

the 0I1G and the U.S. Attorney's office.

~This information. is provided to you for whatever action you may deem
appropriate,

-This is:another example of why an MOU within the agency has effectively

worked to hamper our functions.
A

Jerry Von Tempske

Attachments

TUTTTCR OF ThespeClor uenerar
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August 27, 1980

Tinothy McLain
Acting Associate Reglonal Administrator
Division of Cuality Control

hosistont Special Agent-in-Charge, DHHS
Pniladclphia, PA

Prosrun Assistance
BA-0-308

-

In July, 1981, lou Faiola, Audit Arency, and myself met wvith Allan
Foffman of your staff regarding an investigntion being conducted by
this office of SUEEEERNMENENN, This case vas referred by your
office and is assigned to SA George liallett of this office. It is
gllcged that el crivs blood from Medicare beneficiaries
ard sends the specinen to GEENENEEENENY for the required tests,

forwards the results of the tests to @il
R, Lo cother with an invoice listing the regular price and a
discounbed price.

— also attaches individual bills for cach bencfici..ry at the
standard price. GEEENNERED. p:ys SN the discounted price.
liowever, the bereficiary is glven thc bill with the .standard price
which he/she pays to ODE und subsequently submits to PBS as an unns'-igned
clain. . _

It is requested that your office provide assistance in conducting'a
validation review of the records, to determine the excess chargs to
Medicure for these uncssigned inflated claims for the perfod of

- January, 1979 through February, 1980. Subpeorzed records of Mmhamms
e :nd O arc in this office along with payment information we have .
received fron Pennsylvania [lue Shicld. The United States Attorney's /
Office has reguested this review be done as soon as possible. /

Please advise me of your decision before the close of tusiness on
September 11, 198. . . - ’

Jerry Von Tempske

- 01 s JYONTEMPSKE s wr:8/27/81
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.o ——
‘M f DEPARTMENT OF HEALTH AND HUMAN SERVICES
eimnor a}’ld um HEALTH CARE FINANCING ADMINISTRATION
. .
. Assistant Special Agent-in-Charge
hid ° DHHS Office of the Inspector General DATE: SEP 3 ’98’

Baltimore Field Office

FROM :* Acting Associate Regional Administrator
Division of Quality Control

suBject : Program Assistance - BA-9-308 (Your Memorandum of 8/27/81)

At the present time, our entire staff is engaged in intensive

fiscal year-end activities related to our primary responsibilities,
as was previously discussed with you by Allan Hoffman. I do not
expect staff to be available to assist your office in conducting

a validation review of records necessary to determine any excess
Medicare charges arising from this potential kickback case until
after 10/15/81. Should you require our assistance after that time,//
I will ask a Program Integrity Branch analyst to participate in

your review, 1f you will provide me with specific information as

to the scope of the review, the review method, and the time frames
anticipated.

'17 D ot .y oi’u;’\. e

- . Timothy . McLain

1HS

OFFICE OF \h\':fﬂiéz:g:
T pavTroRT T T
0
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United States Attorney
Eastern District of Pennsylvania

GSG:sas 3310 United States Courthouse ‘
Independcnce Mall West i DFFICE OF 1o *TIoR
601 Market Street y  EALTROCT 'CE
Philadelphia, Pennsylvania 19106 i 0 e oaca
H C [] 4 l..p]
October 2, 1981
. RECEIVEL
Jerry Von Tempske vie 1 3uT
Assistant Special Agent-in-Charge
Office of Investigations, Inspector General
P.0. Box 8049
Philadelphia, PA 19101
Dear Mr. Von Tempske:
In July 1979, this office issued subpoenas for
documents to be produced by principals in the case of Upgys .
et al. . -
o L=
-~

7 Since this case is of interest to the U. S. Attorney's
Office, it would be appreciated if we be advised of the current
status of the investigation and an estimated projection of when
a prosecutive report will be available.

We are aware that investigations of this nature are
complicated and, in many instances, audit assistance is necessary
to examine and analyze the numerous documents involved. We are
also aware of the many demands made on the limited resources
.of your department. However, in view of previous experience,
it appears that program validdtion assistance with audit- \
supervision and 1nvest1gat1ve participation is most productive
from the prosecution standpoint. Accordingly, it is requested
that you consider giving this matter some priority so that
we may determine the prosecution merits of the case. -

Please advise if we can be of any assistance in
expediting this matter. This letter was not requested by
anyone assigned to the Office of Investigations, Department
of Health & Human Services, Philadelphia, Pa.

Very truly yours,

Peter F. Vaira .
United States Attorney

& ‘

¢ 2

= ’ ..;f/i . Q/ ///,4,,, -

- + Gary S, fCla7er o
-Assistant United States Attorney
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UtliCe of Investigations
Region 111
October 30, 1981

Timothy McLafn
Acting Associate Regfonal Administrator
Division of Quality Control, HCFA -

Acting Special Agent-in-Charge
Philadelphia Field Office

R
File £BA-9-308(PH)

August 27, 1981, you advised that after October 15, 1981, an analyst
from your office would assist.on the captioned subJect natter to
resolution.

In your memorandum of September 3, 1981 in response to our request of'//

By lélter of October 2; 1981, the U.S. Attorney requested thathgrogram R
validation assistance with Audit supervision and investigative ™ . -~
participetion be provided on a priority basis to determine prosecut1ve -
-merits of the subject matter, . :

In a telephone conversation with you on October 8, 1981, you advised that
Allen Hoffman of your staff would get back to me on th:s matter. I have
not been contacted as of this date. E '

In your nemorandum of Septesber 3 1981 adesing your 1ntention to prov1de
assistance you indicated you wou]d need specific information as to the -
scope of the review, mathod and the time frames anticipated. The time .
frame is anticipated at 40 calendar days and the scope and the method will -
be provided by the U.S. Attorney. )

Please prov1de your response to me the week of November 2, 981, Attached
are copies of our, correspondence and the letter from the U S. Attbrney.

Jerry Von Tempske

Attachments

Blind cc: David H. Snipe, AIGI .
Linda Z. Marston, Regional Director

Gary Glazer, AUSA

- OI: JVONTENPSKE :wr:10/30/81

‘-
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“Memorandum

T0

¢ FROM

SUBJECT

DCTRARTAICNT U ITEALTIT AARD ITUNOUY OCIeeT

HEALTH CARE FINANCING ADMINISTRATION

. PA 201.2
oAt gy 09 1031
OlanE Or INVESTIGATION N
FAITm" - Refer to

HeoM e
hv, . ]_.__)l

Acting Special Agent-in-Charge
Office of Investigations -
Region 111

! DQC:R3 (1)

Associate Regional Administrator
Division of Quality Control

FECEIVED

R
File #BA-9-308(PH)

This is in response to your memorandum of October 30, 1981, concerning
assistance in the investigation of the subject case.

We indicated in our September 3, 1981 memorandum that we are willing
to provide appropriate assistance in the investigation of this

fraud case. (However, the type of assistance we contemplated was
more advisory than participatory.) Under the Memorandum of Under- /{
standing, currently in effect, our organization is responsible for
the preliminary investigation of fraud, and, the referral to the
Office of Investigations of cases that have strong potential for
fraud. ‘The memorandum of understanding stipulates that assistance
of our organization in full scale fraud investigations shoudd,, //,
be 5nre; and; must be cleared by our central office. )

In your memorandum of October 30, 1981, you did not specify the

type of assistance you needed. However, after contact with a

member of your staff, we concluded that the assistance you are
requesting would involve scheduling charges and costs of laboratory
services provided to beneficiaries in a Skilled Nursing Facility.
The type of work involved seems to be clerical in nature, and, does
not appear to be an appropriate assignment for one of our Program
Analysts. Furthermore, you estimated in your memorandum that the
duration of the assignment would be 40 calendar days. We are
committed to meeting goals established in a negotiated workplan.

A 40 day assignment of one of our Program Analysts to a fraud
investigation could severely hamper our efforts to meet our goals.
Therefore, I am offering you assistance in establishing proceduresl\
for reviewing and scheduling data taken from the documents pertinent
to this case. If you feel that this assistance is not sufficient,
you should direct a request for expanded assistance to the HCFA
Regional Administrator, and, the Director of the Office of Program
Validation in the Bureau of Quality Control Central Office.

°

cc: E. Bryant
" R. Howard
D. Nicholson
A. Hof{man
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Qllice of lnvestigations

DEPARTMENT OF HEALTH & HUMAN SERVICES .
Oenver Field Office ENCLUSRE IT

Memorandum I
December 29, 1980 . ’
1

CNE

Fogert E: Ei??in, Special Agent-in-Charge

Fraud Referrals to OI From HCFA/OPI

Frank Ishida, Regional Administrator, HCFA

Beginning October 1, 1978, HCFA/OPI began referring fraud
cases to OI. During the past year, the number of referrals
has declined and, during the past six months, there has only
been one.

YEAR FY 79 1st QTR 2nd QTR 3rd OTR '4th QTR TOTAL FY 79

HCFA/QOPI Referrals 1o .2 6 .4 ’?2
YEAR FY 80 ist QTR 2nd-QTR 3rd QTR ' ‘4th QTR TOTAL FY 80
HCFA/OPI1 Referr'als - 5 5 2 . 0 12
YEAR FY 61 1st QTR - .
HCFA/OPI Referrals 1 .

Of the 35 referrals made over the 27 month period, OI accepted 33.
OI closed out five referrals after preliminary inguiries and openead
full scale investigations of the other 28. As of this date, 25
investigations have been completed and the remaining three are still
on-going. These investigations have resulted in four indictments
and twvo convictions. (Indictments involving the

(D-9-86) had to be dismissed after key witnesses made conflicting
statements) . ’ :

An analysis of these 28 cases determined that a large majority were
providers suspected of false billing, double billing, or billing
for services not renderad. A breakdown of the type of providers
referred revealed the following:

Doctors, MD 1
Podiatrists

Chiropractors

Laboratories

Ambulance company

DME . )

Nuxsing Home Owners

Hospitals

Hospital Ancillary Services

LS, HEw

TTSIVED
Jan s 1931

N o ©
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Frank Ishida, Reg. Admiﬂistrator, HCFA
Page 2

A breakdown of these providers by state showed the following:

Colorado 16

Utah 5
Montana 4
Soucn Dakota 1
North Dakota 2
Wyoming 0

A further analysis of these statistics leads to the following
questions:

1. Why has there been such a sharp decline in fraud referrals
to 01?2

2. Why have the majority of the referrals been Medicare Part B
providers and relatively small collar amounts in question?

3. why has not one Medicare Part A case been referred to OI
during the 27 month period? -

I know from prevlous discussions with you and the HCFA/OPI Regional
Director that there are potentially many answers to these. questions
1nc1udlng- low population and low Medicare/Medicaid utilization

in Region VIII area; lack of referrals from carriers; change in

HCFA internal structure; etc. I believe all of us realize that
Region VIII does not have the same fraud problems that some of the
other larger populated regions have, but I don't believe any of us
think that we have eliminated fraud in the Nedicare/Medicaid programs
in this region.

After you have had an opportunity to digest this materlal, I would
like to discuss with you and your staff your thoughts on how we T
could mutually motivate carriers and others to refer potential fraud
cases for investigation. .

Copies to: tﬁz;han D. Dick, AIG-I, OIG X
Leon Rollin, Regional Director, HCFA/OPI, Region VIII
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5 ‘/é " DEPARTMENT OF HEALTH & HUMAN SERVICES

adiedintd tlw-h.»..._._,__

ENCLOSURE ITT

November 7, 1980

Special Agent in Charge
Kansas City Field Office

:Memorandum

Memo from Don Nicholson to Program Integrity

‘Directors dated Cctober 17, 1980

Re: Development of Cases Suitable

Administrative Sanction

Nathan bP. Dick
Assistant Inspector General
for Investigations

for Civil Fraud/

Attached is a copy of the :rabove-referenced memo. It
appears that .if this action is implemented, that the
Regional Program- Integrity Directors .will use their

own discretion whether to report a
to OI, or, if in their opinion, it

criminal -violation
is in HCFA's best

interest that the matter be handled civilly or’

Pt

Acting Special Agent in Charge

OFFICE OF \NV[SYK'AIIU.AS 30
RECELVED

. ON 3 1580
Cosarce

administratively.
Ian E. MacAulay
oo
By: Thomas J. Tantillo
‘Attachment

é/

oI /+1cf=A~ /
] DaATC
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2 ——

HEALTH CARE FINANCING ADMINISTRATION

Ocr vy o
Program Integrity Directors RECEIVED DATE: . 0
0C7: 01980 " FNVZI
o™ KC '

Office of Program Validation

SUBJECT: Development of Cases Suitable for Civil Fraud/Administrative Sanction

Action—ACTION

As 1 indicated to you during the October 2 conference call, we are recommending
that the regional offices expand their involvement in the identification and develop-
ment of cases suitable for civil fraud/administrative sanction action. The purpose
of this memorandum is to further outline the scope of our recommendations. -

In PIRL 80-1 ("Reviewing Potential Fraud and Abuse Cases for Exclusion/Termination
Action"), we indicated that regional offices should become more aggressive in
identifying and developing cases for administrative sanction action. As we indicated
in this regional letter, the administrative sanction authorities provide HCFA
flexibility in dealing with situations involving abusive or potentially fraudulent
institutional and noninstitutional providers.

We are now expanding this policy by recommending that when the regional office
(RO) has identified the nature of the impropriety, it must make a determination
as to the appropriate course of action to pursue in dealing with the provider;
i.e., the course of action which best serves HCFA's interest in preserving the
integrity of the programs and ensuring that inappropriate program payments

are stopped.

In the case of medically unnecessary services or services which fail to meet profes-
sionally recognized standards of care, the case should be referred to a Professional
Standards Review Organization for an 1157 determination and possible 1160 referral.
In the case of billings for services not rendered, false cost report entries, or other
misrepresentations or false statements in requests for payment, the RO must
evaluate the nature’and severity of the improprieties to determine whether the

case should be referred immediately to the Office of Investigations (OI) without
indepth development by RO staff or whether HCFA's interest would be best served
by the RO developing the case for civil fraud/administrative sanction action

prior to referral for Ol development.

In making its determination to refer/develop the case, the RO should carefuily
weigh the nature of the improprieties,‘the potential for future improper payments
if civil/sanction action is not pursued, and the most appropriate corrective action
to deal with the provider. This will obviously require that RO personnel become
involved in case development 1o a greater extent than they are currently. It

will require that the RO develop the case sufficiently so that (]) any administratjve
sanction action taken by HCFA will stand up before an Administrative Law Judge
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(ALD) hearing, and/or (2) any civil suit pursued by the U.S. Attorney will prevail.
This may entail beneficiary contacts, on-site reviews of records, on-site audits,
etc. Case development of this intensity will require that the RO carefully select
those providers it will review indepth, in order to most efficiently use the resources
available. However, the potential benefits to be realized from developing these
cases and taking sanction action or successfully prosecuting the case in a civil

suit will enhance our ability to deal with institutional/noninstitutional providers
engaged in improper practices and wili demonstrate that we are making full use

of the “tools"” provided to the Secretary to protect the Medicare and Medicaid
programs.

Our efforts in this area will require establishing and maintaining 2 relationship
with U.S. Attorneys responsible for civil fraud in order to establish guidelines
for when a case should be referred for civil action, the types of evidence required
to successfully prosecute the case, and other factors relevant to a successful
civil suit. We have contacted the Department of Justice on this matter and they
have agreed to provide someone to discuss this topic at our next conference.

d a draft manual instruction to j S tions.
We will be sending a copy of this'memorandum and attachment to each Regional

Administrator with a cover note containing suggested language to be incorporated
int N s. Rlease review the material and fee! free to submit
written comments. U _thece ace quecians URICh vou Banl ToSIZTISS, please contact

ton (FTS 934-8000) or myself o
(FTS 934-8470).

]
i

Attachment

87~144 0 - 81 - 14
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Identification and Development of Cases Suitable for Civil Fraud or Administrative
~Sanction Action

General.—Once the regional office has identified the nature cf the alleged impropriety,
either as a result of the contractor's or the RO's conduct of a preliminary review

of the provider, the RO must determine the most appropriate rourse of action

to deal with the provider; i.e., the course of action which best serves HCFA's

interest in preserving the integrity of the programs and ensuring that inappropriate
program payments are not made.

In the case of medically unnecessary services or services which fail to meet profes-
sionally recognized standards of care, the case should be referred to a PSRO

for a determination (pursuant to section 1157 of the Act) of whether a violation

of the obligations imposed under section 1160 of the Act has been committed.
In the case of billings for. services not rendered, false cost report entries, or other
misrepresentations.or false statements in requests for payments, the RO must
determine whether the nature and severity of the improprieties warrant an immediate
referral of the case to OI for investigation for criminal fraud. The factors which

the RO shou!ld consider in determining whether to refer the case immediately

to Ol are as follows:

1) Are the nature and severity of the improprieties so egregious so as to permit
Ol's expeditious handling of the case.

2) Is the impropriety one which should be immediately referred to OL: kickbacks,
- rebates, and bribes; certification fraud; Medigap fraud (after referral to
BPO)?

3) What are the potential adverse consequentes to the programs and its beneficiaries |
' if administrative sanction and/or civil fraud action is delayed? What is the
likelihood that inappropriate program payments will continue.to be made
. to the provider if administrative sanction action is not taken? -What is the
amount of the potential program overpayment which has been made to the
provider (including administrative costs and other damages resulting from
the provider's improprieties) and which may be recoverable in a civil suit
against the provider?
Where the RO determines, based on its evaluation of these factors, thatitis ~
in HCFA's best interest to pursue civil fraud/administrative sanction action against
the provider (i.e:, civil fraud/administrative sanction action is the most appropriate
and most expedient method of dealing with.the provider and ensuring that inappropriate
“program payments do not continue to-be made to the provider), then theé RO should
proceed with development of the case for civil fraud/administrative sanction
action.
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Because of the level of proof required 1o uphold an administrative sanction in

an ALJ hearing and to prevail in a civil action, it will be necessary to fully develop
each case you intend to pursue civilly or administratively. This may necessitate
beneficiary contacts, on-site reviews of records, on-site audits, and other time-
consuming case development activities. Case development of this intensity wil]
require that the RO carefully select those providers it will review indepth, in

order to most effectively use the avaijlable manpower resources. We would anticipate,
for example, that no more than 15 such cases would be pending in the RO at any

one time.

Notification to Ol.—Once the case has been sufficiently developed to warrant

1) a recommendation to central office to sanction the provider, and/or (2) a
referra] to the U.S. Attorney for civil fraud action, the RO should prepare a written
notification to Ol stating that the case has been referred for administrative sanction
and/or civil fraud action. This notification should also indicate the nature of
the Improprieties and findings to date, as well as the adverse consequences to

the programs if civil fraud/administrative sanction action is not taken (e.g., improper
payments). The notification should be sent to Ol at the same time that the recommendation
to sanction is sent to central office, andfor the referral to the U.S. Attorney
is made.

If Ol contacts the RO and states its belief that the case should be pursued criminally, -
the RO should inform OI that unless a written statement from the U.S. Attorney

is received by the RO which directs the RO not to pursue civil fraud/administrative
sanction action because the U.S. Attorney intends to pursue the matter criminally,
HCFA will continue its efforts to sanction the provider and/or to pursue civil

action against the provider. ’
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UNITED. STATES GOVERNMENT ENCLOSURE IV

FROM

SUBJECT:

DEFARTMFENT OF HEALTI1 AND IIUMAN SERVICES

» h«EMORANDUM OFFICE OF THE INSPECTOR GENERAL

M/s_O19  RECION X, SEATTLE
‘Mr. N. D. Dick, Assistant I ector
General for Investigations]ﬂJ DATE: 10-7-80
’ REFER TO:

Special Agent in Charge
Seattle Field Office

Decreasing OPI Actiﬁity in Fraud and Abuse

Enclosed is a copy of a letter from the Region X CPI Director

to the Medicare Carrier in the State of Washington. The letter
advises the carrier that OPI will no longer participate in the
development of fraud cases and that the carriers will be res-
ponsible for resolving integrity issues and fully developing
potential criminal cases. These criminal cases are to be referr-
ed to OPI for "coordinating any full scale criminal investigationi"

I think that this supports our position in recommending that OI
obtain slots from OPI and that these slots be staffed by Special
Agents whose efforts would be directed toward case development
(enclosed is the proposal we prepared for the SAC-AC relative to
obtaining slots from OPI).-

The State of Washington has a carriér system which is rather unique
in that there are actually 17 d:fferent carriers affiliated through
a common contractor. I have been meeting with these individual
carriers to introduce them to OI. I have been advising them that
although they have certain reporting requirements (i.e. to the
common contractor and then on to OPI) that if they wish or have a
need that they can call OI direct for assistance. In light of
OPI's instructions, I will emphasize this point more strongly. I
think that closer contacts with the claims processing personnel
will increase the number of quality referrals.

Sam, Choeec

Earl M. Campbell

Enclosures

OFFICE OF INVESTIGATINS, it
RECEIVED

031/0, 1560
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
REGION X
M/s 715 ARCADE PLAZA BUILDING
1321 SECOND AVENUE
SEATTLE. WASHINGTON 96108

HEALTH CARE
FHNANCING ADMINISTRATION

Refer to: HCFA-ROX . ' .
P:CC .

Les Wall

Government Programs Director
Washington Physicians Service
4th & Battery Building, 6th Floor
Seattle, Washington 98121

Dear Mr. Wall: -

As you know, during the past eighteen months the Office of Program Integrity has begun
numerous initiatives aimed at curbing abuse and waste in the Medicare program. In
particular, we have launched a program validation effort directed both at reviewing provider
performance at the point services are delivered and identifying HCFA policies, specifically
in reimbursement, that may be contributing to inappropriate expenditures. Also, much
greater emphasis is now being given to Medicare and Medicaid administrative sanctions
activities, i.e.,, implementation of regulations pertaining to Sections 1157, 1862(d), and
1862(e) of the Social Security Act. .

As a consequence, our personnel resources which were formerly devoted to integrity reviews
and preliminary full-scale investigations nationally will now be used to augment these new-
initiatives. Therefore, in the near future, the carrier's role in developing Medicare integrity
review cases will be expanded. The Medicare Carriers Manual (Chapter XI) is currently
being revised to provide adequate instructions for the contractors. These revisions will be
forwarded to you under separate cover.

Up until now, carriers have had primary responsibility for accomplishing the major portion
of integrity review development, whether fraud or abuse. Such development was generally
carried out under step-by-step OPI/RO direction, with some carriers being given more
latitude than others in appropriate situations. The participation of carriers in the develop-
ment of suspected fraud cases, in particular, has. been limited to furnishing information
about claims and payments. Under the expanded role, carriers will be responsible for
effectively resolving most integrity review cases, and fully developing those remaining, for
referral to us for coordinating any full-scale criminal investigation.

We anticipate that the transfer of the integrity review function to carriers will take place
beginning December 1, 1980, We have discussed this matter with the Medicare Regional
Ofifice, and together we do not feel that the function will require additional funding. If need
for additional resources becomes apparent over time, we will be willing to consider the need
for a’ supplemental budget request.
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My staff is currently in the process of developing 2 training program in early November to
instruct your staff on the proper procedures for the handling of integrity reviews covered by
the new manual chapters. Also included in this training are several other important subject
areas, We feel the training session will be most beneficial to those staff members directly
responsible for carrying out the functions described in the training agenda. A copy of the
training program currently being formulated is attached. If you have additional topics which
you would like addressed please inform Mr. Len Hagen of my staff who will be contacting
you to arrarz~ f~r the up-coming training session and to answer any questions you might
\initially have on the transfer of the integrity review functions. Mr. Hagen may be reached
- on (206) 442-0547. :

Sinccrely,

John W. Daise
Director
Office of Program Integrity

Enclosure



209

.ENCLOSURE V

"MEMORANDUM DEPARTMENT OF HEALTIH AND HUMAN SERVICES:

OFFICE OF INSPIZCT(IR GENERAL

TO : Assistant Inspector General DATE: August 15, 1980
for Investigations
: REFER TO:

FROM : Special Agent-in-Charge, OI
New York Field Office

SUBJECT: HCFA/OIG MOU

As you are aware, the Special Agents-in-Charge Advisory Committee (sacag),
in its role of providing you with input from the field on different mat-
ters,has addressed the issue of Memorandums of Understanding (MOU) with
various components of HEALTH AND HUMAN SERVICES. Within that context, SACs
have been polled, and unanimously agree that the need for MOUs no longer
exists. The sentiment among all is that the OI/OIG knows its mandate well
under the Act creating it statutorially, presumes that other departments of
HEALTH AND HUMAN SERVICES are aware of their statutory cnd regulatory
responsibilities, and are prepared to discharge them.

With the above in mind, a copy of the HCFA memorandum, dated 7/14/80, from
the Acting Director, BUREAU OF QUALITY CONTROL, to the Office of the .
Inspector General, Subject: "Revised Operating Statement Between the Office
of Investigations/Office of the Inspector General and the HEALTH CARE
FINANCING ADMINISTRATION", was received with the attached revised MOU or
"operating statement". A review of that document points out that the
HEALTH CARE FINANCING ADMINISTRATION, as with other operating components of
HHS, desires to “do business as usual® which, according to Senator EAGLETON
from Missouri, is precisely what Congress did not want when they created
the Inspector General. There follows an examination, point by point, of
the revisions advccated by HCFA and the feelings of this SAC as to the
disadvantages to OI if those amended provisions are put into effect.

In their chart, prepared for a comparison of the HCFA version, OIG version,
and revisions made to the OIG version, beginning with the first page
reflecting on IX.Al, the matter refers to non-institutional fraud cases
and HCFA's insistence upon a formula to determine whether or not a case
merits referral. Their formula precludes the possibility that a case of
fraud may exist if less than four out of ten violations occur or are
reported. As anyone in criminal investigations knows one such instance
could qualify the case as a strong fraud case if there are aggravating
circumstances that would cause the United States Attorney to feel that the
case has prosecutive appeal.

In addition to the above, with refercnce to this particular subject matter,
it has been proposed by the SACAC that HCFA/OPI no longer be the conduit

OteibE Lr il 2300 3, hidie -

RECEIVED
AUG 221550
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Assistant Inspector General
for Investigations

2/

between the carrier or intermediary and OI. Those referrals should be made
directly to OI, and OI mak. ... Jdetermination as to whether or not fraud
exists, and if not to refer it back then to OPI/HCFA for administrative or
civil action. In that way OI becomes the sole judge as to the merits of
the case with reference to investigation of fraud or prosecutive potential
by being able to discuss it with United States Attorneys. In Mew York,

for the past several months, HCFA/OPI has only acted as the conduit for all
cases referred by BLUE CROSS/BLUE SHIELD. Aggravating that particular
situation is the instance when OI has an existing case which has been
referred by BLUE CROSS and subsequent information is developed by BLUE CROSS.
They insist upon routing that new information through OPI/HCFA well aware
that HCFA is not conducting any investigation. BLUE CROSS/BLUE SKIELD OF
GREATER NEW YORK, the major carrier in Region II, insists that it does this
upon HCFA's specific instructions.

Under II.A.1 it appears as though HCFA misunderstood the intent of the CIG
version. They delete the first paragraph, which to us is extremely important.
They take issue with number five and seven because they maintain that under
five the wording is unclear and would seem to indicate that HCFA would be
performing a full scale investigation type activity. That was not the intent
at all of the fifth statement in that paragraph. It meant that in the event
HCFA did perform investigations that tliey would document discrepancies found.
The paragraph does not suggest that HCFA is to conduct an investigation.
Under seven they maintain that they will not comply with that because "its a-
great deal of effort". This particular point was made at the urging of a
United States Attcrney. 1In the event of prosecution, the United States
Attorney wants to know if HCFA or any other administrative review overlooked
prior unallowable costs without bringing them to the attention of the
provider.

Under V.E HCFA restructures the paragraph and completely eliminates the
preferred meaning stating that they are making the referral process for
institutional and non-institutional cases consistent. This does not assist
us one iota as they are two completely different types of investigation, and
in the instance -of the institutional case, unless the preliminary review
determines that the kickback/rebate was reported and offset against reimburs-
able costs, there is no federal violatien.

Under V.A there is apparently a typographical error where HCFA version reads
"Responsibility for investigation and referral to U.S. Attorney's a beneficiary/
recipient fraud cases will rest with OI". I'm sure they meant HCFA/OPI.
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Assistant Inspector General
for Investigations

3/

Under V.B HCFA maintains that there is no difference in their version from
OIG, yet there is a significant phrase added to the OIG version which is,
"After clearly ascertaining the nature and details of the allegation”.
This gives HCFA license to hold up referral of the case and to interfere
in the investigation in the preliminary stages, to no purpose.

Under V.C HCFA is retaining the right to go to the Postal authorities in
Medicare check forgery cases, maintaining that regulations vest HCFA with
check forgery responsibility and that HCFA has established procedures to
handle forgery cases. Even though HCFA maintains that under 42 CFR they
are vested with the authority of check forgery responsibility there is no
way that the Code of Federal Regulations may abrogate statutory law as
included under 42 USC.

HCFA also maintains that under V.C "0 will continue to provide HCFA with
handwriting analysis support through the FBI Document Lab on all cases of .
forgery which do not involve postal violations or cases declined by Postal
Service due to manpower limitations". This suggests that HCFA has juris-

diction over forgery cases, which is simply not accurate.

Under VIII.D HCFA added the paragraph "The 45 day rule mentioned in Section
IIA.1 above will be closely adhered to by HCFA if no written OI objection

is received in HCFA within this time and there has been no notice that
objection is in transit, appropriate administrative action will be done by
HCFA on the 46th day after referral to OI". This Places the onus upon OI to
report to HCFA, when with every other agency in HHS the ASI as a notification
of a full field investigation is the deterrent to administrative action, and
is the document on which OI should rest.

Under II.A.2 HCFA is ignoring.their responsibilities as the administrating

agency of Medicare. OI is not an operating entity, a program agency, and

should have no civil responsibilities under the act. The last paragraph

"Should OI require HCFA assistance in performing its civil fraud responsibilities,
specific requests should be made pursuant to Section VIIIA. Assistance may

then be provided either independent of or in conjunction with OI so long as

other HCFA workload responsibilities allow such involvement™. The whole
paragraph is an insult to the OI statute which requires cooperation by every
Federal agency including HCFA. For OPI/HCFA to suggest that OI has civil

fraud responsibilities is to interpret the statute differently from Congress.

Under II.A.1 is stated, under the HCFA version, "In the course of the settlement
of the criminal case, HCFA Regional Office will be actively involved in any
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Assistant Inspector General
for Investigations

&/

.pre-sentencing negotiations which would have a bearing on HCFA's ability to

take.....". And continuing under III.E "HCFA will be actively involved in
the negotiation of .any restitution.of funds agreement reached in plea

. bargaining or the probationary determination process". Both paragraphs

suggest a complete naivete in the Federal prosecutive process. Any United
States Attorney would take issue with HCFA dictating a rolé in the prosecutive
process. .In any event we could not bind the U.S. Attorney to this agreement.

Under II.B the HCFA  version deletes an important paragraph from the OIG
version, and yet under their revisions made to OIG version they state
nBasically no change" when in fact there is a substantial change by
deleting the second paragraph.

Under III.B. I am adamantly opposed to the dissemination of any Report of
Investigation to an operating component who is going to use. that Report of

- Investigation for an administrative purpose. I see no need for it. The

action of HCFA administratively may be based only upon the result.of the final
adjudication of the matter in a court of law and not upon any unadjudicated
raw data that may be contained in an OI investigative report. I disagree
with the requirement that OI will provide a copy of the judgment at the time
an action takes place - either the judgment of acquittal or the judgment of
conviction. .It's simply not pertinent to the issue. The mere fact that we
report the judgment is adequate without going to-the trouble and possible
expense of getting-copies of.judgments and providing them to OPI/HCFA.

Under VIIL.A again HCFA is placing conditions upon its cooperation, and under
the law no such condition is allowable. We may, through courtesy, understand
when they are. not able to provide a particular service but for them to
determine the reasonableness of the request is beyond reason itself.

Under III.A-the HCFA version is unnecessary. .Contractors, fiscal agents,
Social Security offices need only be advised one time of OI's jurisdiction
and that ‘may be done by the Inspector General rather than by HCFA. The only
thing that is'needed from HCFA is their assurance that as the administrator
of the program they will .insist upon cocperation of the .contractors and
fiscal agents with OI.

Under II1.C and D second paragraph of HCFA version the parenthesis is not
necessarye.

Under IV HCFA adds,. "Quarterly exchange of case listings between the OI/RO’s
and HCFA/RO's will be made in order to prevent duplication of investigations®.
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Assistant Inspector General
for Investigations

s/

This should be reworded since OI now reports to HCFA on each case it opens,
as it is opened. We should include a statement to the effect that HCFA/RO's
will keep OI/RO’s advised of any cases that may cause duplication of effort.
The quarterly exchange would be unnecessary, redundant, and cause considerably
more work for OI.

Under IIT.G HCFA adds another section "Access to Records". The first sentence
of their paragraph "If access to records is denied during any initial review,
OI should be immediately contacted to discuss the possibility of their
exercising subpoena power”. This would be an improper use of the IG subpoena
since the return would be made to an officer of the Inspector General and
custody relinquished subsequently to OPI. This could cause serious problems
because of the lack of security in most OPI offices. 1In addition, OPI/HCFA
has access to Secretarial subpoena power, which would be more proper in these
instances. In addition, they have sanction authority in such an eventuality
of limiting, suspending or terminating any contractor who does not comply with
the regulations under 42 CFR.

The suggested rewording of Section VIII.A by HCFR places them in a controlling
role over OI which is anathema to independence.

. Richard Brock

Attachment



214

S — . J—

APPENDIX i Memorandum.
December 19, 1980 BQC;Action
CC; Eveler/Kewmer
Regional Administrator Altman/Collier
HCFA, Atlanta FORD: HARRIS
Glennie; OFO
Subject Lack of Criminal Fraud Comvictions in the Miami, Florida, Area
Admin Sig
Due 1/14

To Administrator, HCFA

In 1976, responsibility for the investigation of criminal fraud cases invol-
ving the Medicare program was passed from our Office of Program Integrity to
the Inspector General's Office of Investigations. Since OI needed time to
acquire staff, etc., only a few cases were actually transferred to OI from
OPI until early 1978. Since 1976, with the exception of cases handled to
completion by OPI, there have been no criminal convictions involving Medicare
in the South Florida (Mfami) area.

Given the large Medicare population and the concentration of Medicare provi-
ders 1in that area, opportunities are certainly available for fraudulent ac-

. tivity. Our past experieace with the area (some 21 criminal coovictions
obtained by OPI in the 1976-78 period) and the continnatiou of the same kinds
of potentially criminal activity reilected in the cases 0PI now refers to the
Office of Investigations lead us to believe that a rajor problem continues to
exist in terms of Medicare fraud in that area.

This lack of criminal convictions has had further effects. Due to the large
number of initial complaints of poteatial fraud and abuse we received from
Medicare beneficiaries through Social Security offices in South Florida, the
Social Security Administration years age set up a special unit in the Miami
Beach District Office to which all Social Security offices in the area re-
ferred initial complaints. This special unit, staffed with as many as six
Field Representatives, screeced these complaints and referred on to CPI onmly
those which had good potemtial as fraud cases. The volume of complaints has
pow fallen to the point that the unit was disbanded several wonths ago. We
believe this drop in the number of complaints is directly attributable to the
lack of criminal convictions and the attendant publicity such convictions
received in the media.

We have also detected in Medicare carriers and intermediaries serving this
area a change in attitude toward reporting matters of potential fraud to us
as such. They seem to feel that there is almost no chance of any action
eriminally and that to report such cases to us can only result in several
years- of no action at all followed by the return of the case' to them for
resolution. The facts seem to lend credence to their feellmgs., We, of
course, coutinue to work with them to see that cas%@} r::|te réJorted properlicy

d
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I met with the OI Special Agent in Charge and OPI representatives in late
summer to present this problem and to offer whatever assistance we could to
resolve it. OI seems to feel that the problem is caused by other business
(drug cases, immigratiom, etec.) tying up the U.S. Attorney's Office and that
the Medicare law and regulations are too "loose™ and do not contain specific
penalties for specific fraudulent acts. U.S. Attorneys have, of course, al-
ways bad- many more cases to prosecute than they can ever handle, and Medicare
cases have always had to compete with cases involving a variety of other of-
fenses. With regard to this and the "looseness" argument, I believe OPI's
record speaks for itself.

At the meeting, I proposed a training program or oriemntation for OI staff

to acquaint them more adequately with Medicare and Medicaid. The SAC saw
real value in the proposal, and we are now in the process of finalizing the
egenda. I hope that this training can serve as a pilot project for other
reglons experiencing similar problems. Other than this training, no concrete
action plan to resolve the problem came out of our meeting.

This leads to the main purpose of this cemorandum, which is to suggest that
we in HCFA offer whatever support we can to recent recormendations by congres-
sional committees and congressional staff that some kind of "strike force"
effort be mounted to deal with Medicare fraud io certain areas of the country
such as South Florida. This "strike forze” would reportedly be made uvp of
Justice Department prosecutors and investigators from the FBI or other simi-
‘lar investigative agency who would be frce of other caseload comstraints and
would be able to direct concentrated irtensive efforts toward securing crimi-
nal indictments and convictiens In Mudicure cases. I believe that such a
force could have significant izpict in u tclacively short period of time. I
believe that any success could ociy have rositive effects in protecting the
progran from those who would defraud !l.‘:_n revitalizing our fraud detection
system and in recreating the deterrest e¢ifcct on others that only criminal
convictions can have.

. : ,?A P =

) (.‘fn.{"lrglnia M. Smyth



216

APPENDIX N
oMt WEINE, PA.. CHAIMAN
FEvE v, DoMEAIGI, . MEK. awrom Gries, Fa
CHARLES W, FEMCY, 1L, omm GLENR, GO

CHAMLES E. GHASSLEY 10WA QUERY 1 0. HeabICK, N, DAK,
GAVID DURENDLHGEN, MINK, CHRILTCRNER 3. DOOD, CONN.

JOMM €. WOTHIER, STAFE DINFCTOR AND CHIC) COUNSEL.
€. UENTLEY LIPSCOME, MINORITY STArt DIMEETON

Wlnifed Hlates Denale

SPEC;Ai. COMMITTEE ON AGING

WASHINGTON, (3.C. 20510

November 19, 1981

Joseph E. Ross, Chief
Congressional Research Service
American Law Division
Library of Congress
Washington, D.C. 20540

Dear Mr. Ross:

The Senate Special Committee on Aging, which I chair, and the Senate
Finance Committee, chaired by Senator Bob Dole, have scheduled oversight
hearings on the Office of the Inspector General of the Department of Health
and Human Services for December 9, 1981. In preparing for this activity, we
have encountered considerable confusion with regard to the legislation establishing
the office and its intended operation.

In general, these questions center around issues of authority and independence.
Specifically, we could use your assistance in determining the following:

1) In terms of the Inspector General's operation within the Department
of Health and Human Services, how much autonomy was intended
with regard to budgeting, reporting, hiring, and firing?

Was it intended that all existent resources dedicated to the control

of the fraud, abuse and program mismanagement at the time the

office was created be consolidated under the 1G? If not, what guidance,
if any was provided by Congress?

2

3

What documentation must HHS have developed in order to effect
the transfer? Please consider all applicable statutes and regulations.

4

How broadly was the role of HHS IG conceived? Was it to encompass
all activities relating to fraud, abuse and waste? Was it conceived

to be more limited in authority? Specifically, was it conceived

to be essentially an “audit" function? Or, were there broader concerns
relating to the identification of fraud, abuse and waste; recommendations
for program change; and case investigations to support civil and
criminal prosecutions. :

5

What was Congress' intent with respect to law enforcement powers
for the 1G? Is there a discrepancy in the treatment of the HHS
IG and other statutory IGs in this regard?

6

What remedies are available under existing statutes to deat with
the problems identified by the IG in the performance of his duties?
Please include civil, criminal, and administrative sanctions to the
extent possible.
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Joseph E. Ross
Page 2

(Please include relevant proposals in the pending criminal code revision
legislation in your review.)

7) What is the legal relationship of the IG, the FBI and the Attorney
General?

8) With regard to questions of jurisdiction and general authority, please
examine the policies contained in the items listed below for their
consistency with Congress' intent in creating the IG, DHHS:

A. Office of Management and Budget
1. Circular A-19 (September 20, 1979)
2. Circular A-73 (December 3, 1979)

B. Executive Office of U.S. Attorney's manual revision (supplied to
Maureen Murphy of your staff — 11/18/81)

C. FBI transmittal, 7/24/81 from Director Webster to SAC {copy
supplied to Maureen Murphy -- 11/18/81)

D. Office of Program Validation/HCFA

1. Memo, dated September 10, 1981, from Don Nicholson to
David Snipe (copy supplied to Maureen Murphy -- 11/18/81)

2. Memo, dated September 16, 1981, including transmittal from
Don Nicholson (copy supplied to Maureen Murphy -- 11/18/81)
9) Please compare the HHS IG with other statutory IGs for any substantive
diserepancy in authority or independence of operation.
We appreciate your assistance in this matter. If you have any questions
on this matter, plcasc coatact Bill Ilalamandaris or David Holton of my Aging

Committee staff at 224-5364.

Sincerely, .

JOHN HEINZ
Chairman

JH/bht
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

CIRCULAR NO. A-19
Revised

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Legislative coordination and clearance

1. Purpose. This Circular outlines procedures for the co-
‘ordination and clearance by the Office of Management and
Budget (OMB) of agency recommendations on proposed, pending,
and enrolled legislation. It also includes instructions on
the timing and preparation of agency legislative programs.

2. Rescission. This revision supersedes and reséinds
Circular No. A-19, Revised, dated July 31, 1972.

3. Background. OMB performs legislative coordination and
clearance functions 'to (a) assist the President in develop-
ing a positigpn on 1legislation, (b) make known the Adminis-
tration's position on legislation for thé guidance of the
ag.er}‘ci,,es and information of Congress, (c¢) assure appropri-
ate consideration of the views of all affected agencies,
and. (d) assist the President with respect to action on
enrolled bills. . -
»

4. Coverage. All executive branch agencies {as defined in
section 5b) are subject to the provisions of this Circular,
except those ageneies that are specifically required by law
to transmit their legislative proposals, reports, or testi-~
mony to the Congress without prior clearance. OMB will,
however, honor requests from such agencies for advice on
the relationship of particular legislation, reports, or
testimony to the program of the President. The municipal
government of the District of Columbia is covered to _the
extent that legislation involves the relationship between it
and the Federal Government. Agencies of the legislative and
judicial branches are not covered by this Circular.

5. Definitions. For the purpose of this Circular, the
following definitions apply:
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a. Advice. Information transmitted to an agency by OMB
stating the relationship of particular legislation and’
" reports thereon to the program of the President or stating
the views of OMB as a staff agency for the President with
respect to such legislation and reports.

b. Agency. Any executive department or independent
commission, board, bureau, office, agency, Government-owned
or controlled corporation, or other establishment  of  the-
Government;\including any regulatory commission or board and
also the municipal government of the District of Columbia.

14

i c. Proposed legislation.* A draft bill or any support-

ing document (e.g., Speaker letter, section-by-section
analysis, statement of purpose and justification, etc.) that
an agency wishes to present to Congress for its considera-
tion. Also, any proposal for or endorsement of Federal
legislation included in an agency's annual or special report
or in other written form which an agency proposes to trans-
mit -to Congress, or to any Member or committee, officer or
employee of Congress, or staff of any committee or Member,

or to make available to any study group, commissibn, or the
puPlic. ’ :
- . .

d. Pending bill. Any bill or resolution that has been
ifittoduced in Congress or any amendment to a bill or resolu-
tion while in committee or when proposed for House or Senate
flobr consideration during debate. Also, any proposal
placed before the conferees on a bill that has passed both
Houses. -

e. Report (including testimony).” Any written expres-
sion of official views prepared by an agency on a pending
bill for (1) transmittal to any committee, Member, officer
or employee .of Congress, or staff of any committee or
Member, or (2) presentation as testimony before a congres-
sional committee. Also, any comment or recommendation on
pending legislation included in an agency's annual  or
special report that an agency proposes to transmit- to
Congress, or any Member or committee, or to make available
to any study group, commission, or the public.

* The terms "proposed legislation" and "report" do not in-
clude materials submitted in justification of appropriation

‘requests or proposals for reorganization plans.
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f. Enrolled bill. A bill or resolution passed by both
Houses of Congress and presented’ to the President for
action. :

g. Views letter. An agency's written comments provided
at the request of OMB on a pending bill or on another agen-
cy's proposed legislation, report, or testimony.

6. Agency legislative programs.

a. Submission to OMB. Each agency shall prepare and
submit to OMB annually its proposed legislative program for
- the next session of Congress. 1If an agency has no legis-
lative program, it should submit a statement to this
effect.

b. Purposes of legislative program submission. The
essential purposes for requiring agencies to submit annual
legislative programs are: (1) to assist agency planning for
legislative objectives; (2) to help agencies coordinate
their legislative program with the preparation of their
annual budget submissions to OMB; (3) to give agencies an
obportunity,}o recommend specific proposals for Presidential
endorsement; and (4) to aid OMB and other staff of the
Executive Office of the President in developing the
PreSident's legislative program, budget, and' annual and
sperial messages.

v €. Timing of submission to OMB. (1) Each agency shall
submit its proposed legislative program to OMB at the -same
time as it initially submits its annual budget request as
required by OMB ,Circular No. A-1ll. Timely submission is
essential if the programs are to serve the purposes set
forth in section 6b. :

(2) Items that are not included in an agency's
legislative program and have significant upward budget
impact will not be considered after the budget is prepared
unless they result from circumstances not foreseeable at the
-time of final budget decisions.

d. 'Number of copies. Each agency shall furnish 25
copies of its proposed legislative program to OMB. These
copies will be distributed by OMB within the Executive
Office of the President.
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e. Program content. Each agency shall prepare its
legislative program in accordance with the instructions in
Attachment A. Agency submissions shall include:

(1) All items of legislation that an agency
contemplates proposing to Congrgss (or actively supporting,
if already pending legislation) during the coming session,
including proposals to extend expiring laws or repeal
provisions of existing laws. These items should be based.on -

policy-level decisions within the agency and should take
into account the President's known legislative, budgetary,

and other relevant policies. Agencies' proposed legislatiﬁe

.programs should identify those items of sufficient
importance to be included ‘in the President's legislative
program.

) (2) A separate list of legislative proposals under
active consideration in the agency that are not yet ready
for inclusion in its proposed legislative program. For each
item in this 1list, the agency should indicate when it
expects to reach a policy-level decision and, specifically,
whether it expects to propose the item in time for its
cofsideration for inclusion _in the annual budget under
preparation. . - s

e (3) A separate list of all laws or provisions of
law affecting an “agency that will expire between the date

" the 'program 1S submitted to OMB and the end of the two
following calendar years, whether or not the agency plans to
propose their extension. -

(4) Al jtems in the submissions that are proposed,
or expected to be proposed, for inclusion in the annual
budget shall be accompanied by a tabulation showing amounts
of budget -authority and outlays or other measure of budget-
ary impact for the budget year and for each of the four
succeeding fiscal years. See section 201(a)(5),(6), and
(12) of the Budget and Accounting Act, 1921, as amended
(31 U.S.C. 1l(a)(i2)). Criteria in OMB Circular No. A-11l
shall be used in preparing these tabulations.

(5) All items covered by section 6e(4) above shall
also be accompanied by estimates of work-years of employment
and ot personnel required to carry out the proposal in the
budget year and four succeeding fiscal years.
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f. Relationship to advice. Submission of a legislative
program to OMB does not constitute a request for advice on
individual legislative proposals. Such requests should be
made in the manner prescribed in section 7 of this Circular.

7. Submission of agency proposed legislation and reports.

a. Submission to OMB. Before an agency transmits
proposed legislation or a report (including testimony)
outside the executive branch, it shall submit the proposed

legislation “or report or testimony to OMB for coord1nat10n
and clearance.

b. Agency scheduling of submissions. Agencies should
not commit themselves to testify on pending bills or to sub-
mit reports or proposed legislation to Congress on a time
schedule that does not allow orderly coordination and clear-
ance. To facilitate congressional action on Administration
proposals and to forestall hasty, last-minute clearance
requests, agencies should plan their submissions to OMB on a
time schedule that will permit orderly coordination and
clearance. Particular care should be given to ensuring that
drhft leglslatlon to carry _out Presidential legislative
recommendatidns is submitted promptly to OMB -to allow suffi-

cient time for analysis and review.
.‘E‘YO - N

. Timing of agency submissions.

. (1) Agencies should submit proposed legislation,
reports, and testimony to OMB well in advance of the desired
date of transmission to Congress. -

(2) Agencies should include in their submissions to
OMB of proposed reports and testimony a copy of any commit-
tee request for such reports and testimony, if the request
calls for special information or includes specific questions
to be covered in the reports or testimony. .

(3) Depending on the complexity and significance of
the subject matter, the policy issues involved, and the
number of agencies affected, an adequate period for clear-
ance by OMB may range from several days to a number of
months. Agencies shall consult with OMB staff as to neces-
‘sary periods for clearance, particularly in cases of major
or complex legislation.
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(4) On occasion, very short periods for clearances
may be unavoidable because of congressional time schedules-
or other factors. Nevertheless, agencies should make every
effort to give OMB a minimum of five full working days for
clearance of proposed reports or testimony. :

(5) Agencies shall state in their transmittal
letters to OMB any information on congressional schedules or
‘"other special circumstances that may ' require expedited .
clearance. . . ’
d. Number of copies. Agencies should furnish to OMB 10
copies of proposed legislation and supporting materials and
" six copies of draft reports or testimony. If wide circula-
_ tion or expedited action is required, the originating agency
shall consult informally in advance with OMB staff on the
number of copies to be supplied. Similarly, agencies should
furnish to OMB six copies of their views letters on other

agencies' proposed legislation, reports, or testimony.

e. Submission of legislation authorizing the enactment
of new budget authority.

\ Section 607 of P.L. 93-244, the Congressional Budget
Act of 1974, requires year-ahead requests for authorizing
thegenactment of new budget authority, as follows:

* "Notwithstanding any other provision of law, any
request for the enactment of legislation author-

* izing the enactment of new budget authority to
continue a program or activity for a fiscal year ~
(beginning with the fiscal. year commencing"
October 1, *1976) shall be submitted to the
Congress not later than May 15 of the year pre-
ceding the year in which such fiscal year begins.
In the case of a request for the enactment of
legislation authorizing the enactment of new
budget authority for a new program or activity
which is~ to continue for more than one fiscal -
year, such request shall be submitted for at least
the first 2 fiscal years."

Attachment B sets forth instructions, necessitated
by section 607 of P.L. 93-344, for the preparation and sub~
mission to Congress of 1legislative proposals authorizing
additional appropriations or providing new budget authority
outside of appropriation acts.
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f. Items to be included in agency submissions.

(1) Agencies should identify proposed legislatidﬁ

submitted to OMB by using the number assigned to the o

proposal in the agency's legislative program submission;
e.g., Agriculture, 96-12 (see Attachment A). Each legis-
lative proposal shall include a draft transmittal letter to
the Speaker of the House and the President of the Senate as
well as background information and justification, including -
where applicable: : ’

(a) a section-by-section analysis of the pro-
visions of the proposed legislation; ’

(b) comparison with existing law presented in
"Ramseyer® or "Cordon" rule form by underscoring proposed
additions to existing law and bracketing the text of .
proposed deletions (This need be done only when it would
facilitate understanding of the proposed legislation.);

(c) budgetary and personnel impacts as described
in sections 6e(4) and (5), including a statement of the
relationship of these estimates to those previously incorpo-
rated in tha President's budgetary -program. (Public Law
89-554, 5 U.S.C. 2953, requires in certain cases that agen-
cies, »in proposing legislation and in submitting reports
favoring legislation, provide estimates of expenditures and
personnel that would be needed. Public Law 91-510, sections
252(a) (2 U.S.C. 190j) and 252(b) imposes similar require-
ments on congressional committees.);

(d) comparison with previous agency proposalé or
related bills intr'oduced in the Congress;

. (e) an identification of other agencies that
have an interest in the proposal;

(£) an indication of any consultation with other
agencies in the development of the proposal; and

(g) information required by statute or by
Administration policies, as, for example, that noted in

section 7h below.

(2) Similarly, in their letters to OMB requesting
advice on reports or testimony, agencies should identify
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related bills and set forth any. relevant comments not*
included in the report or testimony itself. As indicated in
section 7f£(l)(c), certain reports or testimony .favoring
legislation are required by law to include budget and
personnel estimates. Where such estimates are not included
in other reports or in ‘testimony favoring or opposing
legislation, agencies should provide in their letters to OMB
a statement of budgetary and personnel impacts as described.
in sections 6e(4) and (5), including a statement of ‘the
relationship of these estimates to those previously
incorporated in the President's budgetary program. .

(3) In cases where legislation carries out a
Presidential recommendation, agencies should include in the
proposed report or the letter transmitting proposed legis-~
lation a statement identifying the recommendation and indi-
cating the degree to which the legislation concerned will
carry it out.

g. Views letters. In views letters to OMB, an agency
should indicate whether it supports, opposes, or has no
objection to all or part of a pending bill or of another
agency's prdposed legislation, report, or testimony and
should state the reasons for its position. If an agency
proposes changes to  a pending bill or to another agency's
submission, its -views letter should recommend, insofar as
practicable, specific substitute language.

' h. Certain statutory and other requirements and Admin-

istration policies. Agencies shall carefully consider and
take into account certain requirements of existing statutes
and Executive orders and Administration policies and direc-
tives that are of general applicability. Agency reports and
proposed legislation shall, to the maximum extent possible,
contain or be accompanied by appropriate recommendations,

statements, or provisions to give effect to such requlre-
ments, including but not limited to:

(1) <c¢ivil rights
(2) Environmental impact
{(3) Economic impact

(4) Federal budgetary impact and personnel
requirements
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(5) Federal and non-federal paperwork requirements,

(7) State and local goverﬁment impact
(8) Urban and cbmmunity impact

i. Drafting service. Agencies need not submit for
clearance bills that they prepare as a drafting service for
a congressional committee or a Member of Congress, provided '
that they’state in their transmittal letters that the draft- _
ing service does not constitute a commitment with respect to
the position of the Administration or the agency. Agencxes
shall advise OMB of these drafting service requests while
‘the requests are being complied with, and supply a copy of
the request, if in writing. A copy of each such draft bill
and the accompanying letter should be furnished to OMB at
the time of transmittal, together with an explanatory state-
ment of what the bill would accomplish if that is not con-

tained in the transmittal letter.

j. Use of "no comment™ reports. Agencies should submit
no comment reports, only when they have no interest in the
pendxng legislation or nothing to _.contribute by way of
informed comment. Agencies should submit -such reports for
cleagance, unless . a different procedure 1is informally
ar?anged with OMB. In either event, they should furnish OMB
with one copy of each such report at the t1me it is trans-
mitted to Congress. . -

]
8. Clearance-of agency proposed legislation and reports.

a. OMB actipn on agency submissions.

(1) OMB will undertake the necessary coordination
with other " interested agencies of an agency's proposed
legislation or report. If congressional committees have not
requested reports from all of the interested agencies,_ OMB
will request other agency views within specified time
limits. OMB will consult with the President, when
appropriate, and undertake such staff work for him as may be
necessary in cooperation with other Presidential staff. OMB
may request the originating agency to provide additional
information or. may call interagency meetings to exchange
views, resolve differences of opinion, or clarify the facts.

(2) When coordination is completed, OMB wil; trans-
mit advice to the appropriate agencies, either in writing or



230

10

by telephone. In transmitting advice, OMB may indicate -
considerations that agencies should or may wish to take into

account before submitting proposed legislation or reports to
Ccongress.

b. Forms of OMB advice. The exact form of OMB advice
will vary to suit the particular case. The basic forms of
advice that are commonly used are set fotth and explained
in Attachment C. ‘

Y
-

c. Agency action on receipt of advice from OMB. .

(1) Agencies shall incorporate the advice received
from OMB in their reports and in their letters transmitting
proposed legislation to Congress. Advice on testimony is
usually not included in the testimony as delivered unless it
would be likely to have a significant effect on a commit~
tee's consideration of particular legislation or would not
otherwise be available to a committee through a written
report.

(2) In the case of reports, receipt of advice con-
traé& to views expressed does not require an agency to
change its views. In such cases, however, "the agency will
reviey Wits position. If it decides to modify its views, the
agency shall consult with OMB to determine what change, if
any, »in advice previously received is appropriate. If,
after the review, the views of the agency are not modified,’
it shall incorporate in its report the full advice it
received. ’ . ’

(3) In the tase of proposed legislation, the origi-
nating agency shall not submit to Congress any proposal that
OMB has advised is in conflict with the program of the
President or has asked the agency to reconsider as a result
of the coordination process. In such cases, OMB will inform
the agency of the reasons for its action. -

(4) Agencies are expected to transmit reports and
proposed legislation to Congress promptly after receiving
OMB clearance. Should circumstances arise that make prompt
transmittal inadvisable, the agency shall immediately notify
OoMB. Similarly, in the case of cleared testimony, the
agency shall immediately notify OMB if its testimony has
been cancelled or rescheduled.
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{(5) Agencies should observe the instructions in
House and Senate rules to forward proposed legislation or
various reports required by law to the Speaker of the House
and the President of the Senate. Reports that have been ..
requested by committee chairmen on bills and resolutions
pending before their committees should be transmitted
directly to the requesting committees. ..

(6) Agencies shall furnish to OMB two copies of ally
proposed legislation, transmittal letters and accompanylng

materials;x and reports (including testimony) in the form .-
actually transmitted to the Congress. If reports or testi-

mony cover more than one bill, agencies shall furnish two
_copies for each bill.

d. Agency action where prior clearance has not been
effected.

(1) Agencies shall not submit to Congress proposed
legislation that has not been coordinated and cleared within
the executive branch in accordance with this Circular.

(2) If congressional time schedules do not allow an
agency to gend its proposed-.report_to OMB in time for the
normal clearance and advice, the agency shall consult in-
formglly with- OMB as to the advice to be included in the
proposed report. OMB may advise the agency to state in its
report that time has not permitted securing advice from OMB
as to the relationship of the proposed legislation to the
program of the President. Agencies shall send to OMB six
copies of such reports at the same time that they are trans-
mitted to Congress. Where appropriate, OMB will subsequent-
ly . furnish advice on the report, which the agency shall
transmit promptly to Congress.

{3) 'In cases where an agency has not submitted a

report for clearance and its views on pending legislation
are to be expressed in the form of oral, unwritten testi-

mony, OMB will undertake such coordination and give such
advice as the circumstances permit. In presenting oral
testimony, the agency should indicate what advice, if any,
has been received from OMB. If no advice has been obtained,
the agency should so indicate.
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e. Reclearance requirements. The advice received from
OMB generally applies to all sessions. of each Congress, but
it does not carry over from one Congress to the next.
Generally, agencies do not need to seek reclearance of
reports on which they have already received advice before
making the same reports on identical bills introduced in the
same Congress, unless considerable time has elapsed or
changed conditions indicate that the need for reclearance is
appropriate or should be rechecked. Prior to transmitting
such reports, however, agencies shall consult informaliy
with appropriate OMB staff to determine whether reclearance
is necessary. In cases where reclearance does not take
place, agencies shall include in the subsequent report
appropriate reference to- the advice received on the original
report. They shall also send one copy of any subsequent
report to OMB at the same time that it ®is transmitted to
Congress. The transmittal letter to OMB should identify the
related report that was previously cleared.

9. Interagency consultation. 1In carrying out their legis-
lative functions, agencies are encouraged to consult with
each other in order that all relevant interests and points
of view may be considered and accommodated, where appro-
priate, in thevformulation of their positions. _Such consul-
tation is particularly important in cases of overlapping
intergs%, and intensive efforts should be made to reach
interagency agreement before proposed legislation or
reports are sent to OMB. In order that the President may _
have the individual views of the responsible heads of the
agenties, however, proposed legislation or reports so 'coor-
dinated shall be sent to OMB by the individwal agencies
involved, with appropriate reference to the interagency
consultation that hds taken place.

10. Enrolled bills. Under the Constitution, the President
has 10 days {(including holidays but excluding Sundays) to

act on enrolled bills after they are presented to him. To
assure that the President has the maximum possible time for

consideration of enrolled bills, agencies shall give them

top priority.

a. Initial OMB action. OMB will obtain facsimiles of
enrolled bills from the Government Printing Office and
impediately forward one facsimile to each interested agency,
requesting the agency's views and its recommendation for
Presidential action.
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b. Agency action. Each agéncy receiving such a request

shall immediately prepare a letter presenting its views and:

deliver it in duplicate to OMB riot later than two days
(including holidays but excluding Sundays) after recelpt of

the facsimile. OMB may set different deadlines as dictated.

by circumstances. Agencies shall deliver these letters by
special messenger to OMB.

¢. Preparation of enrolled bill letters.

(1), Agencies' letters on enrolled bills are trans-
mitted to the President and should be written so as to
assist the President in reaching a decision. Each letéer
- should, therefore, be complete in itself and should not, as
a general rule, incorporate earlier reports by reference.

(2) Agencies' letters on enrolled bills are
privileged communications, and agencies shall bé guided
accordingly in determining their content.

(3) Because of the definitive nature of Presidential
action on enrolled bills, agency letters shall be signed by
a Presidential appointee.

(4)'hgencies' letters shall contain: -
Te (a) an analysis of the significant features of
the bill including changes from existing law. OMB staff
will advise the. agencies on which one should write the
detailed analysis of the bill where more than one agency is
substantially affected' -

(b) sa comparison of the bill with the

Administration proposals, if any, on the same subject;

. {¢) comments, criticisms, analyses of benefits

and shortcomings, or special considerations that will assist
the President in reaching a decision;

(d) identification of any factors that make it
necessary or desirable for the President to act by a
particular date;

(e) an" estimate of the first-year and recurring

costs or- savings and the relationship of .the estimates to-
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those previously incorporated in the President's budgetary
program;

(f) an estimate of the additional number of
personnel required to implement the bill; and

(g) a specific recommendation for approval or
disapproval by the President.

(5)’Agencies recommending disapproval shall submit
with their letters a proposed veto message or memorandum of
disapproval, in guadruplicate, prepared on legal-size paper
and double-spaced. Such messages or memoranda should be
‘finished products in form and substance that can be used by
the President without further revision.

(6) Agencies may wish to recommend issuance of a
signing statement by the President. Agencies so recommend-
ing shall submit with their letters a draft of such state-
ment, in the same form and quantity as required for a
proposed veto message. In some cases, OMB may request an
agency to prepare a draft signing statement.

\ (7) Agencies' letters-on private bills shall cite,
where appropriate, precedents that support the action they
recommend or that need to be distinguished from the action
recommended.

d. Subsequent OMB action. OMB will transmit agencies"

letters to the President, together with a covering

memorandum, not later than the fifth day follow1ng recezpt
of the enrolled bill at the White House.

L ] .

11l. Agency legislative 1liaison officers. To assist in
effecting interagency coordination, each agency shall
furnish OMB with the name of a liaison officer who has been
designated by the agency to handle the coordination of
legislative matters under this Circular. From time to time,
OMB will send agencies 1lists of the liaison officers so
designated. Agencies should promptly notify OMB of any
change in their liaison officers.

12, Communications to OMB.

a. Written agency communications to OMB transmitting
proposed legislation, proposed reports, views letters on
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other agencies' proposed legislation or reports, aﬁd letters
on enrolled bills should be addressed to: :

Director, Office of Management and Budget
Attention: Assistant Director for
Legislative Reference

The envelope containing such communications should be
addressed:

“ Legislative Reference Division
Office of Management and Budget ‘
/ Room 7201, New Executive Office Building

‘unless a different arrangement is made with an appropriate
OMB staff member.

b. Questions on status of proposed legislation,

reports, testimony, or enrolled bills should be directed to
appropriate OMB staff or to the Legislative Informatxon

Center (telephone 395-3230).

VoA ’ JAMES T. MCINTYRE
: DIRECTOR

At}achments

87-144 0 - 81 - 16
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ATTACHMENT: A . -
Circular No. A-19
Revised..

INSTRUCTIONS RELATING TO THE PREPARATION OF
AGENCY LEGISLATIVE PROGRAMS -

1. Agencies' proposed legislative’ programs should be
divided into two parts: ’

)
N

PART I -- PRESIDENT'S PROGRAM PROPOSALS ’ .

Those items that the agency believes are of suffi-
cient importance to be included in the President's
legislative program and given specific endorsement
by him in one of the regular annual messages, such
as the budget message, or in a special message.

PART II -- ALL OTHER PROPOSALS

2. Within each Part, agencies should list the items in
order of relative- priority. Each item of proposed legis-
&ation should be given a separate-number for purposes of
ready identification, using a numbering system which identi-
£4es the Congress; €.g.. Agriculture, 96-12.

~3. With respect to each item, agencies should provide
. the following information: N
»

a. A brief description of the proposal, its ‘objec-
tives, and its relationship to existing programs. Agencies
should include Yreater detail on the specific provisions of
proposals included in Part I or where the subject matter of
the proposal contains new policies or programs or raises
complex issues;

b. Pertinent comments as to timing and readiness of
draft legislation; -

¢. Pertinent references to bills and reports con-—
cerning the subject of the proposal in current or recent
sessions of Congress;
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d. An estimate for each of the first five fiscal

years of (1} any budget authority and ‘outlays that would be -

required, (2) any savings in budget authority and outlays,
(3) any changes in budget receipts, and (4) work years of
employment and numbers of personnel. These estimates should
be prepared in accordance with the instructions in OMB
Circular No. A-1ll. '

4. The lists of (a) legislative proposals still under
consideration’, in an agency and (b) expiring laws (see
section 6 of the Circular) should be presented separately
from Parts I and II. The following special instructions’
apply to them:

a. Items still under consideration should be listed
in approximate order of priority and each briefly described
in terms of subject matter and status.

b. Each expiring law should be described in terms
of (1) the subject, (2) the citation, (3) the date of expi-
ration, (4) the agency's views as to whether the law should
be extended or permitted to expire, and (5) other pertinent
infotmatlon. If an agency recommends _extension, the pro-
posal should also be included in Part I or. Part 11, as
approprxate.

5. , The legislative program submission should be pre-
pared on letter-size paper. General conformance to the
format of the attached exhibit will greatly facilitate the

use of these programs.
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EXHIBIT FOR ATTACHMENT ‘A -

Circular No. A-19
Revised..

DEPARTMENT OF GOVERNMENT

PROPOSED LEGISLATIVE PROGRAM FOR THE SESSION
OF THE CONGRESS

(Iteﬁq in each Part are listed in order of priority)

*

PART I —- PRESIDENT'S PROGRAM PROPOSALS

96-3 Amend the provisions of the 1902 Reclamation Act re-
garding acreage limitation, residency, leasing, excess
land sales, the use of Class 1 Equivalency, contracts
and contracting procedures, and certain administrative
procedures. This proposal would modify and update the
acreage limitation provisions of Federal Reclamation -
law- to reflect and accommodate modern agricultural
practices, but at the same time retain the basic

concept of the Reclamation program——prov1d1ng oppor-
tunitjes for family farms. —

. The Department has recommended that legislation amend-
ing the law reflect the following: Eligibility to
receive project water would be limited to adults--18
years of age or older; Residency as provided in "the
Reclamation Act of 1902, and defined as a maximum
distance of 50 miles from the land, would be reimposed
on both lessors and lessees of 'project 1lands, with
specific gtidelines for phasing in the requirement; the
acreage entitlement tor which project water would “be
available would be increased to 320 acres owned per
adult individual, with an additional allowance of 160
acres leased, or the entire 480 acres could be leased
(family corporations and multiple ownerships could-hold
up to 960 acres without regard to the number of people
in the arrangement); Class 1 equivalency would be auth-
orized for general use for projects with a frost-free
growing season of 180-days or less and would be applied

on a pro;ect-by-progect basis; contracts with districts
conta1n1ng provisions for exemption _from _acreage

limitation provisions upon payout of construction
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charges would be approved; Sale of excess land by the _
owner to immediate family members, long-time tenants,
employees, or adjoining neighbors would be permitted;
Charitable and religious organizations holding project
lands on January 1, 1978, would be exempt from acreage
limitations.

The estimated cost to the government of administering
this proposal would be comparable to the estimated
cost of: implementing the compliance program under
regulations which are being promulgated at this time.-
The estimated cost of the compliance program for the
5-year period after the final rules are published (not
including EIS costs prior to the final rules) is:

FY 1980 FY 1981 FY 1982 FY 1983 FY 1984

(millions) 2.4 2.4 2.0 2.0 © 2.0

Personnel requirements: Estimated personnel requirements

are:

\

- ¢f{work-years) 76 76 64 64 64

» FY 1980 FY 1981 FY 1982 "FY 1983 FY 1984

(personnel) .85 85 70 70 70

PART II -- ALL OTHER PROPOSALS

96-14 Amend Federal Power Commission Act of 1920. This pré-

posal would anrlend the Federal Power Commission Act of
1920 to provide that a license will be issued only-
after . the Secretary administering affected public
lands makes a determination that the license will not
interfere or be inconsistent with the purposes for
which such lands are reserved. The Federal Power
Commission has interpreted Section 4(e) to require
only consideration of the affected Secretary's
recommendations.

The proposal would also amend the act to provide for
extinguishment of withdrawals created by the Federal
Energy Regulatory Commission (FERC) applications if
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the FERC has not responded to the applicant within 6 -
months or as of date of denial or expiration,

surrender, revocation, or termination of the license.

Most applications do not result in FPC licenses; yet

the land is withdrawn. The administrative process of

removing the withdrawals is cumbersome and time
consuming and constrains the land managing agency from
fully managing these lands for their resource values

or from using these lands in exchanges. Revocation of

the FERC withdrawal within a specified time period.
would be consistent with the provisions of Title II of

. the Federal Lands Policy and Management- Act relating

to withdrawals.

No additional appropriations or outlays would be
required.



241

B-1
ATTACHMENT B

Circuldar No. A-19

Revised

INSTRUCTIONS FOR THE PREPARATION AND
SUBMISSION TO CONGRESS OF LEGISLATIVE
PROPOSALS AUTHORIZING THE ENACTMENT OF ADDITIONAL ..
APPROPRIATIONS OR PROVIDING NEW BUDGET
AUTHORITY OUTSIDE OF APPROPRIATION ACTS

l. Legislative proposals providing authorizations to con-
tinue programs or activities.

I3

Under section 607 of P.L. 93-344, the Congressional Budget
“Act of 1974, legislative proposals to extend authorizations
scheduled to expire at the end of a given fiscal year should
be transmitted to Congress by May 15 of the fiscal year pre-
ceding that fiscal year. (For example, if an authorization
expired on September 30, 1979, draft legislation to extend
the authorization should have been transmitted to Congress
by May 15, 1978.) 1If such proposals were not transmitted or
were not enacted, new or revised proposals with language
covering the budget year (i.e., the upcoming fiscal year)

hould be included in the Ssame bill as proposals for the
budget yeat plus one and subsequent years.

Haré‘specifically:'
° a. Proposals for agencies and programs that are custom-
arily authorized on an annual basis (e.g., NASA, NSF, State,

ustice, Peace Corps, military procurement and ‘construction)
should cover, in the same bill, proposed TIanguage for the
. budget year Plus one and resubmittals or revisions of previ-
ously proposed authorizations for the budget year. Subse-
quent years should also be included if agencies deem it
desirable and feasible.

b. Other legislative proposals to extend authorizations
for the enactment of new budget authority expiring at the
end of the budget year should cover, in the same bill, the
budget year plus one and such subsequent years as is custom-
ary or deemed ‘desirable for the particular program oOr
activity involved.
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C. Any proposals that provide for authorizations for
the budget year or the current fiscal year should be
submitted to Congress immediately after OMB clearance.

2. Legislative proposals providing authorizations for new
programs or activities.

a. Proposals authorizlng enactment of’ budget authorlty
fot a new program or activity should include at least two
fiscal years,.unless such new program or activity is pro-
posed to be effective for only one fiscal year and to
term1nate at the end of that year.

b. Proposals that provide for authorlzations to begin
in the budget year plus one should, to the extent feasible,
be prepared for submission to Congress no later than May 15
of the current fiscal year.

S 3. General instructions for legislatibn authorizing the
enactment of new budget authority.

§ In keeping with the intent of section 401 of P.L.
93-344, proposals including contract authority or borrowing
authority should provide that such authority is to be effec-
tive @nty to such extent or in such amounts as are provided
in appropriation acts. Backdoor financing provisions may be
proposed only when the exceptions set forth in section
401(d) of P.L. 93-344 apply. . )

b. As a general rule, bills submitted to Congress auth-
orizing new budget authority for the current fiscal year or
budget year will cdntain specific dollar amounts for those
years., These amounts should be those approved for the
Budget. Por subsequent yeats, the bills should ‘include
*guch sums as may be necessary” authorizations unless the
agency and OMB agree that specxal circumstances warrant
inclusion of specific amounts. -

(1) Where specific amounts are included for years
beyond the budget year, those amounts should be consistent
" with the five-~year projections of budget authority printed
in the Budget pursuant to P.L. 93-344. Such amounts will be
based on the criteria provided for long-range projections in
OMB Circular No. A-1ll.
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(2) Authorizing legislation covering principally
salaries and administrative expenses which heretofore has
been enacted without specific dollar amounts may continue to
be proposed for "such sums as may be necessary®™ for all
fiscal years, including the current and budget fiscal years.

c. Agencies should draft their authorizing bills to .
incorporate the highest feasible level of aggregation for
new budget authority.

4. Required materials.

a. Budget year authorization extensions. Proposed
legislation authorizing the continuation of existing pro-
grams in the budget year should have been submitted to
Congress not later than May 15 of the fiscal year preceding
the current fiscal year. In cases where Congress did not
enact budget year authorizations, new or revised author-
izations should be submitted to Congress at the earliest
possible date after the budget is published.

\ Accoxdingly, each agency will-submit to OMB no later
than December 15 of each year 10 copies of drafts of pro-
pasgdwauthorizing legislation to extend programs and activ-
ities that are authorized through the current fiscal year,
but-for which it will be necessary to propose new or revised

authorizations for the budget year and subsequent years.
»

Since the specific amounts of the authorizations to
be included cannot be determined until after decisions are
made in connectioh with the budget, the draft bills as sub-
mitted to OMB should contain blank spaces for these amounts.
When the budget decisions are final, OMB and the agencies
will agree on the figures to be inserted.

b. Authorization extensions for the budget year plus
one. Proposed legislation authorizing the continuation of
existing programs in the budget year plus one must be sub-
mitted to Congress not later than May 15 of the current
fiscal year. To meet this deadline, sufficient time must be
provided for the legislative coordination and c¢learance

- process. :
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‘Accordingly, each agency will submit to OMB as early
as possible but no later than February 28 of each year 10
copies of legislative proposals for programs and activities

that are authorized through the budget year, but for which -~

an authorization request is necessary for the budget year
plus one and subsequent years.

These draft legislative proposals should include

"such sums as may be necessary®” authorizations, unless  the- -

agency and OMB agree that special circumstances warrant
inclusion of specific amounts. These figures should be the
amounts agreed on as a result of the budget review &nd
_ should be consistent with the five-year projections included
in the Budget.

c. Authorizations of new programs or activities. 1In.
cases where decisions have been made during the budget re-
view calling for authorizing legislation for new programs or
activities proposed to begin in the budget year plus one,

draft bills reflegting those decisions should be submitted
" to OMB no later than February 28 of each year, as in
paragraph 4b of this Attachment.
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ATTACHMENT C
Circular No. A-19

Revised

BASIC FORMS OF OMB. ADVICE

The basic forms of advice and their implications are set
forth below:_ . .

1. "In accord (not in accord) with the program of the
President.” When an agency or a committee of Congress is
. advised that enactment of a bill would be in accord with the
program of the President, the advice means that the bill is
of sufficient importance for the President to give it his
personal and public support. That identification of the
legislative proposal with the President is made in a variety
of ways; e.g., by inclusion in one of his regular messages
(State of the Union, Economic, Budget), a special message,
speech, press conference, letter, or leadership meeting.

. "Not in accord” advice indicates that a bill is so con-
tkary to the President's legislative proposals or other
policies or is otherwise so objectionable that should it be
ehacted in its current form, a veto would be considered. It
fs’hal, however, necessarily a commitment to veto.

2. "Consistent (not consistent) with the Administration's
objectives.” "Consistent with" advice is used where the
relationship of a legislative proposal to the Administra-
tion's objectives is direct and the Administration's ex-
pressed support js desirable, but the item does not warrant
personal identification with, or support by,  the President.

"Not consistent with" advice signals to Congress that there
are major objections to a bill, but does not indicate as

clearly as "not in accord" advice that a veto would be
considered if it were enacted. -

3. "No objection from the standpoint of the Administra-
tion's program."™ Advice that there is no objection to a
bill from the standpoint of the Administration's program is
given on the large number of agency draft bills that deal
with matters primarily of agency concern and do not bear a
direct or immediate relationship to the President's program
or the Administration's objectives. In effect, such advice
indicates to Congress that OMB knows of no reason why the
President would not approve the bill if Congress . should
enact it.
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Advice to an agency that there is no objection from the
standpoint of the Administration's program to its submission
of a report (or testimony) on a bill to a committee of
Congress does not indicate any commitment as to ultimate
Presidential approval or disapproval of the bill if it is
enacted. Nevertheless, such "no objection” clearance does
set up certain presumptions. If all agencies' views are.
favorable,, the presumption is that no major objection to’ the
bill is kndwn and that the agencies affected will recommend
Presidential approval if it becomes enrolled. If all
agencies' views are adverse, the presumption is that the
agencies may wish to recommend a veto if the bill becomes
enrolled.

Infrequently, "no objection® clearance is given to
agency reports expressing divergent views on the same bill.
when this is done, it normally means that there is no objec-
tion to the bill if Congress acts favorably after consider-
ing the adverse views. Occasionally, it means that the
Administration's position is being reserved pending resolu-
tion of the agencies' differences, and this reservation may
be explicitly stated. The interested agencies are advised
of each other's differing views in these <cases.

BT 4 - ‘
4. Qualified advice. In some cases the advice given is
qualified. For example, the advice may be that there would
be no objection to enactment of the bill from the standpoint
of the Administration's program, or that the bill would be
consistent with the Administration's objectives, if it were
revised in specified respects. -
[}
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OFFICE OF MANAGEMENT AND
BUDGET

{Circutar No. A-73; Revised Transmittal
Memorandum No. 1]

Audit of Federal Operations and
Programs

November 27, 1978,

This Transmittal Memorandum
revises OMB Circular A-73, "Audit of
Federal Operations and Programs,” by
replacing paragraph 7.h. with a new
paragraph 8 {attached}.

The revision requires semiannual
reports to the head of an agency,
procedures for resolving major

_disagreements between audit and
program offices, a maximum of six
months to determine ugency action on
audit recommendations. and a
requirement for periadic evaluations of
an agency’s yystem.

James T. Mclntyre, Jr.,
Dircctor.

Circular A-73, “Audil of Federal
Operations and Programs”

Circular A-73 is revised by replacing
paragraph 7.5 with a new paragraph 8.
Other pdrdgrdphs are renumbered
-mcm(.u.b _\'

8. Followup. a. Each agency will
p:ldhlmh policies for prompt and proper
esolution of audit recommendations.

Tlmeh ion on recoinmendations by
respunamlr management officials is an
integral part of an agency audit system,

and is the key to its effectiveness.

b. Agency followup systems must
provide for a complete record of action
taken on audit findings and associated
disallc , suspended. ur questioned
costs. Such systems must provide for the
following:

(1) Designat
audit followup.
{2) Maintain accurate records of all
audit repurts or significant findings until

final resolution. Records will be
maintained to insure appropriate
accounting ond collection controls over
amounts determined to be due the
Governient.

(3} Make wrilten determinations
promptly on all audit findings, and
initiate assure that these
determinations are carried out. Such
determinations shall be made within a
maximum of six months after issuance
of the repost. Final resclution should
proceed us rapidiy as possible,

{4) Assure that resolution actions are
consistent with law and dation,
ncluding written justification and the
.egal basis for decisions not 1o seek

officiz> iesponsible for

4-A03123 O14B{UIHIO-NOV-79-16.26.03)

recovery of amounts due as a result of
audit reparts.

{5) Forward to the head of the agency
or to @ designee for resolution, all major
disagrecments between the audit office
and offictals responsible for acting on
recommendations, and all reports or
recommendations on which responsible
officials have d to provide a written
determination within six months.

(6] Provide semiannual reports to the
agency head on the status of all audit
reports over six months old. the number
of reports or findings resolved during the
period, collections, or offsets made. and
demands for payment made.

(7) Provide for an evaluation of
whether the audit followup system is
adequate and results in timely and
proper resolution of audil findings and
recommendations. The first evaluation
will be made within one year of
implementation of the system, and
evaluations will be made every two
years therealter.

c. When audit reconunendations
requiring corrective action involve more
than one program, agency. or level of
guvermment, the agency making the
audit must coordinate its corrective
action with that of other alfected
organizations.”

Circular A-73, “Audit of Federal
Operations and Programs”™  ___.

AGeNcY: Office of Munagument and
Budget.

ACTION' Final Pnhcy

SUMMARY: This nnhrc ndvlses that OMB
Circular A-73 has been revised by
replacing paragraph 7.h. with a new
paragraph 8. Previously, Circular A-73
provided that agensies were to have
adequate followup systems for resolving
audit recommendations and findings.
Based upon our assessment of agency's
followup systems. including
recommendations in a GAO report on
this matter. and subsequent
Congressional hearings, we are
specifying in the Circular the key
elements each agency's system must
contain.

The revision requires semiannual
reports to the head of an agency,
procedures for resoiving major
disagreements between audit and

rl-quircmt-nl for periodic evaluations of
an agency’s systenn.
EFFECTIVE DATE: This revision hecum?s
cffectivi: npon issuan
FOR FURTHER INFORMATION CONTACT:
John |. Lordun. Chief. Finaneial

Managemenl Branch, Office of

Management and Budge.

asiingtan,

. D.C. 20503 {202} 395-6823.

SUPPLEMENTARY INFORMATION: On 3]y (
10, 1979, a notice was published in the §
Federal Register (44 FR 40461} to amend ™
Ciicular A-73. Interested persons wers
invited to submit written coriments by
Augusl 10. 1979. About 15 commesatls

were receivied frum Federal and State
agencies. The comments were

considered in developing these final
regulittions. Although all cormmentars
agreed with our objective of

~|n-glhrmn,; agency followup svw-nw
some raised questions or made

suggestions for clarifying «l
more significant comments receiv
and OMB's responses to them are
discussed below,

Changes in Final Regulation:

Set forth below are changes thut have
been adopted in the finat regulations.
The: paragraphs are keyed to the
proposed regulations published on July
10, 1478,

1. Subparagraph (2] has been
amended to clarify that records must be

. kept on audit rec mnnmnd.m(ms until

they are resolved,

2. Subparagraph {3) was revised to
make it clear that resolution of audit
findings should be accomplished as
quickly as possible. .

A. Subparagraph (4). A clause was
added to make: it clear that the log
basis for decisions nol to sieek te
of antounts determined to be due the
Government must he included in the
written justification for such decision.

Suggesied Changes Not Coosideced
Necessary:

Comment: One commenter pointed ont

thist reports on proposal evaluations

: conlitin opinions on cortractor
estimates of future costs which are nut
true “questioned costs.” As such, they
need not be inctuded in the same system
of records that accounts for questioned
incurred costs.

Response: We agree the inclusion of
these costs would be misleading.
However, these reports are subject to
most'of the other elements of th i
follmwup system. Specifically, they must
be recorded as open reports until a
written determination is made, and they
are subject to top management review
as provided in paragraph B.b(5).

C t: Several s felt
cuntract audits shouldd be excluded from
some of the audit followup

requirements,

- Respanse: Qur review of agency’s .
followup ems indicated no need for
such an exemption. except as noled

above.
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C : One o t
that we qualify the wording in
subparagraph () to provide that when a
“designee” is assigned to resolve a
disagreement arising between the audit
organization and a program office that
the designes be independent of the
program office.

Response: We believe this is
understood.

John J. Lordan,

Chief, Financial Management Branch.
(FR Duc 79-37038 Filed 11-30-7, 8.45 am}
BILLING CODE 3110-01-M

4-A03123  O149(09XI0-NOV-79-16:26:06)
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EXECUTIVE OFFICZ. OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20303

. . 79
AR P A
March 15, 1978 CIRCULAR NO. A-73

Revised

TO THE HEADS OF FXECUTIVE DEPARTMENTS AMD ESTABLISEMENTS

SUBJECT: Audit of Federal Operations and Programs

1. Purpose. This Circular sets forth pol1c1es to' be
followed in the audit of Federal operations and programs.

2. Supersession. This Circular suversedes Federal
Management ~Circular 73-2, dated September 27, 1973. The
Circular is revised .and. reissued under its -original
deséanation of OMB Circular No. A-73. :

3. Summary of significart changes. The revised Circular
implements the President's memorandum of September 9, 1977,
(copy attached) to the heads of executive departments and
agencies on coordination of a2udits of grants to State and
local governments. It also strengthenss the wprovisions on
audit followup. ’

4. Backaround. The orimary objectives of this Circular are
to wvromote -imoroved audit ptactices, to achieve more
efficient use of audit staff, to improve coordination of
2udits, and to emvhasize the need for early audits of new or
substantxally changed programs.

S. Aunlxcabl‘lty and scone, The oprovisions of this
Circvlar are avoplicable to all agencies of the executive
branch of the Federal Government and include all internal
and external audit functions of such agencies.
6. Definitions.

a. The term."audit" as used in this C;tcular means a
systematic review or appraisal to determine and report on
whether: :

(1) Finaricial operations are oroverly condpcted;

(No. A-73)
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(2) Financial reports are presented fairly;

{3) Applicable laws and reaulations have been
comolied with;

} (4) Resources are managed and used in an econcwical
and efficient manner; and
. —_
(5) Desired results and obijectives are being
schieved in an effective manner. .

-a above elements of an audit are most commonly referred. to

financial/compliance, items (L, (2), and  (3);
onory/efflcxency, item (4); and orogram results, item (5).
~ollectively, thev reoresent the full scooe of an audit and
srovide the greatest benefit to all ovotential users of
Gove:nment sudits. In develooping audit plans, however, -the
< scope should be tailored to each specific program

Y

.--oréing to the circumstances relating to the program, the

<

nagement needs to be met, and the cepacity of the audit
ilities. .- .. . -

m o
[G]

oo

12D
B O

b The term "audit standards” ‘refers to thosa

standards set forth in Standards for Audit of Governmental
Crianizations, Programs, Activities. & Functions issued by

The »cvﬁ:roller General of the United States.

Policies and procedures. Agenciés.are respvonsible for
svIJing adeauate audit coverage of their orograms 28 &n
in detarmining whether funds have been applied
iciently, economicallv, effectivelv, and in a manner that
consistent with . related laws, program objectives, and
aderlvinag sareements. The audit standards will be the
~ e¢riteria on which audit coverage and operations are
. Agencies administerinag Federal grant, contract, and
.osn orograms will encouraae the apvropriate aoplication of
{ i i the
aucdit of organizations aédministering Federal orograms. Each
3qe1cv will imolement the bpolicies set forth in this
rcular by issuinag policies, plans, and procedutes for. the

qudance of its auditors.
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a. Oraganiration and staffinag. Audit services in
Government are an intearal ovart of the manaaement Process,.
sudit services and revorts must be resconsive to management
needs. However, it is imoortant 1in order to obtain the
max imum benefit from this function that agency audit
ornanizations have a sufficient dearee of independence in
carrving out their responsibhilities. To orovide an

(No. 3-73) .
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approvriate degree of indevpendence, the audit orqanization
should be located outside the program management structure,
report to 2an agency manadement level sufficiently high to
ensure proover consideration of and action on audit results,
and be given reasonable latitude in selecting and carrying
out assignments. Adecuate and oaualified staff should be
assigned this important function. The audit of all programs
under a single Federal department or agency must be
coordinated, and wherg economies and a more effective audit
service will result, esvecially in larje and geographically
disversed proarams, the audit operations within a devartment
should he consolidated. It is also important to establish
close coordination between audit and such other management
~review activities as may exist in an agency.

bh. Determination of audit opriorities. Each agency
will establish procedures reguiring overiodic review of its
individual programs and ovperations to determine the
coveraae, freauency,. and oriority of audit recuired for
each. The review will include ccasideration of the -
following factors: - .

o (1) Newnass, chanaged conditions, or sensitivity of
‘the orsanizatiogn, nrogram, activity, or function; ;
.’\ o . R .. .
A (2) Its collar magnitude 27d duration;
- (3) Extent'of Federal participation either in terms
of resources or requletory authority;

(4) Manacement needs to be met, as develored - in
consultation with the respcnsibtle oroaram officials;

(5) Prior audit exverience. includinc the adeguacy
cf the financial manaaement system and ccntrcls;

(6) Timeliress, reliability, ané coverage of audit
reports -prevared by others, such as State and local -
governments and independent muhlic accountants;

(7) Pesulss ‘of other evaluations;: “e.g.,
inspections, wroqram reviews, etc.;

(8) MancGatorv reguvirements of leaisletion. or other
cengressional recommendetions; and

(9) Availability of audit rescurces.

87-144% 0 - 81 - 17
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EXECUTIVE OFFICE. CF THE PRESIDENT
OFFICE CF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20503

. o s
;’,":";)J, V8 g 7
GMLAT

March 15, 1978 ’ . " CIRCULAR NO. A-T73
o Revised

TO THE HEADS OF FXECUTIVE DEPARTMENTS AND ESTABLISEMENTS

SUBJECT: Audit of Federal Operations and Programs

1. Purpose. This Circular sets forth policies to be
followed in the audit of Federal operations and programs.

2. -Supersessioh. This . Circular ' ' supersedes Federal
Manacement Circular 73-2, dated. September 27, 13973, The

Circular is revised and reissued under . 1its original
desiunation of OMB Circular No. A-73. :

3. " Summary of sicnificant chanages. The revised Circular
implements the Presigent's memorandum of September 9, 1977,
{copy attached; . to the heads of executive departments and
agencies on cocrdination of audits of grants to State and
local governments. It also strengthens: the provisions on
audit followup. :

4. Background. The orimary objectives of this Circular are
to opromote -improved audit opractices, to achieve more
efficient use of audit staff, to improve coordination of
audits, and to emphasize the need for early audits of new or
substantially .changed programs.

5. Avplicability and scope,. The orovisions of this
Circular  are abplicable to all agencies of the executive
branch of the Federal Government and include all 1nterna1
and external audit functions of such agencies.
6. Definitions.

a. The term "audit"™ as used in this Circular means 2
systematic review or appraisal to determine and report on
whether: :

(1) Financial operations are vroperly conducted;

(No. A-73)
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c. Cross~servicina arranaements. To. conserve statgf
resourc=s, wnromote efricliency, and minimize the impact ot
audits on the ooerations of tne organizactions subject toc
audit, each Federal agency will cive full consideration to
establishing cross-servicing arrangements under wnich one
Pederal agency will meke audits for another~-whenever such
arrangements are ir the best interest of the Federal
Covernment and the organization being audited. This is
particularly appliceble ir che Federal grenc-in-aid and
contract proqrams where twc oOr more Federal agencies are
freaquently responsible for oroarams ir. the sam2 organization
or in offices located within the same gcographical area.
Under such circumstances, it will be cthe ©primary
responsihilitv of the Federal =2gency with tne predominant
financial interest o take tne initiative in collaborzting
with the other approoriate Federal a2cencies to determine che
feasibility of one agency meking audits for che o:thers, and
to work out murually acreeabie arrargements for carrying out
the recuired audits on the most erficient bacis

. 3. Reliznce onr nonp-Federz. audits, In gdeveloping
audit . plans, Federal! —azencies acminittering oprogrvams in
partnershio with orcsnizetions oursise cf ine Fedaral
Covernment will <consider whecher these organiust_c¢nz rave
periodic audits. Tnic Is especidliv necsvsiry for  those
adencies thet adminlscezr - Federal.. cranv-in-aid pcograms
.subiect to OMB Circulars A-102 (Sctate and local aovernment
orgenizations) and  »-110 (nonprofit c:oanizations). These:
Circulars provide standards for financial! management. systems
ot arant-suvported activicties, and recuire that such systems
;s side, at a minimuw, for financial/compliance audits at
least once every two years. Federaz]l agencies will
ccordinate their audit reauirements witnh Scate and . local
7;»rrhn°nts and nonprofit orqanxzatlons te the maximum
extent possible. The scove of individusl Federal auvdits
viil aive full recognition to the non-Federal 2udit <ffort.
Reports vrepared by ncn-Federal zuditors will be used. ir
lie:r of _ Federal audizs, if <he rerorts and suwvporting
workpapers are available for review nvy ihe Federal agencies,
if testing by Federal aaencies indicates the audits are made
in accordance with aenerally acceoced auditing scandards
(including the audict scvandards issued by the Comprroller
General), and if the audits otherwise meet the recuirements

of the Federal agencies.

e. . Audit vlans. Pased on the considerations sc¢: fortn
in b, ¢, and &, above, cach ecency will orepare an a&audic
plan at leest annually. At = minimum, such plans will

reflect the:
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: (1) Audit universe (all orograms and operations
subject to audit);

(2) Programs and overations selected for audit,
with priorities and specific reasons for selection;

(3)'Agdit organization that will make the audit;

(4) Audit cycle or freguency, the locations to be
audited, and the reasons therefor; '

. (5) Scove of audit coverage to be provided and the
reasons therefor; and

(6) Anticipated benefits to be obtained from the
avdits.’ . : .

The plans should be adjusted as necessary to prrovide for
audit coverage.-of unforeseen pricrities.

£. Coordination of audit work.

(1) General. Federal agencies will coordinate and
cooperate with each other in develcoing ahd carrying out
heir individual audit volans. Suenh ‘actions will include
continuous liaison; the exchange of  audit technigues,
objectives, and oplans; and the development of audit
schedules to minimize the amount of audit effort reqguired.
Similar coordination and cooperation should take p;ace amonrg
Federal and non-Federal audit staffs where there is a common
interest in the progqrams subject to audit.

(2) Audit of State and local governments. In order
to facilitate ' coordinacion, Fedaeral agencles shall make
public the State and 1local portion ‘of . the audit plans
reauired¢ by paragravh 7.e., above. The plans will be
available to State and local governments, to the National
and Regional Intergovernmental Audit Forums, and to other
interested parties. The plans will be submitted to the
Office of Management and Budget prior to the fiscal year in
vhich they are imolemented.

a. Audit reports. Reporting standards are set forth
in the audit standards for the guidance of Federal agencies.
With respect to oublic release of audit reports, each agency
will establish policies in consonance with applicable laws
including the Freedom of Information Act. To the naxxmL~
extent possible, agencies wlll provide for the release of

{No. A-73)
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audit reports,; in whole or in part, to those frnterssted - in
them.

h, Followun. Fach agency will estsblish policies for
following up on audit recommendations. 7Zinely action en
recommendations bv responsible management 6fficials is m
integral wart of an agency's audit system, and ha$ a Sir=ct
bearino on its effectiveness. Policies will orovide for
desianatina officials resoonsible for followup, @aintaining
a record of the action taken on tecormendations,
establishina time schedules for resvonding to and actina on
recomnendations, and submitting veriodic revorts to asaencv
~anacement on actinn taken. when audit recommendations
reaulring corrective action involve more than .one proaram,
anencv, or level of government, the agency makina the audit
stould coordinate its corrective action with that of other
affected oraganizations.

S. PResconsibilities. Federal aqencies will review the
o6licles and nraccices currentlv follbwed in the audit of
their operations and vroqrams, and will initiate such action
as is necessary to complv with the vpolicies ~set forth in

t5is Circular. The head of each Federal agencv will
lezlionete 2n official to serve es the daency trteoresentative
; :1"*etter= relatinz to the imnlementation of this Tircular.

ﬁe name of the agcency represencatiye shouid be @ent to the
inancial Manasement Branch, Budaet Review Division, Bffice
o{‘ﬂanaqement and Budget, Washinqton, 2.C. 26503,

9. PRenorting recuiremenrs.

a. Tach Federal aaencv awardina grants ¢to State ané
local qovernments will submit the State and local vortion »f
*reir arnual auvdit plan to the Office of Managemer= ané
2udgetr prior to the fiscal year it 1is to be implemented.
The nlan will show the actions taken to imvwrove ¥nteracencv
cooneration on audits, to increase coordination with Stare
and local 2uditors, and to incr'ease reliance onh audits maéde
ov others. :
h Conies of agency issuances on the implementation of"

ARY

this Circular will be available to the oublic uodn reguvest.
~N

‘(No. A-73)



THE WHITE HOUSZ
WAS AINGTON

September 2, 1977

MEMORANDUM FOR THE HEADS OF EXECUTIVE

DEPARTMENTS AND AGENCIES

 SUBJECT: Sharing Federasl Audit

mhe Administraticn is committed to forgi vew ties of

coogeration among ail tevels of government, We want to
eliminate the duplication and waszeful e#ffort that too
often has accompanied the management of Feceral grants
to State ané local governments. - .

coordinat
b f.g
nave audit respons X2 Sense
for them ail : T <
in order to improve coordinatiorn, g
executive agencies to maxe public t} a o
of cthe annual auéit plans recuired by Federal Managemant Cu
cutlar 73-2. The plans will be available tc State and local
governments, to the National ané Regional Intergoverrnmentil
Audit Forwns, and to other interested parties. The plans

would alsc be aveilable to the general public, and would
pe submittedé to OMB prior to the beginning of the fiscal
year in which they are to be implemented. %hey should be
updated periodically throughout the yeaI &s significanz
changes are mace. .

I expect Federal agencies to use their auvdél¢ plans as a
basis for making greater efiorts to imdrove intera2sency
cooperation on audits, to increase Federal coordinatisn
with State and local auditors, aad tc increase reliance
on audits made by others.

- .

V//M/7 (= o
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

March 15, 1978 CIRCULAR NO. A-73
Revised

TO THE HEADS OF FXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Audit of Federal Operations and Programs

1. Purpose. This Circular sets forth bolicies to be
followed in the audit of Federal operations and programs.

2. Supersession. This Circular supersedes Federal
Management Circular 73-2, dated _Septemher 27, 1973. The
Circular is revised and reissued under its oriainal

designation of OMB Circular No. A-73.,

3.% Summary of significant chanqes. _The revised Circular
implements the President's memorandum of September 9, 1977,
(copy attached) to the heads of executive departments and
agencies on coordination of audits-of gqrants to State and
local governments. It also strengthens: the -provisions on
audit followup. ’

4. Background. The primary objectives of this Circular are
to npromote -improved audit opractices, to achieve more
efficient use of audit staff, to improve coordination of
audits, and to emphasize the need for early audits of new or
substantially changeé programs. .

5. Applicability and scope. The wprovisions of this
Circvlar are applicable to all agencies of the executive
branch of the Federal Government and include all internal
and external audit functions of such agencies. -

6. Definitions, .

a. The term "audit" as used in this Circular means a
systematic review or oappraisal to determine and report on
whether: . :

(1) Financial operations are proverly conducted;

(No. a2-73)
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(2) Financial reports are presented fairly;

(3) applicable laws and requlatidns have been’
complied with;

(4) Resources are managed and used in an economical
and efficient manner; and

. (5) Desired results and objectives are being
achieved in an effective manner.

The above elements of an audit are most commonly referred to
as financial/compliance, items (1), (2), and (3);
economy/efficiency, item (4); and program results, item (5).
Collectively, thev revresent the full scope of an audit and
provide the greatest benefit to all ovotential users of
Government audits. In developing audit plans, however, the
sudit scope should be tailored to each specific program
according to the circumstances relating to the program, the
management needs to be met, and the capacity of the audit
facilities. - - '

} b. The . term "audit standards” refers to those
standards set forth in Standards for Audit of Governmental

Organizations, Programs, Activities & FPEunctions issued by
the Comotrolier General of the United States. '

7. Policies and procedures. Agencies are responsible for
providing adequate audlt coverage of their programs as an
aid in determining whether funds have beéen applied
efficiently, economically, effectively, and in a manner that
is consistent with related laws, rrogram objectives, and
-underlying agreements. The audit standards will be the
basic criteria on which audit coverage and operations are
based. Agencies administering Federal grant, contract, and
.loan oprograms will encourage the aporopriate application of
these standards by non-Federal audit staffs involved in the’
audit of organizations administering Federal orograms. Each
agency will implement the policies set forth in this
Circular by issuing policies, plans, and procedures for the
guidance of its auditors. -

-a. Organization and staffing. Audit services in
Government are an integral vart of the management process.
Audit services and reports must be resconsive to mahaqement
needs. However, it 1is important in order to obhtain the
maximum benefit from this function that agency audit
orqanizations have a sufficient degree of independence in
carrving out their responsibhilities. To provide an

(No. a-73) : y
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aopropriate deqree of indenendence, the audit orqanization
should be located outside the program management structure,
report . o  an aygency management level sufficiently high to
ensure proner consideration of and action on audit results,
and be given reasonable latitude in selecting and carrying
out assignments. Adeguate and aualified staff should be
assigned this important function. The audit of all programs
under a single Federal department or agency must be
coordinated, and where economies and a more effective audit
service will ¢esult, eswecially in large and geographically
dispersed oroqrams, the audit operations within a devartment
sitjould be consolidated. It is also jmportant to establish
close <c¢oordination  between audit and such other management
review activities as may exist in an agency.

h. Netermination of audit ovriorities. Fach agency
will establlisn procedures requiring periodic review of its
individual wprograms and overations to determine the
coverage, frecaguency, and vriority of audit reauired for
each. The review will include ccnsideration of the
following factors:

(1) MNewness, changed conditions, or senzitivity of
hhe orqanlvatlon, nrogram, activity, or function;
I -

(Z2) Its dollar magnitude and duration;

{3) Extent of Federsl oart1c1patlon elther in terwis
of resources or regulatory autho»ltv,

(4) Management needs to be met, as developed in
consultation with the responsible oroqgram officials;

. -(5) Prior audit experience, includina the adeauacy
c¢f the financial management system and controls;

(6) Timeliness, reliability, and coverage of audit
reports prepared by others, such as State and local
governments and independent public accountants;

(7) PResults of other - evaluations; e.g.,
inspections, »roqram reviews, etc.;

(8) Mandatorv reauirements of legisletion or other
congressional recommendations; and

(9) Availability of audit resources.

(No. A-73)
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c. Cross-servicina arranaements, To conserve staff
resources, wnromote efficlency, and minimize the impact of
audits on the overations of - the organizations subject to
audit, each Federal agency will aive full consideration to
establishing cross-servicing arrangements under which one
Federal adgency will make audits for another--whenever such
arrangements 2re in the best interest of the Federal
Covernment and the organization being audited. This is
particularly applicable in the Federal arent-in-aid and
contract vprograms where two or more Federal agqgencies are
freouently responsible for nrograms in the same organization
or in offices located within the same geographical area.
Under such circumstances, it will be the primary
responsibility of the Federal 2gency with the predominant
financial interest to.take the initiative in collaborating
with the other appropriate Federal aaencies to determine the
feasibility of one agency making audits for the others, and
to work out mutually agreeable arrangements for ‘carrying out
the recuired audits on the most efficient basis. )

d. Reliance on non-Federal audits. In  developing

. e a—— - T e T ST . s
audit plans, Federal agencies administering oprograms in
partnershio with organizations outside of the Federal

Covernment will consider whether these organizations have
periodic audits. This is especially necessary for . those
agencies thet administer Federal qgrant-in-aid programs
subject to OMB Circulars A-102 (State and 1local qovernment
organizations) and 3-110 (nonprofit oraanizations). These
Cicculars provide stondards for financial management systems
of arant-supported activities, and reocuire that such systems
goovide, at a minimum, for financial/compliance audits at
least once - every two years. /Federal agencies will
coordinate their audit reguirements with State and local
7: vernments - and nonprofit organizations to the ‘maximum
extent possible.: The scope of individual Federal audits
wiil qive full recognition to the non-Federal audit effort. .
Revorts prepared by non-Federal auditors will be used in
lie: of Federal audits, 1if the reports and supporting
workpapers are available for review by the Federal agencies,
if testing by Federal adgencies indicates the audits are made
in accordance with agenerally accepted auditing standards
(including the audit stendards issued by the Comptroller
General), and if the audits otherwise meet the recuirements
of the Federal agencies. '

e. Audit plans. Pased on the considerations set forth
in b, ¢, and d, above, each agency will prepare an audit
plan at least annually. At 2 minimum, such plans will
reflect the:

(No. n-73)
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(1) Audit universe (all vprograms and operations
subject to audit);

(2) Programs and overations selected for audit,
with priorities and specific reasons for selection;

(3) Audit organization that will make the audit;

(4) Audit cycle or frequency, the locatjions to be
audited, and the reasons therefor;

(5) Scone of audit coverage to be provided and the
reasons therefor; and

(6) Anticipated benefits to be obtained from the
audits.

The plans should be adjusted as necessary to provide for
2udit coverage of unfores:en priorities.

<. Coordination of audit work.

: (1) General. Federal agencies will coordinate and
coorerate with each other ~in develoring and carrying out
their insividual audit plans. Such actions will include
continucus liaison; .the exchange of audit technioues,
objectives, and oplans; and the develcpment of audit
echedules to minimize the amount of audit effort required.
Similar cooir-ilination and cooperation should take place among
Feleral and non-Federal audit staffs where there is a common

interest in.the programs subject to audit.

(2) Audit of State’'and local governments. 1In order
“o facilitate coordination, Federa. agencies shall make
‘public the State and 1local . portion of the audit plans
reguired by paeragraph 7.e., above. The plans will be
available to State and local governments, to the National
and Regiocnal Intergovernmental Audit Forums, and to other
interested parties. The plans will be submitted to the
Office of Management and Budget prior to the fiscal year in
vhich they are implemented.

qg. Audit reporis. Reporting standards are set forth
in the audit standords for the guidence of Federal agencies.
With respect to public release of audit reports, each agency
will establish policies in consonance with applicable laws,
including the Freedom of Information Act. To the maximum
axtent possible, agencies will vrovide for the release of

{No. A-73)
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audit reports, in whole or in part, to those interested in
them.

h. Followup. FRach agency will establish policies for
following up on audit recommendations. Timely action on
recommendations by responsible management officidls is an
integral mnart of an agency's audit system, and has a direct
bearing on its effectiveness. Policies will provide for
desianating officials resnonsible for followup, maintaining
a record of the action taken on reconmendations;,
establishing time schedules for resoonding to and acting on
recommendations, and submitting veriodic reports to adgencv
nanagement on action taken. Wnen audit recommendations
requiring corrective action involve more than one procaram,
anency, or level of government, the agency making the audit
should coocrdinate its corrective action with that of other
affected organizations.

8. Responsibilities. Federal agencies will review the
volicies and nrectices currentlv followed in the audit of
‘their operations and voroarams, and will initiate such action
as is necesszary to comply with the vpolicies set forth in
this Circular. The  head of each Federal agency will
designete an official to serve as the agency renresentative
on mattersz relating to the imnlementation of this Circular.
The nome of the aaency revresentative should be sent to the
Financial Management Branch, Rudaet Review Division, Office
~f ™Management and Budget, Washington, ND.C. 20503.

9, Renorting reauircwments.

a. Fach Federal aaencv awardina grants to State and
local govarnaents will submit the State and local portion of
their arnual avdit plan to the Office of Maragement and
Budget prior to the fiscal year it is to be implemented.
“ne plan will show the actions taken to imnrove interagency
cooperation on audits, to increase coordination with State
and local auditors, and to increzse reliance on audits made
by others. :

h, Conies of agency issunances on the imolementation of
this Circular will be available to the nublic upon recuesk.
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10. Inquiric Further information concerning this Circular
mav b2 obtal by contacting the Financial Management
Branch, Budget Review Division, Office of Manaaement and
RBudget, Washingtoa, n.C. 20503, televhone 395-3993.

C:;zﬁ»Am’ ;7 AE%Q?Jngiﬂt&L.

/2
égmes T. McIntyre, Jr.
Acting Director

Attachment

(No. A-73)



264

Congressional Research Service
The Library of Congress

Washington, D.C. 20540

December 3, 1981

TO : Senate Special Committee on Aging
Attention: Hon. John Heinz, Chairman

FROM ¢ American Law Division
SUBJECT : Legal Questions Relating To Office of Inmspector General,
Department of Health and Human Services

This responds to the issues raised in your November 19, 1981, letter
to Joseph E. Ross, chief of this division. We will attempt to respond to
the nine specific questions you raised in the order presented in your letter.
Insofar as possible our answers will be based upon the legislative history of
the statutes creating the office in question, the Office of Inspector General
(IG), Department of Health and Human Services (HHS). For each issue we will,
where possible: (1) state your question, (2) summarize our conclusion, and (3)
analyze the statutes and legislative history that led us to draw the conclusion.
Question 1: 1In terms of the Imspector éeneral's operation within the

Department of Health and Human Services, how much autonomy

was intended with regard to budgeting, reporting, hiring,
and firing?
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- 1/ 2/
Conclusion: Neither the statutes nor the committee reports and
3
hearings unambiguously delineate the degree of autonomy Congress intended

for the IG at HHS. The legislation contains provisions that provide something

of an independent base for the IG, particularly those permitting direct reporting
to Congress. It also clearly subordinates the IG to the supervision of the agency
head, who, in turn must respond to the President. The act also does not disturdb
the broad powers of the agency head with regard to directing resources and work-
forces assigned to the agency to meet the responsibilities conferred on the agency
by law. 4

Discussion: The legislation contains provisions designed to promote autonomy

and others that clearly subordinate the IG to the authority of the Secretary.
Among the former are: (1) the statement of purpose calling for an "independent

and objective unit,” 42 U.S.C. § 3521; (2) the requirement of presidential
appointment and Senate confirmation, 42 U.S.C. § 3522; (3) the prohibition

against removal except by the President and then only upon notification to

both Houses of Congress as to reasons, 42 U.S.C. § 3522; (4) the organizational

1/ Pub. L. 94-504, titl 2, § 201, 90 Stat. 2429, 42 U.s.C. §§ 3521-3527,
94th Cong., 2d Sess. (1976); as amended by Pub. L. 96-226, title 11, § 201, 94
Stat. 315, 96th Cong., 2d Sess. (1980), Pub. L. 95-142, § 4 (c), 91 Stat. 1183,
94th Cong. 1st Sess. (1977).

2/ H-.R. Rep. No. 786, 94th Cong., 2d Sess. (1976); H.R. Rep. No. 1593,
94th Cong., 2d Sess. (1976); S. Rep. No. 1324, 94th Cong., 2d Sess. (1976);
H.R. Rep. 96-425, 96th Cong., lst Sess. (1979); S. Rep. 96-570, 96th Cong.,
2d Sess. (1980); H.R. Rep. 95-393, Part II, 95th Cong., lst Sess. (1977).

3/ HEW Procedures and Resources for Prevention and Detection of Fraud
and Program Abuses, Hearings before a Subcomm. of the Comm. on Government
Operations, House of Representatives, 94th Cong., 2d Sess. (1975).

4/ 5 U.s.C. § 301, for instance, authorizes "[t]he head of an Executive
department... [to] prescribe regulations for the government of his department,
the conduct of its employees, the distribution and performance of its business. .
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alignment of the IG, reporting directly to the Secretary or Undersecretary,
42 U.S.C. § 3522(a)(1) and (5S) the broad administrative powers conferred upon
the IG, including access to agency materials and to the Secretary, subpoena
authority, authority to notify Congress of budget alterations, authority to
seek assistance outside the agency, to appoint subordinates and consultants
and to enter into contracts, 42 U.S.C. § 3525 (a).

The basic delegation of authority from the Congress to the 1G, 42
U.S.C. § 3523 (a), seems to point out the ambiguity of the IG's position.
It lists the duties and responsibilities of the IG, according to him only one
duty that seems to be unambiguously independent: “to supervise, coordinate, and
provide policy direction for auditing and investigative activities relating to
programs and operations of the Department.” 42 U.S.C. § 3523(a) (1). That
authority or responsibility is rather limited if well defined. It is also
subject to the control and supervision of the Secretary. The other duties in-
cluded in subsection (a) of section 3523 are broader in scope but much less
clearly defined and, it would seem, because they are advisory, more dependent
upon how much managerial authority the Secretary is willing to delegate to the
IG. These duties seem to be very close to the heart of management review and

program analysis, and ultimate agency policy direction. They are:

(2) to recommend policies for, and to conduct, aupervise, or co-
ordinate other activities carried out or financed by the Depart-
ment for the purpose of promoting economy and efficiency in the

ini ion of, or ing and ing fraud and abuse
in, its programs and operationa;

(3) to recommend policiea for, and to conduct, supervise, or co-
ordinate relationships between the Dep: and other Federal
agencies, State and local governmental agencies, and nongovern-
mental entities with respect to (A) all matters relating to the
promotion of economy and efficiency in the adminiatration of, or
the prevention and detection of fraud and abuse in, programs and
operations administered or financed by the Department, or (B)
the i i and of pa in such fraud or
abuse; and 4

{4) fo keep the Secretary and the Congress fully and currently
informed, by means of the reports required by section 3524 of
this title and otherwise, concerning fraud and other serious prob-
lems, abuses, and deficiencies relating to the administration of

and or financed by the Depart-
ment, to ive action such probl
abuses, and deficiencies, and to report on the progress made in
implementing such corrective action.
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One other provision of the legislation needs mention: the dual reporting
requirements-> According to 42 U.S.C. § 3524, the IG is to present an annual
report to the Secretary and to appropriate Congressional committees on significaﬁc
abuses about which the IG has reported but which in the judgment of the IG have
not experienced sufficient progress, and an immediate report to the Secretary
and to Congress seven days later on flagrant deficiencies in program adminis-
tration. In addition, under 42 U.S.C. § 3524(d), the IG is authorized to make
other reports and investigations and to provide information directly to Congress
or its committees. All of these reports are to be transmitted "to the Secretary
and Congress without further clearance or approval,” the annual and quarterly
reports to be presented to the Secretary “sufficiently in advance of the due
date for their submission to Congress to provide a reasonable opportunity for
comments of the Secretary to be appended to the reports when submitted to
Congress.” 42 U.S.C. § 3524(e). The legislative history indicates th;t the
purpose of this reporting requirement 1s “to prevent lengthy delays from . . .
[HHS] 'clearance' procedures.” H.R. Rep. 94-1573, at 2.

This statutory scheme seems to indicate the intention of Congress that,
with regard to its investigation of fraud and abuse and in its auditing functions,
the Office of the IG was to be insqlated from pressures from the Secretary or
elsewhere within the agency to revise IG studies or investigations in light of
policy objectives of agency officlals with program responsibilities.

.The specific areas of budgeting, reporting, hiring, and firing which your

inquiry .addressed are each treated slightly differently in the legislation:

(1) Budgeting. The only reference to budgeting contained in the Act is

found in 42 U.S.C. 3525 (a) (5):

87-144 0 - 81 - 18
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[I]n the event that a budget request for the Office

of Inspector General is reduced, before submission to

Congress, to an extent which the Inspector General deems

seriously detrimental to the adequate performance of the

functions mandated by this subchapter, the Inspector General

shall so inform the Congress without delay.
This provision of law clearly contemplates HHS review of IG budgetary requests
and modification of them but places a check upon agency action to the extent
that the IG may directly petition Congress on the basis of a determination that
the agency modification of the budget request is "seriously detrimental to the
adequate performance” of IG functions.

2. Reporting. As mentioned earlier, the legislation seems to contemplate
independent reporting with secretarial action limited to commentary, rather than
alteration of the final report. This provision applies to the quarterly and an-
nual reports specifically, and seems to cover them explicitly when they are in
final form. It is quite possible that informal review of draft reports by the
Secretary or agents of the Secretary would be consistent with Act.

3. Hiring and Fiting.' The only provisions of the legislation sﬁecifically
mentioning these functions refer to the IG's authority to appoint two assistant
inspectors general "in accordance with applicable laws and regulations governing
the civil service,” 42 U.S.C. § 3522(e); "to select, appoint, and employ such
officers and émployees as may bé necessary for carrying out the functions, powers,
and duties of the Office subject to the provisions of Title 5, governing appoint-
ments in the competitive service. . .," 42 U.S.C. § 3525(a)(6); and to obtain
consultants, 42 U.S.C. §§ 3525(a)(7), to contract for services, 42 U.S.C. § 3525
(a)(8), and to approve or disapprove the use of outside auditors. 42 U.S.C. §
3523(b). These seem to give relative autonomy to the IG, but since hiring and
firing of employees, employing consultants or contracting for services'fall
within HHS agency matters, for which the Secretary has ultimate responsibility,
it. would seem likely that the IG, being subject to the authority of the Secretary,

would be required to follow HHS agency guidelines on these matters.
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Question 2: Was it intended that all existent resources dedicated

to the control of the fraud, abuse and program mis-

management at the time the office was created be con-

solidated under the IG? If not, what guldance if any

was provided by Congress?
Answer: No. The Act clearly requires only the transfer of functions, powers,
and duties of the HHS (then HEW) Audit Agency and the Office of Investigations.
42 U.S.C. § 3526(a)(l) and (2), along with their "personnel, assets, liabilities,
contracts, properties, records and other unexpended balances of appropriations,
authorizations, allocations and other funds employed, held, used, arising from,

available or to be made available,” to them. 42 U.S.C. § 3526(b).
DISCUSSION: The hearings and the Report, adopted by the House Committee on
Government Operations, "Department of Health, Education, and Welfare (Prevention

and Detention of Fraud and Program Abuse),” H.R. Rep. 94-786, at 18-19, identified,
on the basis of department level replies to a Committee questionnaire, five offices
as "having significant responsibilities for prevention, detection, and investiga-
tion of fraud in HEW programs: the Office of Investigations and Security, the
Audit Agency, the Office of Guaranteed Student Loans in the Office of Education,
the Fraud and Abuse Surveillance Branch of the Medical Services Administration in
the Social and Rehabilitation Services Administration, and the Investigations .
Branch of the Office of Administration in the Social Security Administration; two
outside units were also identified as having significant responsibilities: the

FBI and the Program Fraud Unit of the Criminal Division at the Department of
Justice: Id. 1Identified as "contributing to the anti-fraud effort" were: the
Division of Management Survey and Review of the National Institutes of Health,

the Policy Management Staff of the Food and Drug Administration and the Progranm

Integrity staffs of the various Bureaus of the Social Security Administration

along with the United States Postal Service, the Internal Revenue Service, the
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General Accounting Office, and the States' Attorneys General. Id. The report,
1d., at 19, quite correctly pointed out inconsistencies in the response to

its questionnaire from the various components of HHS agencies, including the
fact that four program bureaus of the Soclal Security Administration with a
combined staff of thousands were identified as having anti-fraud responsibilities.
The Committee report examined the data submitted to it and identified the fol-
lowing offices as "major fraud and abuse units”: Office of Investigations and
Security, Audit Agency, Office of Guaranteed Student Loans, MSA Fraud and Abuse
Surveillance Branch, ‘SSA Investigations Branch, and SSA Bureaus of Retirement
and Survivors Insurance, Disability Insurance, Health Insurance and Supplemen;
Income. Id. 21-26. The report concluded, Id., 27, that the organizational
structure was "fragmented and confused, that only two units, the Office of
Investigations and the Audit Agency, had department wide responsibility, and
that "the primary role of the Audit Agency 1s in the fileld of economy and
efficiency, and its fraud and abuse activities are only a by-product of its

basic mission,” that it did not have trained investigators and its audit work-
load exceeded its available resources. With regard to the Office of Investiga-
tions and Security, the report fgund that its department wide authority was
nuilified by a reportedly unwritten agreement excluding from its purview the
department's major programs, and that even with this limited mandate, its re-
sources were inadequate. Id.

With these findings, the two officers with department wide responsibility,
nelither of which was adequately staffed for its severly restricted responsibili-

ties, were the only ones designated by the Act for transfer to the Inspector

General, and no new budget authority was extended with the Act.
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With regard to the other fraud fighting offices, the Act subjects their

transfer to the discretion of the Secretary. Subsection (a)(3) of 42 U.S.C.
§ 3526 effects the transfer of:

such other offices or agencies or functions, powers,

or duties thereof, as the Secretary may, with the

consent of the Inspector General, determine are

properly related to the functions of the Office and

would, if so transferred, further the purposes of

this subchapter.
The one guideline given is that "program operating responsibilities” may not
be transferred under that clause. 42 U.S.C. § 3526(a). H.R. Rep. 94-1573,
at 10, makes the following comment on this provision:

Section 6{a) transfers the functions, powers and duties

of the present Audit Agency and Office of Investigation

to the Office of Inspector General. It also provides

that the Secretary may transfer additional offices or

agencies, or functions, powers or duties thereof, where

appropriate and with consent of the Inspector General.

In order to assure that the independence and objectivity

of the Office is not compromised, transfer of program

operating responsibilities to the Office would be pro-

hibited.
Question 3. What documentation must HHS have developed to effect the transfer?
Answer: Not having access to HHS policy and procedural manuals and HHS
personnel administration operating directives, we are unable to state with
any degree of specificity what documentation would be required.
DISCUSSION: Theoretically new organizational charts, new entries for telephone
directories, new budget and payroll designations, notices to affected employee
official personnel folders, organization and function statements for the newly
created offices, and changes in affected regulations and directives would be
included in such a planned reorganization. If there were an applicable col-
lective bargaining agreement, the organization certified to represent the af-

fected employees might have to be presented with a detailed plan. HHS should

be in a position to respond more fully to this question.
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Question 4: How broadly was the role of the HHS IG conceived?

Answer: The responsibilities delegated by the legislation to the IG seem

to presume broad authority for the IG to monitor both auditing and investiga-
tive activities of the agency. At least one commentary characterizes the
legislative history as evidencing a presidential and congressional intent

the Inspector Generals created under the 1978 Act have broad powers.
Muellenberg, K. -and Volzer, H., "The Inspeétor General Act of 1978," 53

Temple Law Quarterly 1049, 1054 (1978). The HHS legislation, itself, however,

contains inherent .obstacles to the‘exetcise of such broad authority. The trans-
fer of only two offices, both of which were known to be not well staffed for the
limited duties assigned to them before the Act was to conferAadditional duties,
and neither of which had developed investigative staff expertise, was the ma jor

practical obstacle to the IG's exercising broad responsibility at least immediately.

DISCUSSION: The authority delegated to the IG by the Act clearly contemplates
both investigative and auditing responsibilities. The primary duty assigned to
the IG under 42 U.S.C. § 3523 (a)(1l) is "to supervise, coordinate, and provide
policy direction for auditing and investigative activities relating to programs
and operations of the Department."” The General Accounting Office Act of 1980,
amended the HHS IG act to require conformity with GAO auditing standards and to
clarify the relationship of the IG's investigative efforts with the prosecutor-
ial and investigative responsibilities of the Department of Justice. Henceforth
the IG is under an obligation to “report expeditiously to the Attorney General
whenever the Inspector General has reasonable grounds to believe there has been

a violation of federal criminal law." 42 U.S.C. § 3523(b)(4).
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The kinds of reports the IG is required to make to Congress under 42 U.S.C.
§ 3524 include reports on thé progress of investigative activities. The Senate
Report accompanying the legislation establishing the HHS IG contains language
illustrating the intent of Congress that the IG be given broad investigative
authority. 1In commenting on what was to become 42 U.5.C. § 3524, (d), for
instance, the Report, S. Rep. No. 1324, 94th Cong., 2d Sess. (1976), at 7-8,
stated that the subsection would provide “"that the Inspector General may make
such additional investigations and reports relating to the programs and oper-
ations of the Department as are, in the judgment of the Inspector'General,
necessary or desirable. The purpose of this langauge is to insure that no
restrictions are placed upon the Inspector General's freedom to investigate !
fraud, program abuse and other problems relating to. . . [HHS] activities.”

It must be noted that the legislative history seems to accord the IG
something of a subordinate role to the Department of Justice in criminal
investigations. H.R. Rep. 94-1573; at 7-8, in commenting on what was to be 42
U.S.C. § 3523(a), says, "[t]lhe Inspector General would not conduct prosecu-~
tions, decide whether prosecution should or should not be conducted, but
would undoubtedly provide assistance to officers charged with prosecuting such
cases.”

Another provision of law clearly pointing to a role in ctiminal.investiga-
tions for the IG is 42 U.S.C. § 3524(a), as amended by Pub. L. 95-142, §4(c),

91 Stat. 1183 (1977), requiring the IG's annual report to include "a detailed
description of the cases referred by the Department of Health and Human Services
to the Department of Justice during the period covered by the report, an
evaluation of the performance of the Department of Justice in the investigation

and prosecution of criminal violations relating to fraud in the programs of
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health insurance and medical assistance,. . . and any recommendation with
respect to improving the performance of such activities by the Department of
Justice” and a requirement that the Attorney General make a report to Congress
on HHS IG criminal referrals. The House Report accompanying the bill that was
to become Pub. L. 95-142, H.R. Rep. 95-393, Part II, 95th Cong., lst Sess., at
54-55 (1977), indicates that the provision was added because the House Committee
on Ways and Means believed that the Department of Justice should develop adequate
resources to investigate and combat medicaid and medicare fraud and because the
Attorney General had agreed to take steps toward that end rather than have
Congress “"dictate in law a particular subordinate organization within the
Criminal Division" of the Department of Justice.
Question 5: What was the Congressional intent with respect to law

enforcement powers for the IG? Is there a discrepancy

in the treatment of the HHS IG and other statutory IGs

in this regard?
Answer: Neither the HHS IG legislation nor any other legislation confers upon
the IG or his staff the following powers generally thought to be law enforce-
ment authority: to carry firearms, to execute and serve warrants, arrest
warrants, administrative inspection warrants, subpoenas and summonses issued
under the authority of the United States, to make arrests without warrant for
offenses against the United States committed within their presence or for
felonies cognizable under the laws of the United States upon probable cause.
DISCUSSION Such powers are given to Drug Enforcement Administration personnel,
21 U.S.C. § 878-880, Federal Bureau of Investigation inspectors and agents, 18
U.S.C. § 3052, United States marshalls, 18 U.S.C. § 3053, Secret Service per-
sonnel, 18 U.S.C. § 3056, and other law enforcement agents by specific statutes.
Currently there is an amendment to H.R. 3603 pending which would give certain

of these powers to Department of Agriculture agents under the supervision of
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the Inspector General of that agency for their performance with regard to
the Food Stamp Program. It also might be noted that under 18 U.S.C. § 3105
only an officer authorized by law may serve a search warrant.
Question 6: What remedies are available under existing statutes to
deal with problems identified by the IG in the perfor-
mance of his duties?

Answer: The range of authority in the IG act includes making recommendations
to the Secretary for corrective action, 42 U.S.C. § 3524, and making reports
to Congress. Included among the recommendations could be recommended program
changes and revised auditing controls as well as disciplinary actions against
federal employees or administrative sanctions against private sector suppliers,
health care deliverers, or contractors. Administrative actions against federal
employees would be governed by title 5 of the United States Code and agency
regulations. Section 7513 of title 5, for instance, permits removal for cause
of people in the competitive service. Administrative sanctions against others
would be governed by the applicable legislation. Any administrative sanction
would require procedures guaranteeing due process rights and would probably
be monitored by other offices in HHS.

The HHS 1G legislation also includes the remedy of reporting upon rea-
sonable cause suspected violation of federal criminal law to the Attorney

General, 42 U.S.C. § 3523(b)(4). Possible crimes include:

18 U.S.C. § 371, conspiracy to defraud the United States

18 U.S.C. § 1001, making false statement in a matter before an
agency of the United States

18 U.S.C. § 641 stealing a thing a value of the United States
18 U.S.C. § 1702, 1704, 1706-1710, 1721, mail theft

18 U.S.C. §§ 286-288 making false claims against United States
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18 U.S.C. §-1002 posséssingiwith intent to defraud the United
States a false document to enable another to
obtain money from the United States.
42 U.S.C. 2703 embezzling of EEOC grants
42 U.S.C. § 1395, 1396 embezzling from certain SSA health
ingsurance and medical assistance programs
This is merely a sampling of the statutes under which, with proper factual
circumstances, fraud in matters under the jurisdiction of the HHS IG could be
prosecuted by the United States Attorneys.

Before the current Coﬁgress are three bills that would amend the federal
criminal code, H.R. 1647, H.R. 4711, and S. 1630. Senator Thurmond introduced
S. 1630 for himself and for several members of the Judiciary Committee inclu-
ding Senator Kennedy who sponsored similar omnibus legislation in earlier
Congressés. It would consolidate some of the federal larceny statutes and create
a new offense, obstruction of a government process by fraud,.a proposal to res-
pond to criticism of current law that it includes conspiracy to defraud as a
crime but has no offense covering the actual obstruction of the government
function. §S. 1630 also includes what would be a new offense that would permit
federal prosecution of certain thefts from federally funded programs: failure
to keep a government record. There would also be a lesser included misdemeanor
offense: failure to keep a government record reéuired as a condition of federal
funding with Intent to defraud. The federal bribery statutes would also be
extended, under S. 1630, if enacted, to include bribery of an agent of a
state or local government who is charged with the adminfstration of money or
property derived from a federal program where the official duty or action

sought to be influenced involves the administration of the program.
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The reach of the theft provisien of S. 1630 would extend current law
to include theft from federally funded programs, a provision designed as a
remedy for the perceived g;p in the requirement of 18 U.S.C. § 641 that
money alleged to be stolen by proved to be the property of the United States
government. The S. 1630 provision reflects the Sena:e Judiciary Committee
finding that while payment of federal funds to a state or local program usually
results in the passage of title, "the Federal government clearly retains a
strong interest in assuring the integrity of such program moneys.” S. Rep.
96-533, 96th Cong., lst Sess., at 694-695 (1979).

Question 7: What 1z the legal relationship of the IG, the FBI, and the
Attorney General?

Answer: The IG reports to and answers administratively to the Secretary,
except that only the President may remove the IG from office. The Director

of the FBI reports to the Attorney General. Like any other government official
the IG of any agency is required to give the Attorney General, the éhief federal
criminal prosecutor, nq:ice of suspected violations of federal criminal laws.
The role of the IG seems to fuse internal audit with investigation of fraud

in federal programs. It is, thus, a hybrid, which includes criminal investiga-
tion and detection. Its main focus, like that of the IRS Criminal Division,

is detection of fraud and other economic or white collar crimes. Its Juris-
diction with respect to crimes against the person or the more violent forms

of crimes against property would seem to be much more limited that the FBI.
DISCUSSION The basi; of the requirement in the IG legislation that suspected
criminal violations be reported to the Attorney General is the role assigned

to the Attorney General by the Congress in conducting the litigation of the
United States. That role is crucial to understanding the authority that the

Attorney General has over the investigative functions of other federal agencies.
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It is from his authority to advise the President and the executive
agencies and from his authority to pursue litigation in the federal courts
that the Attorney General has the greatest impact upon law enforcement. This

has been described as follows:

By far the greatest contribution of the Attorney General has
been the aid rendered to the President and the heads of
executive departments in the execution of the laws. Although:
all officers, agents, and employees of the United States

are concerned in some way with the execution of the laws,

no one approaches the Attorney General in importance. The
first interpretation of a statute after its enactment, its
defense in the courts, prosecution of violators, and ultimate
supervision of the marshal who enforces a judicial decree or
order, all come within the range of the Attorney General's
law enforcement powers.

Law enforcement begins in the offices to which has been
committed the authority to enforce the statues. Frequently
anterior to enforcement is a determination of the meaning and
scope of the law. Under the statutes, it is the Attorney
General's duty to give such advice to the President and the
heads of executive departments. This 1s a most critical
state of administration, for not only are citizens' rights
involved, but also basic considerations of public policy.

Nealon, R.W., The Opinion Function of the Federal Attorney
Attorney General, 25 N.Y.U.L. Rev. 825, 835-836 (1950).

The basic legal authority for the office of Attorney General derives from
statutes, not from the Constitution directly. Under the Constitution, the
role of enforcing the laws of the United States is assigned to the President:
"he shall take care that the Laws be faithfully executed. . ."” U.S. Const. art.
II, § 3. The Constitution assumes the existence of executive departments and
envisions their chief officers as presidential advisors: "The President. . .
may require the Opinion in writing, of the principal Officer in each of the

executive Departments, upon any subject relating to the Duties of their respective

Officers. . ." U.S. Const. art. II, § 2.
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Today, the Department of Justice has broad authority to conduct the
5/
litigative business of the United States. Sections 515-519 of title 28 of

the United States Code detail the statutory function of’che Attorney General for
representation of the interests of the United States before the federal courts.
The Attorney General, or any attorney retained for that purpose, is authorized
to proceed generally, and is given the authority to conduct civil or criminal
proceedings in any court of the United States. By section 515(a):

The Attorney General or any other officer of the Department
of Justice, or any attorney specially appointed by the At-
torney General under law, may, when specifically directed by
the Attorney General, conduct any kind of legal proceeding,
civil or criminal including grand jury proceedings and pro-
ceedings before committing magistrates, which United States
attorneys are authorized by law to conduct, whether or not
he is a resident of the district in which the proceeding is
brought.

It is not, however, the only agency with that authority. That fact is recog-
nized by the provision in 28 U.S.C. § 516 reading:

Except as otherwise authorized by law, the conduct of
litigation in which the United States, an agency or
officer thereof, is a party, or is interested, and
securing evidence therefor, is reserved to officers
of the Department of Justice, under the direction of
Attorney General.

If another agency has authority to litigate in behalf of the United States,
the Department of Justice seems to have the authority to coordinate such liti-

gation. Section 519 of title 28 provides:

5/ The general litigation authority of the Department and the arrangements
made with the other departments and agencies having litigation responsibility
are discussed in J. David, Department of Justice Control of Agency Litigation,
Administrative Conference of the United States 17, (1975).



280

CRS-17

Except as otherwise provided by law, the Attorney General
shall supervise all litigation to which the United States,
an agency, or offficer thereof is a party, and shall direct
all United States attorneys, and special attorneys appointed
under section 543 of this title in the discharge of their
respective duties.

A final plece of authority of the Department of Justice over litigation is
found in 5 U.S.C. § 3106:

Except as otherwise provided by law, the head of an
Executive Department or military department may not
employ an attorney or counsel for the conduct of liti-
gation in which the United States, an agency, or an
employee thereof is a party, or is interested, or
for ‘the securing of evidence therefore, but shall refer
the matter to the Department of Justice. This section
does mot apply to the employment and payment of counsel
under section 1037 of title 10. 6/

6/ Section 1037 of title 10, U.S.C. refers to the employment of counsel
for the defense of courts martial before the military departments.
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The phrase “"except as otherwise provided by law," appearing in each of these
statutes Is the reviser's recognition of the activity of Congress in legisla-
tively authorizing individual independent agencies, and in the enforcement of
particular statutes, executive branch departments, to appear and represent
themselves before the inferior courts of the United States. From this has
developed interagency agreements between the Department of Justice and other
agencies that attempt to resolve disputes and disagreements about the proper
scope and authority of agency attornmeys to go into court.

Whatever the situation is with regard to civil litigation, the Depart-
ment of Justice's Criminal Division has closely guarded criminal prosecution
jurisdiction as its exclusively.zj Rule 54(c) of the Federal Rules of Criminal
Procedure defines "attorney-for the government,” as "an authorized assistant
of the Attorney General, a United States Attorney, or an authorized assistant
of a United States Attorney."

Buttressing this broad prosecutorial power is broad investigative autho-
rity. Not only is the Federal Bureau of Investigation assigned to the Depart-
ment of Justice, 28 U.S.C. § 531, but the Attorney General has wide authority
to investigate: Section 533 of fitle 28 provides:

The Attorney General may appoint officials—
(1) to detect and prosecute crimes against the
United States;

(2) to assist in the protection of the person
of the President; and

7/ See United States Attorneys Manual § 5-1.513 (January 11, 1977), cau-
tioning United States Attorneys against delegating prosecutorial authority in
criminal cases by making special appointments of attorneys from other agencies.
To make such appointments approval must be secured from one of the top three
officials in the Department. .
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(3) to conduct such other investigations regard-
ing official matters under the control of the Depart-
ment of Justice and the Department of State as may be
directed by the Attorney General.
Another provision of section 533 indicates that this investigative authority is
to be exercised concurrently with other.agencies. It 1is susceptible to the in-
terpretation that grants of investigative authority to other agencies do not
preempt or limit the investigative authority of the Attorney General: "This
section does not limit the authority of departments and agencies to investigate
crimes against the United States when investigative jurisdiction has been as-—
signed by law to such departments and agencies.” 28 U.S.C. §533.
This authority together with the prosecutorial authority operates as a
de facto power to supervise the investigative functions of the other agencies
when those ageﬁcies refer cases to the Department of Justice for prosecution.
The referral of cases to the Department of Justice for prosecution involves
first a decision on the part of the referring agency that possible criminal ac~
tivities are involved and, secondly, a decision within the Department of Jus-—
tice, either at the headquaters level or in one of the United States Attorneys'
offices, as to whether to proceed with a criminal prosecution, whether another
type of legal action is demanded, or whether the case should be turned down.
Factors considered in deciding how or if to proceed with a particular referral
include: the quality of the investigation, the strength of the evidence, the
availability of necessary expert witnesses, the extent of harm caused, the
severity of possible sentencing, the likelihood of future deterrence, and
the available resources. The variation in the success rate of agencies in

securing prosecution for their referrals is marked. Some agencies receive
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8/
constant litigation support, while others receive little or none. Policieg
of United States Attorneys in determining which cases to pursue vary amoung the
districts, for the most part determined on the basis of local priorities and
considerations. 2/

In deciding which cases or types of cases to prosecute the Attorney
General through the Criminal Division and the various United States Attorneys
can have a profound influence on investigative techniques and policies of other
agencles. The decision to enforce selectively is often a cooperative decision

10/
between the Department of Justice and other agencles.

'
In addition to the general authority that prosecutorial discretion confers
on the Attorney General there are other statutory authorities specifically au-
thorizing supervisory responsibility with regard to certain government wide in-
vestigative functions. Title III of the Organized Crime Control and Safe
Streets Act of 1968, 82 Stat. 216, 18 U.S.C. §2516, for example, requires that
the Attorney General, or any Assistant Attorney General specially designated
by the Attorney General “"authorize an application to a Federal judge of com-
petent jurisdiction . . . . an order authorizing or approving the interception
of wire or oral communications by the Federal Bureau of Investigation, or any

Federal agency having responsibility for the investigation of the offenses as

to which the application is made.” 1In particularly exigent situations, the

8/ See, Rabin, Agency Criminal Referrals in the Federal System: An Em~
pirical Study of Prosecutorial Discretion, 24 Stan. L. Rev. 1036 (1972).

9/ See, United States Attorneys Manual (1977, looseleaf) discussed in
Beck, L., The Administrative Law of Criminal Prosecution: The Development of
Prosecutorial Policy, 27 Am. U.L. Rev. 310, 313-321, 337-374 (1978). Herein-
after referred to as The Administrative Law of Criminal Prosecution.

10/ The Administrative Law of Criminal Prosecutiomn, 317, n. 24 and ac~
companying text.

87-144 0 - 81 - 19
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Attorney General will move to exert an influence over an agency having investi-
gative authorities. In 1968, for instance, responding to the Supreme Court de-

cision in United States v. United States District Court, 407 U.S. 297 (1972),

holding that the federal government could not conduct electronic surveillance

on citizens without judicial authorization in certain circumstances, the Attorney
General requested that the National Security Agency "{immediately curtail the fur-
ther dissemination of such information ... acquired by you through the use of
electronic devices pursuant to requests from the FBI and Secret Service.”

Letter, dated October 1, 1968, from Elliot Richardson, Attorney General, to

Lt. General Lew Allen, Jr., National Security Agency- "The National Security

Agency and Fourth Amendment Rights,” 5 Intelligence Activities, Senate Resolu-

tion 21, Hearings before the Sen. Select Comm. to Study Governmental Operations

with Respect to Intelligence Activities 160-161, 94th Cong., lst Sess. (1975).

Question 8: Whether the following are consistent with the intent of Congress
in creating HHS, IG.

A. OMB Circular A-19, Legislative Coordination and Clearance

OMB Circular A-73, Audit of Federal Opeations and Programs
DISCUSSION We have not yet examined OMB Circular A-19. It apparently was not
published in the Federal Register. We did, however, find OMB Circular A-73, 44
Fed. Reg. 69590 (Dec. 3, 1979). It prescribes some policies and teport;ng re-
quirements for agency auditing. 1It, thus, may be read as adding other criteria
to HHS IC auditing systems. The Act creating the HHS IG does not make reference
to OMB. There are other statutes, however, that recognize implicitly OMB au-
thority to provide guidance to agency personnel monitoring fiscal programs.
Section 15 of title 31 of the United States Code, for instance, sets up the

OMB in the Executive Office of the President and authorizes it to "under such
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rules and regulations as the President may prescribe ... prepare the Budget,
and any proposed supplemental or deficiency appropriations, and to this end
shall have authority to assemble, correlate, revise, reduce, or increase re-
quests for appropriations of the several departments or establishments.” This
broad grant seems to imply sufficient authority to monitor the auditing of
agency fiscal controls to insure a degree of uniformity and accuracy in re-
porting among the departments.
B. U.S. Attorney Manual, §9-42.501, Relationship and Coordination with the
Statutory Inspector Generals.
DISCUSSION
This is an internal operating directive within the Department of Justice,
over which the Attorney General has administrative responsibility. As discussed
in conjunction with question 7, the authority of the Attorney General and the
United States Attorneys to bring federal criminal prosecutions implicitly gives
the Attorney General the authority to provide federal investigative agents, such
as the IG, guidance in reporting suspected criminal activities. The 1979 amend-
ment to the HHS IG legislation, moreover, emphasizes congressional recognition

of the need for Department of Justice guidance in this area.

D. FBI Transmittal to All SAC's

DISCUSSION A
This document seems to represent FBI internal policy directives. There

appears to be no clear cut legislative directive as to whether the FBI or the

IG's have primary jurisdiction over various title 18 offenses. Some of the

ramifications of the broad statutory grant of investigative authority to the
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Attorney General, under wﬂom the FBI serves, are discussed in conjunction with
Question 7. The broad grant to the FBI of the kinds of law enforcement powers
considered in question 5 might also be pointed out as reinforcement for an argu-
ment as to the central role of that agency in enforcing the criminal laws over
which the IG has jurisdiction.

D. Office of Program Validation/HCFA Memorandum dated September 10, 1981 from

Don Nicholson to David Snipe
September 16, 1981 memorandum to Don Nicholson

DISCUSSION . .

These documents seem to indicate decisions by one of the HHS program agen-
cies that affect operations of ghe office of Investigations, presumably within
the 1G's office. The materials submitted do not fully explicate what is in-
volved. Whether this action constitutes subordination of the IG to an officer
of HHS other than the Secretary of Undersecretary is not clear from the facts
presented. One question arises concerning the ability'of a program agency to

"let a form that the IG depeﬁd; upon to lapse. It would beiintetesting to know
whether IG has made recommendations on the forms control program of the depart-
ment.

Question 9: Is there any substantive discrepancy in the authority or independ-
ence of operation of the HHS IG as compared with other statutory
1G's?

DISCUSSION

There appears to be no basic legal difference in the HHS IG authority.
There are, however, differing reporting requirements which are detailed in the
attached copy of a CRS report by Frederick M. Kaiser of the Government Division;

"Inspector General Reporting Requirements,” issved in July 1980. In terms of
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the actual operation of any IG office, we are not in position to evaluate the
day to day relationships in any agency. One journalist, J. Nocera, has
attempted to do so. We attach a copy of his work, " Inspector General: The
Fraud in Fighting Fraud,” 10 Washington Monthly 31 (1979).

We hope this information is helpful to you. If you have any further

questions please do not hesitate to call upon our office.

/0 /}’wawij 7 )mv‘f‘Z

M. Maureen Murphy
Legislative Attorney
American Law Division
December 3, 1981



Inspectors General:

The Fraud
in Fighting Fraud

by Joseph Nocera

Fraud in government is a hot topic
these days, thanks in large measure to
CETA, Medicaid, student loans,
defense contracts, GSA, and Joseph
Califano, the inimitable Secretary of
Health, Education and Welfare. The
first five make the newspapers with
some degree of regularity because of
the fraud they have engendered;
Califano, meanwhile, is in the news
almost as much because of his much-
ballyhooed effort to stamp out fraud in
his gargantuan ($136 billion in fiscal

.. 1977) department.

The Secretary’s latest coup was his
sponsorship, a few months ago, of a
national conference on waste, fraud,
and abuse that attracted hundreds of
government gumshoes from all over

Jimmy Carter, who himself has not
been shy about deploring waste and
fraud in government, was a featured
speaker at the conference, as was
Francis M. Mullen, Jr., a heavyweight
at the FBI, who assured the assembled
multitudes that they need not fear for
job security. “There’s plenty of fraud
out there for everyone,” he said.

In the crowd, mingling with the state
and local investigators, the FBI agents
and the postal inspectors, was the
newest breed of government sleuth: the
people who work in the various federal
agencies under the aegis of the
inspector general’s offices. It was only
last October that Carter signed into
law a bill establishing an Office of
Inspector General in each of 12 federal

.the- country-(as-well-as::whatzhas - zagencies;and:it is a lawthe Presidentis--

become, for Califano, the requisite
dose of favorable publicity). As he has
in the past, Califano used the occasion
to expound at some length on the basic
theme of his anti-fraud pitch. It inight
be entitled, “The Liberal Case Against
Fraud and Abuse.”

The nation, he has said, has been
hurt “by the false claim that many large
federal programs, despite substantial
expenditures, do not work. ... It was
the challenge of liberalism in the 1960s
to enact long-delayed and much-
needed social programs. It is the
challenge for liberatism in the 1970s to
manage those programs well.”

Joseph Nocera is an editor of The Washington
Monthly.

The Washington Monlhl_v;‘Fcb(uary 1979

taking very seriously indeed. Despite
his well-documented distaste for
personnel matters, Carter has asked
each agency for the names of the three
finalists for the position of inspector
general, and he is personally
interviewing the candidates.

~The Office of Inspector General is
supposed to house an elite corps of
internal investigators for each agency
who will serve as the advance troops in
the war against fraud, abuse,
mismanagemehnt, error, theft, and all
the ‘other ways the government wastes
money. They are supposed to have a
free hand to investigate anything that
strikes their fancy, and enough
independence and autonomy from
their department heads to insure that
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they can do that.”In addition to their
crime-busting function, inspectors
general are supposed to figure out how
to prevent crimes from happening in
the first place.

To keep a department secretary’s
potentially meddlesome hands off his
inspector general, the law strips the
secretary of the power to fire him (only
the president can do that, with due
cause, and GAO must then investigate
the reasons), and it instructs the
inspector general to file reports
periodically to appropriate congres-
sional subcommittees, compiling a list
of what he’s looked into and what he's
found. It allows the secretary to
comment upon—but not to edit—the
reports. (Typically, the Justice
Department opposed these features of
the bill when it was first being
discussed, citing the “separation of
powers™ doctrine of the Constitution.
An inspector general, Justice said,
couldn’t serve both Congress and a
department head at the same time. This
was roundly scoffed at on Capitol Hill,
and after Carter made it known he
liked the bill just fine the way it was,
Justice decided that maybe the idea
wasn’t so unconstitutional after all.)

As a companion to the cops-and-
robbers responsibilities, the inspector
general, in theory at least, has a third
job. As the article by Amy Merrill in

- .:this- issue, makes:painfully. clear,  the

higher up one s in the bureaucracy, the
less one sees of the life below. Days
become a mind-numbing mish-mash of
programs and projects, of projections
and processes, of inputs and outputs,
of neat little hierarchical boxes on a
blackboard. It is one of the most
natural, if most unfortunate, tenden-
cies of bureaucracy that the more
powerful your position, the more time
you'll spend on any given day listening
to baloney.

The inspector general is supposed to
be the one who can cut through the
layers of baloney and tell the secretary
(and the Congress, which wants in on
all this potentially juicy information)
the truth, the whole truth, and nothing
but the truth.

32

Inspectors general are supposed to
be looking at programs with the
jaundiced eye of an outsider; “asking
all the stupid and obvious questions no
one connected with the program has
asked for ten years,” in the words of
one administration official; getting out
of their offices and into the field where
the caseworkers and the recipients
reside and where the frustrations are
too immediate to be glossed over; and
in general, finding out the answer to
that eternal if seldom-asked question
of the bureaucracy: “What the hell is
going on out there?”

In theory, at least. ...

Early on in the administration—
indeed, well before Carter signed the
bill-two agencies set up Offices of
Inspector General. One of these, of
course, was Califano’s HEW, where
the Secretary eagerly embraced the
idea, decrying the excessive waste
allowed by the Republicans that had
given HEW a bad name and launching
his “new-liberalism-is-sound-manage-
ment” campalgn. In March, 1977, the
HEW inspector general began
operation,

The other agency was the newly
created Depattment of Energy, where
an Office of Inspector General was
written into the statute that brought
DOE to life. Here the reaction of the

. Secretary was quite a bit different from.

‘Califanio’s: Although he did not protest
too loudly in public (how would it
look, after all, to say you were against
an office dedicated to wiping out
fraud?), James Schlesinger was not at
all keen about having people around
who would be looking over his
sHoulder and questioning his pro-
grams. After a good deal of behind-
the-scenes kicking and screaming,
Schlesinger accepted his inspector
general’s office with all the grace of a
kid who's just been ordered to his
room. He promptly exiled the
inspector general to ‘a condemned
building far away from the main
Department of Energy headquarters.

Because both HEW and DOE have
had a head start on the other agencies
in establishing offices of inspector
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general, they have track records on
which their performance may be
judged. Indeed, at HEW, the inspector
general was put in place early for
precisely that reason: both Congress
and the administration were curious to
find out how the office worked and
whether it should be copied govern-
ment-wide. Subsequent actions—the
bill having passed Congress in a

landslide, and Carter having signed it

with considerable fanfare—make it
clear that both thought the answer was
a resounding “yes.” But a closer look
reveals that the results in this
experiment in good government have
been a lot more mixed than anyone
connected with it has been willing to
admit thus far. At the Department of
Energy, because of Schlesinger’s
unwillingness to take them seriously,
his in-house investigators have been
neither aggressive nor effective. At
HEW, the record is nowhere near that
dismal; because of Califano’s
boosterism, staff morale is high,
attitudes are reasonably aggressive,
and the investigators have scored a
number of victories against fraud. But
the office has not been the stirring,
smashing success the secretary likes to
make it out to be.

First, though, some history. Neither
the idea nor the title, the actual words
“inspector general,’ are new to
bureaucracy. Agencies have always
had their share of people who were
supposed to be internal investigators—
and more than a few of them were
called “inspector general”—and they
generally have a sordid past. “Bah,”
said A. Ernest Fitzgerald, the king of
whistle-blowers, when asked about the
new push for inspectors general in
government, “they won't do any good.
They're on the other side.”

The military has had inspectors
general since 1813, officers charged
with looking into military abuses,
people formally independent of other
channels of command, but to people

4
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like Fitzgerald, they have always been
on “the other side.” And for good
reason. [he combination of bureau-
cratic pressures within the military has
thoroughly overwhelmed any desire by
an inspector general to do the kind of
job the military needs. That can ruina
promising career—it makes superiors
mad, superiors who might sit on a
promotion board, say. The same
forces have made military inspectors
general more than willing to go after
whistle-blowers instead of those they
accuse.

Deena Weinstein, an assoclate
professor at DePaul University who
has spent some time studying the
Army’s inspectors general, finds them
generally ineffective even in investiga-
ting something as basic as soldier’s
complaints. The problem, she writes, is
that “the 1.G. personnel are recruited
from the line officers who, after a brief
stint, return to the line.” Thus, “the
officer serving in the 1.G. has been
socialized to see the value of the chain
of command,” and doesn’t take kindly
to soldiers who complain to him. She
cites one rather chilling anecdote:

“Sergeant Hayden filed a complaint
against a superior officer charging him
with conduct unbecoming an officer.
An officer of the Inspector General
conducted a two-week inquiry and not

- -only:confirmed: the:charges-but found

further detrimental information
against the accused major: *... petty
theft, drinking on duty, and calling the
Air Force Secretary a meddling fool
and an idiot." The Inspector General
asked Hayden to drop the charges and
when Hayden refused he was ordered
to the mental health clinic for
evaluation. There, too, he was asked to
drop the charges. His refusal led to his
transfer into the psychiatric facility at
another base, Lackland. Fortunately
for Hayden, the doctors at Lackland
discharged him with ‘a clean bill of
health® after two weeks of examina-
tion."*

*The Weinstein material is from her book,
Bureaucratic Opposition: Challenging
Abuses at the Workplace, to be published
next month by Pergamon Press.
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.

Of course, that sort of thing doesn't
£o on only in the military. In the State
Department, top-level foreign service
officers are required to put in a two-or-
three-year stint inspecting the work of
our embassies overseas and other State
Department offices. This hardly
encourages stinging critiques. Here’s
how the GAO put it recently: “On the
one hand, the Foreign Service Officer
has extensive experience in the foreign
* affairs area, but on the other hand, this
same experience could lead the officer
to accept present operating methods
without raising questions that might
occur to an independent observer.”

Not only “could™ but does—all the
time. According to one person who has
seen the process in action, most of the
evaluationis done over a long, leisurely
lunch where, for example, the London
embassy people complain bitterly
about the lack of support they get from
the State Department, while the
evaluator sits there nodding sympa-
thetically. Then he writes a report
about what a great job they are doing
in London under the most trying of
circumstances. With luck, this might
get him a transfer to London when his
tour of duty as an investigator is up.

In his forthcoming book, The
Search for the Manchurian Candi-
date. John Marks notes another
common phenomenon of being an
--inspector-general-_thé fear thati
do too good a job, you won't have one.
Lyman Kirkpatrick, the longtime CIA
Inspector General had known about
unwitting LSD tests performed by the
CIA. Marks writes. but “had never
raised any noticeable objection. He
now states he was ‘shocked’ by the
unwitting testing, but that he ‘didn't
have the authority to follow up. .. .1
was trying to determine what the
tolerable limits were of what [ could do
and still keep my job."™

And then there is the matter of
loyalty, the misplaced loyalty that puts
the agency and personal friendships
over any sense of commitment to the
government as a whole and, to be
blunt, to the truth as well. Of all the
thousands of reports issued by

The Washington Monthly: February 1979

government investigators in recent
years, perhaps the most telling in this
regard was one put out by the Nuclear
Regulatory Commission called the
McTiernan Report. Thomas McTier-
nan was the head of the internal
investigations unit at the NRC, a man
who had held a number of jobs in the
government’s nuclear establishment
and was only a few years from
retirement. A year ago last summer,
another high-ranking NRC official,
one Lee Gossick, was caught fudging
on the truth before two congressional
committees. Naturally, the committees
demanded a full investigation, and
McTiernan was given the task of
finding out whether or not Gossick had
lied. It was not a coveted assignment,
inasmuch as McTiernan had been
around a long time, and Gossick had
been around just as long, and if they
werent bosom buddies, they felt a
certain kinship as veterans of the
nuclear bureaucracy. McTiernan
produced a long and windy report that
went on for hundreds of pages, but he
could not bring himself to face up to
the fact that Gossick probably had lied:
in the summary, he said that Gossick
might have made a misleading
statement or two, but they certainly
weren't intentional and were made at a
time when Gossick was under
tremendous strain.

Four FEThere-was a-striking it inderstands

able, empathy for Gossick in this
report. However at the same time
McTiernan went after the person who
had blown the whistle on Gossick with
the bureaucratic equivalent of sharp
knives. Thar person, McTiernan
implied in another report, ought to be
drummed out of the NRC. One of his
superiors, quoted anonymously,
suggested he might be a security risk;
another thought he might do well to see
a psychiatrist.

Can’t Get The Money Back

Most of the new inspectors general
have sent around department-wide
memos encouraging whistle-blowers to
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come forward, and for the most part
they have been resolutely ignored.
Given the history of internal
investigations, thatis hardly a surprise.
“You're a fool to be a whistle-blower,
but you're a real fool if you blow the
whistle to him (the inspector general),”
said a veteran HEW dissident. Whistle-
blowers have a hard time secing much
difference between these inspectors
general and the offices they replaced.
Most departments already had in place
an office of audit and an office of
investigations, and the people who
worked in these sections were never
known for their aggressiveness in
finding and pursuing internal
wrongdoing. Which brings us to one of
the biggest hitches with the new
inspectors general: where they come
from.

When the office was set up in each
department, the inspector general had
to take the people who were already
there, those who worked in the old
office of audit or investigations. The
civil service wouldn't have it any other
way—which meant that the auditor
who had been looking at department
books for the last 20 years under the
office of audit would continue to do
that, except that now he would be
doing it for the inspector general.

As a result, long-standing practices

“have continued "of :their.own :inertia..
For example, at the Department of
Energy, the audit staff and the
investigations staff (both of which had
existed at ERDA and FEA, the two
chief agencies that combined to form
DOE) had a history of not communi-
cating with each other. That hasn’t
changed, even though they now both
work for the inspector general. At
HEW, although they have over 1,000
auditors who regularly find money
misspent or contracts misused, the
department has never been very good
at getting any of the money back. That,
for the most part, is still the case.

“The types of people you're going to
inherit,” says one government
investigator, “are so narrow in focus
they will miss the forest for the trees
every time. The investigations work is
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incredibly parochial—never lcoks at a
big picture, never focuses past one
person or one crime. The audit staffs
are still full of green eyeshade types,
people who check the figures all day
and if they add up, give the program a
clean bill of health.”

Even the new people hired haven't
improved matters all that much. Most
of the new investigators at DOE, for
example, are former FBI agents (there
is an incredible network of former FBI
agents all working vigorously to hire
each other), who have been well-
schooled in how to catch bank-
robbers, but not in figuring out why a
crime took place and how to prevent it,
or in chasing down more complicated
kinds of computer crime. The one
improvement that has been made at
most agencies is ending the practice of
having bureaucrats serve for a few
years as investigators before moving
elsewhere in the bureaucracy.

Carter is said to be looking for
young, sharp lawyers to head the office
of inspector general, people who have
the smoothness to handle the press and
no desire to become career bureau-
crats. But neither Ken Mansfield, the
Inspector General at DOE, nor
Thomas Morris at HEW fits that bill.
Both are career government investiga-
tors known primarily for their ability

.10: survive,:to compromise and .who
have learned, in Lyman Kirpatricks™

phrase, the tolerable limits of what
they can do and still keep their jobs.

See No Eﬁl. .

Mansfield, it is said, got his job
because he is a long-time crony of
Senator Henry Jackson, chairman of
the Senate Energy Committee, and he
has continued to be a survivor. For all
the talk of the independence of the
inspector general, Schlesinger knows
he has someone at DOE who will never
cause him any scrious problem or
embarrassment; Mansf{ield will always
stay under control. As a result"’
at DOE the inspector general’s
office has fallen into the sadly
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typi'cal role of secing, speaking, and
hearing as litlle evil as possible. They
are undoubtedly, as Fitzgerald would
put it. on Schlesinger's side, and have
no morc inclination to uncover
problems in the department than
Schlesinger has. Schlesinger and
Mansfield are casebook studies in how
easy it is to render impotent the vision
of an independent inspector general.

That is not to say that DOE does not
have its own internal critics; the place is
crawling with whistle-blowers. They
give Schiesinger the headaches the
inspector general’s office won’t—by
leaking to the staff of the House
subcommittee on energy and power
chaired by Rep. John Dingell. (One of
the little truisms about bureaucracy is
that whistle-blowers much prefer to
leak to Congress and then let the
congressional staffs leak to the press.
That way, they are insulated from
reporters by an extra layer of leakage.)
Dingell's staff is full of good,
aggressive people who like nothing
better than to call some high official at
DOE on the carpet or to slip a little
nugget to Jack Anderson, who
regularly excoriates the department
courtesy of the subcommittee staff.

As a result, the DOE inspector
general has spent very little time
finding fraud or waste on his own, and
a good deal of time reacting to_the.

fitness for office of a high-ranking
DOE official, claiming that he had,
among other things, falsified his
educational background, claimed two
Jobs he never held, claimed an award
he never won, threatened potential
DOT contractors while working for
that agency, ordered the shredding of
government documents to thwart
public access, and committed a host of
other sins.

Here the inspector general (and
remember, this is a man with statutory
independence—he can't be fired by the
secretary) showed his mettle. First his
investigators intimidated the witnesses
by acting so obviously hostile they felt
they were being threatened. Then the
investigators made each witness sign a
single form. This showed witnesses
who else was talking and, more
importantly, showed them that there
wasn't going to be alot of confidential-
ity in the investigation. Then the
inspector general turned in his report:
hundreds of pages of notes, interviews,
and memoranda that failed to identify
possible violations of federal laws,
agency regulations, and standards of
conduct, and ignored the most serious
finding of impropriety. Finally, after
the report was issued, the inspector
general held off taking any action in
the hope that the official would retire
voluntarily, as it is rumored he might.

latest subcommittee charge;"Althb’ugh‘:::Thigiwonld keep the'itispector general

they should be working together, the
inspector general’s office and the
subcommittee staff are not on friendly
terms, and the inspector general has
reacted defensively (read: bureaucra-
tically) to any charge that’s made.

So when the subcommittee dis-
covered one DOE employee taking
worthless trips courtesy of the
government and turning in fraudulent
travel vouchers, the investigator from
the inspector general’s office went to
the employee's superiors, and asked
them if he was doing anything wrong.
When they replied no, the investigation
ended.

In a more serious case last summer,
the subcommittee questioned the

The Washington Monthly February 1979

from having to do anything unpleas-
ant.

The Numbers Game

At HEW, the situation is better.
Undoubtedly, much of this springs
from a genuine desire on Califano’s
part to root out fraud in his
department, but it also comes from the
realization that if he didn't do it,
someone else would. When Califano
came into office, the rise in the rate of
student loan defaults was on the front
pages, and Medicaid scandals were
breaking all around him. Califano had
reason to worry. If he didnt do

37



'~somethmg quickly, Congress could
take matters into its own hands-
budgets - could get cut, programs migh

_be ‘slashed, all the things that grve'

iCabmet secretaries nightmares.:’

.So Califano's . inspector general .

‘Thomas ‘Morris,

~welfare ‘payments (savings, according
to" HEW: $50 million), to identify
hysicians and pharmacists filing

.improper Medicaid bills (nine:

indictments, three convictions, and “354

otheér cases sent to prosecutors "), to

-reduce the error rate in social security
ayments (393 million saved), and to

. umprove student loan payback rates
. (350" million saved). The inspector
-general’s office has also been quick to
chase- down fraud exposed in_ the

. papers, and quick to insure that. they
receive, proper credit. When I was in

_the office of Bob Wilson, the inspector

general s p.r. man, [ saw a large stack

_results-and- large savings.

““has ‘saved* government moneyf«smee"—«

. coming into existence. ‘It adds up.to"

" hundreds of millions of dollars. ‘Morris’

" ‘explained in an interview, “We have to -
.depend on numbers’ because: that’s.

*zof Copies of a letter from Califano.to" .
"“Rep John Moss, promising to go after',;
two. contractors. This bit of private’ . -
“Corréspondence had_originally: been: "
;v“leaked" to The Washmgton Star_‘

‘fumbers game. To any reporter ‘who

asks, Wilson will gladly hand over a"

two-page list of all the ways the office

what the Congress and the press look
at to show results.” To keep Congress

- and the press happy, Morris has set
* quotas and target levels for reducing

waste up through 1981, It all seems
terribly efficient, except as one HEW
-investigator said, “I'd hate to be the

‘one to have to prove those numbers.”

l
1
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¥
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the office to run. Soon after the office
iwas established, Califano ‘exclaimed
grandly that the office’s computers had
#-estimated that between $5.5 and $6.5
~"brllron was wasted every year at HEW

- ¢ coincidentally)‘th
‘HEW

has been- busy,?;."-"' ]
-working up computer techmques that .
allow HEW to pinpoint duphcatrve .
" /reason the government wasted

'hospltal eost contamment bll wa
illio

‘care costs have gotten 'way's
and the govérnment ‘deserve
- helping of the blame. This is'pr.
failure- of the ﬁrst magmtude

criticism he’ leveled at Congress to’ be:
directed at“on-going HEW: programs"
by his inspéctor:; gener. Although
Califano -has:not- laid out’any ‘explicit’
drrecttves to thrs effect e'has not-had

meters. When [. asked . htm if 'he felt-
restrained"in’ how far he: could.go in’

VCongress a

s

€l rrﬁc

- important)_step. He ¢an.c
srstudentiloal defaulters

wrong, with ?
~and how it should be

R ‘PI g ha

the quality of educatron m mene In’
this, Califano’s ingpector generals
office comes: complete. with-ia:
convenient set of blmders, for the game:
they are playing is based ‘on the idea.
-that if you can keep commg up with a:

" From the beginning, Califano made : _steady stream of fraud, you don't:have’

‘it clear that this was the way he wanted'

.to worry- about "the bnlltons_wasted
‘every year on sheer’ (but oh—so-l
_nonsense




ofﬁce a department - with “well ;o
1,000 mvestlgators; nd:. audrtors
be

ureaucrats quakmg, partly beca
hey- are so terribly’ understaffed n
artly becausethey have t 3
roblem of. producing™ u;
eports, .written_in the tcchno;argo
<understandable  only to_ a. GS-14.: A
% long as, the bureaucrats are .th

hey- can- ‘also bhthely
ze! their.. impact,™ It-.is". the
mplicit’threat of exposure that makes- .
ny. evaluation effective, and that.can:
orkonly if the exposes are written'so
ha the congressman on the oversigh
mittee and the reporter onthe beat
nderstand them.: Systems U
' reviewese threatens no onge.

Uiidér»tSBROi;thel..énéréy' €partmei
‘@5 supposed t’o‘"buy and stéggéb‘if‘w
pEvarious’ilocations - i’ the ‘Sot thw t;
~fo the -past .three - -years:
stcnsnbly been’” domg that?¢
iably; " this _is “one+ of." th

.The DOE inspector gcnera gs
; enthere from time to’time to’mak

re everything was runnmg smoothl
- legally. According to -some
ved in those investi
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INSPECTOR GENERAL PERIODIC REPORTING REQUIREMENTS

As with a substantial and growing number of Federal agencies, offices, and
positions, 1/ statutorily established inspectors general (1G) have periodic
(ann;al or sem#iannual) reporting requirements to the Congress. However, tﬁe
requirements vary awmong the different offices of inspector general, since no

one statute applies to all such entities.

I. OVERVIEW

Of the elghteen IGs created by public law, only two-—those in the Army
and in the Navy 2/——lack express obligations to report to the Congress.
Interestingly& the Army IG, which vas initially established by the Continental
Congress in 1777 at the recommendation of General George Washington and other

general'officers{

3/:§hs:tﬁé'fi;;fliﬁéh:eﬁfiﬁlishnént,and’includggzgpgg}figw

reporting requirements. The resolution, approved Dec. 13, 1777, determined
that it is essential to the promotion of discipliné in the American army,

and to the reformation of the various abuses which prevail in the different

1/ 1In the 96th Congress, for instance, more than 2000 provisions in public
laws mandated reports from the President, Executive Departments and agencies,
independent commissions, and public, quasi-public, and private corporations
chartered by Congress. U.S. Congress. House. Coumittee on House Administration.
Reports to Be Made to Congress; Communication from the Clerk, U.S. House of
Representatives. " H. Doc. No. 96-14, 96th Cong., lst Sess. Washington, U.S. Govt.
Print. Off., 1979.

Y/ The present establishments and their authority and dutles are codified
at 10 U.S.C. 3039 for the Army and at 10 U.S.C. 5088 fo; the Navy.

3y U.S. Department of the Army. The Army Alzanac. U.S. Gove. Print.
Off., 1950. p. 747.
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departments, that ao appointment be made of inspectors-general . . . e _4_/

The Contipental Congress, which then exercised consolidated national authority,

specified three types of information and findings which the IG vas to report:

Resolved, That the inspectors-general, respectively,
shall make this review minutely, man by man, attending to
the complaints and representations of both soldier and
officer, and transmitting to Congress what petitions and
grievances he shall thiok vorthy of notice: that not solely
depending upon the accounts and characters of officers as
given him by the colonels of regiments, the inspectors—
general shall examine the said officers in person,
direct them to command different maneuvres, and take
such measures as shall enable him to give an exact
account to Congress.

Resolved, That these revievs, when closed, be
transmitted to Congress by the inspector-general making
the review, who'1s to furnish the major of the respective
regiments with a copy of the same, and to keep another
for his own government and assistance in proceeding to
the next review. ) .

Resolved, That the inspectors-general shall examine,
from time to time, the pay-books of the respective regiments,
which are to be kept i au uniform manner, agreeable to

S I ,-;spg_c_:_[::.gggulqgiggs;_u;_mz;bg;'es,:abnshed:for::thar.i purpose; ... -
. giving immediate notice to Congress of any malversation
or mismanagement which he may discover. 2/

In addition to the iaspectors general in the Army and Navy, sixteen other

statutory offices, created by five public lavs eince 1976, presently exist.

Among these there are three basic models that govern the periodic reports

from the IGs: (1) the Inspector Geperal Act of 1978 (P.L. 95-452), requiring

PR

4/ Journsls of Congress, V. 2, Dec. 3, 1777. p. 872.

5/ 1bid., p- 873. An Inspector General's Department was later created
by the Congress, under the Constitution, through the Act for the Better
Organization of the General Staff of the Army of the United States, approved
March 3, 1813 (12th Congress, Chapter 52; 2 Stat. 819-820). Howvever, that

enactment did not provide for IG reports to the Congress.
¢
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semiannual reports containing six specified types of information; (2) the

1976 enactment creating an IG for the Department of Health, Education and

Welfare [now Bealth and Human Services (P.L. 94-505)], including four types

of information; and (3) the Energy Security Act of 1980 (P.L. 96-294), calling

for an IG in the U.S. Synthetic Fuels Corporation, whose annual reports

will differ from its counterparts already established. There is also some

variation in language controlling the submission and transmittal of IG
reports——either directly to the Congress or via the agency head——and

affecting comments which the agency head might append to such reports.

I1. SPECIFIC STATUTORY REQUIREMENTS

This section examines the periodic reporting requirements of the 16

offices of 1nspect6: general established by statute with express mandates to

report annually or semiannually to the Congress. Each of the five public

ws creating tﬁéﬁé;enéik(éﬁ“ﬁf;’df*vHich’veré*fﬁEE?F ‘ated in the Inspector

jecrung

1a

General Act of 1976 and one in each of the remaining four enactments—will

be surveyed with respect to the following requirements: types of information;

direct submission or transmittal via agency head to the Congress; semiannual

or annual reports; and, where appropriate (1.e. annual reports), calendar or

fiscal year reporting periods.

87-144 0 - 81 - 20
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A. The Inspector General Act of 1978 (P.L. 95-452; 92 Stat. 1101)

This enactment created offices of inspector general in 12 Federal

departments and agencies:

Departments Agencies
Agriculture Community Services Administration
Commerce Eovironmental Protection Ageacy
Housing and Urban Development General Services Administration
Interior ' National Aeronautics and Space Adpinistration
Labor Small Business Administration
Transportation Veterans' Administration

In terms of IC reporting, the Inspector General Act presents the most
comprehensive requirexflents. Each IC must submit a semiannual report, by
April 30 and by October 31 of each year, "summarizing the activities of the
Offi.ce during the 4mmediately preceding six-month period.” Sec. 5(a) directs

that such reports' are to include, but need mot b: limited to, the following

six items: -

P

IERITISNGIN ) e desciipt fon of “éignificantiproblens, abuses;: and- .. .-
deficiencies relating to the adoministration of programs ’
and operations of such establishments disclosed by such’
activities ‘during the reporting period;

(2) a description of the recommendations for corrective
action made by the Office during the.reporting period
with respect to significant problems, abuses, or deficiencies
{dentified pursuant to paragraph 1);

(3) an identification of each significant recommendation
described in previous semiannual reports on which corrective
action has not been completed;

(4) a summary of matters referred to prosecutive
authorities and the prosecutions and convictions which have
resulted;

(5) a2 sumamry of each report made to the head of the
establishment uoder section (6)(b)(2) during the reporting
period [i.e., the circumstances under which information
or sssistance requested by the Inspector General was
“unreasonably refused” or not provided]; .

(6) a 1isting of each audit report completed by the

' ‘

Office during the reporting period. .
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The report is “furnished to the head of the establishment and shall be
transmitted by such head to the appropriate committees or subcoumittees of
the Congress within thirty days after receipt of the report, together with
a report by the head of the establishment containing any comzents such head
deems appropriate.” Within sixty days thereafter, the reports are to be made

available to the public by the agency head at a reasonable cost- 67

B. The Department of Education Organization Act (P.L. 96-88; 93 Stat. 668)

The 1979 creation of a Department of Education also included an office
of inspector general, established in accordance with the provisions in the
Inspector Genmeral Act of 1978 (P.L. 95-452). Even though :lf nev Department
was extracted primarily from the Department of -Health, Education and Welfare

(BEW) and its fnspector general functions were transferred to the new

1, Education is directed to conform to the reporting

- N el LS SR A

obligations of the Inspector General Act, rather than to those of its .

predecessor office in HEW, which had been created by Congress im 1976.

C. Act of Congress, Oct. 15, 1976 (P.L. 94-505; 90 Stat. 2429)

The first of the recent series of statutorily established offices of
inspector genergl, the IC for the Department of Health, Education and

Welfare, novw the Department of Healtk and Human Services (HHS), has different

6/ 1In 1979, via the Department of Justice Authorization Act for FY80
(P.L. 96-132; 93 Stat. 1051), a temporary Special Investigator was authorized
for the Immigration and Naturalization Service (INS). Although the office was
to be staffed by an appointee of the Attorney General, and not a Presidental
nominee confirmed by the Senate, as in the case of IGs established by the
Inspector General Act, the Special Investigator/INS vas directed to abide by
the reporting requirements of P.L. 95-452. ‘
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periodic reporting requirements than those operating under the Inspector
General Act of 1978. Under P.L. 94-505, the IG/HES is to report amnually,

not later than March 31, summarizing the activities of the Office during

the preceding calendar year.
The report, which is submitted to the Secretary of the Department and

to the Congress, is to include, but need not be limited to, the following

four categories of information:

(1) an identification and description of significant
problems, abuses, and deficiencies relating to the
administration of programs and operations of the

" Department disclosed by such activities;
(2) a description of recommendations for corrective
action made by the Office with respect to significant
problems, abuses, or deficiencies identified and described
under paragraph (1);
' (3) an evaluation of progress made in fmplementing
recommendations described in the report or, where
appropriate, in previous reports; and

(4) a summary of matters referred to prosecutive
authorites:and. thé extent-torwlilch-prosecut ions-and
o convictions have resulted.

Three of these four are identical to that required under the subsequently
enacted Inspector General Act of 1978. Item (3) under P.L. 94-505 differs,
culli.ng for “an evaluation of progress made in implementing recommendations . .
in comparison to the Inspector General Act inclusion of "an identification of
each signficant recommendation described in previous semiannual reports on
which corrective action has not been completed . . « ." Moreover, the
Inspector Cenen]: A;ct also required two types of information that are not
contained in P.L. 94-505: i.e., a summary of the reported circumstances
under which information or assistance was not provided or “unreasonably

refused” and a listing of each audit report completed by the Office.
I
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Section 204(e) of P.L. 94-§0$ also calls for a direct submission of
the IG annual reports to the Congress, “or committees or subcommittees
thereof - . . without further clearance or approval.” Nonetheless, advance
copies may be furnished to the Secretary, “insofar as feasible . . . sufficiently
{n advance of the due date for their submission to Congress to provide a
reasonable opportunity for comments of the Secretary to be appended to the

reports vhen submitted to Congress.”

D. The Department of Energy Organization Act (P.L. 95-91; 91 Stat. 565)

Within & year after enactment of l;.L. 94-505, Congress established a
second office of inspector general, in the newly created Department of Energy,
modeled after the IG in Health, Education and Welfare and following the same
reporting guidelines. The only difference r;garding the annual reports is

that:the IG/Energy, in addition to subnitting advance copies to the head of

the Department for couments, is to submit it, when feasible, to another

entity, i{f applicable: 1.e., the Federal Energy Regulatory Commission, which

might also append comments.

E. The Energy Security Act (P.L. 96-294) .

The most recent statutory establishment of an office of inspector general—
in the United States Synthetic Fuell‘Corporation (Sl-‘c)—-vn'.provided by the
Energy Security A;r. (P.L. 96-294), signed into law on June 30, 1980. The
periodic reporting provisions, contained in section 122, are an amalgam of
those in the Inspector General Act of 1978 and in the 1976 act creating an

IG/HEW (P.L. 94-505), plus separate unique requir ts. € quently,

¢

the reporting requirements for the IG/SFC represents a third basic model:
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{.e., an anpual report of the lmediu:ely preceding fiscal year's activities,
submitted to the Board of Directors of the Corporation, which, in tui’n,
transmits it to the President, the Speaker of the House, and the Senate
Committee on Energy and Natural Resources vithin thirty days after receipt.

The Board may append its ovn report "containing any comments it deems

appropriate.”

Moreover, the IG's annual report, due not later than Nov. 30 of each year,

ig to be made available to the public by the Board of Directors “upon request

and at 8 reasonable cost within sixty days after its transmittal to the

Congress.” - R

The legni strictures defining the contents of the 1G/SFC annual reports
are more abbreviated than the provisions affecting counterpart offices.

Section 122(c) requires only three basic elements:

(1) an identification and description of significant

. vz problems,-abuses, and deficiencies relating to_the . . ...
administration of programs and operations of thé " T 1T
Corporation disclosed by such activities;

(2) a description of recommendations for
corrective action with respect to significant
problems, abuses, or deficiencies ideatified and
described under paragraph (1); and

(3) a summary of matters referred to law
enforcement authorities and the extent to which
prosecutions and convictions have resulted.

All the IGs are required to identify and describe significant problems,

abuses, and deficiences as well as .describe the recommendations for

corrective action. The IG/SFC, hovever, is directed to include a summary

of matters referred to "lavw enforcement suthorities,” vis-a~vis “prosecutive

authorities,” the language adopted in the Imspector General Act and in the

. L4
Act of 1976 creating an IG/EEW. There is no explnnutlon'!br this language
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difference in the coanference committee report on the Energy Security Act, _7_/
although, potentislly, "lav enforceaent authorities™ encompasses a significantly
broader scope of officialu than does “prosecutive authorites.” The latter
refers primarily to Justice Department officials respon'slble for receiving

IG reports of probable violations of Federal crininal law, _§l vhereas the

former could extend to officials in numerous entities beyond the Attorney

Cenersl's office, including other inmspectors general, especially the 1G/Enexgy,

the Federal Bureau of lnvestigation, and other law enfor t units 8

the more than 100 of the Federal Government. 2/

1/ As initially passed in the House, H.R. 3930 did not include a Synthetic
Fuels Corporation, although the amended Senate version of S. 932 did, when .
approved om Nov.. 8, 1979. Rowever, the office of inspector general was not
a part of that.initial Senate version, added instead in confereace. U.Ss.
Congress. Conference Comittee, 1980. Energy Security Act. Confereace Report
to Accompany S. 932. Senate Report No. 96~824, 96th Cong., 2d Sess.

.Washington;:U.S.-Govt .. Print.. Off. O & ] 1 T — i
A - 2ot b i R A

8/ Sec. &4(c) of the Inspector General Act of 1978 (P.L. 95-452) and a
conforming amendment to th 1976 Act establishing the IG/HEW, in the General
Accounting Office Act of 1980 (P.L. 96-226; 94 Stat. 315), instruct the IGs to
report “expeditiously to the Attorney General whenever the Inspector General has
reasonable grounds to believe there has been a violation of Federal criminal law.”
Such reports to the Attorney General would presumably provide the basis for the
~suzpary of matteres referred to prosecutive authorites™ required of the relevant
IGs. With regard to the IG/SPC, P.L. 96-294 contains a eimilar directive—to
report to the Attorney Gemeral suspected violations of Federal criminal law.

But that would not, conceivably, comprise the bulk of "matters referred to
lav enforcement authorites.”

) 9/ 1In 1978, the President's Reorganization Project Task Force on Law
Enforcement identiffed 113 Federal lav enforcemeat .units, of which a majority engage
in sctivities closely related to or overlapping with inspectors general: e.g.,
criminal investigations and enforcement (57 unite) and internal employee
favestigations (58 units). Where subject matter jurisdiction is appropriate,

many of these entities might be eligible recipients of IG/SFC “matters

referred to lav enforcement authorites.” U.S. Office of Management and Budget. /
President's Reorganization Project. Federal Law Enforcement, Police and
Investigative Activities: A Descriptive Report. Washington, 1978.
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An even more important difference between the contents of IG/SFC reports
and those of other statutory inspectors general is that the former expressly
includes only three types of information, in contrast to the four types required
of the IG/HHS (by P.L. 94-505) and of the IB/Energy (P.L. 95-91), or the six
types required for the 12 IGs under the Inspector General Act (P.L. 95-452) and

the .IG/Education (P.L. 96-88). Absent from the IG/SFC annual reporting

reqirements are these items:

—(1) an identification or evaluation of previously recommended
but uncompleted corrective action; .

—(2) a listing of each audit report completed by the office
during the reporting period; and

—{(3) a summary of instances in which information or assistance
was not provided or “unreasonably refused” by other offices.

As noted above,- 1_0/ the Conference Committee on the Enmergy Security Act, which
erected an IG in the Synthetic Fuels Corporation, offered no explanation as

zo—to-why-particular matters vere. included . or:excluded:-inzthe IG reporting’ i .I7.ll. Ul

requirements.

1II. SUMMARY OF JG PERIODIC REPORTING REQUIREMENTS

The following table summarizes the significant differences among the
periodic reporting .requlrements associated with the sixteen offices of inmspector
general identified in the previous section. These are the statutorily created
offices with express annusl or len.iannunl reporting obligations to the Congress:

i.e., sixteen offices among the present eighteen statutory IGs, operating

10/ See footnote 6/ on p. 5.
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under five public laws of origination. The five statutes include three distinct

kinds of IG periodic reporting requirements, as shovn in the table below.

In each case, the chart 116ts whether the report is annual or gemiannual;

whether the reporting period is the calendar or fiscal year, if an annual report;

the final date of submission; whether it is sutomatically submitted to the

agency head (and another entity) for comments before being transmitted to

Congress or submitted only 1f feasible; and the number (3, 4, or 6) of

specifically required items in the contents.

Inspector General Periodic Reporting Requirements

Statute

e gt e e PN T

Annual(A)
or
Semiannual(S)

pias AR

ae oo
e e T T T T
bl iy s £

Automatic
‘If anaual, - advance . No. of
calendar(C) Date of submission specified
or fiscal submission to agency items
year(F) head or only

o eI EEA o féasible

Ingpector General
Act (P.L. 95-452;
92 Stat. 1101) &
Department of
Education Act
(P.L. 96-88; 93
Stat. 668)

IG/HEW Establishing
Act (P.L. 94-505;
90» Stat. 2429) &
Department of Energy
Act (P.L. 95-91;

91 Stat. 565)

Energy Security Act
(P.L. 96-294)

A

_ April 30 -
& Automatic 6
-— Oct. 31 .
c March 31 1f feasible 4
F Nov. 30 Automatic 3

!’Hi/rh



308

APPENDIX 0O ) il

s
A (

‘[‘4[“ I\’IOI(/\IQ DUh,I DEPARTM ENT OF HEALTH, [.()ULAIION AND \\!LFM(B

1Al ""l RITY ADMINISTRATION

10 © ALY Reglonnl YHedicore Pirectors, M3 DATE

ertey ve Niy-L4y

TROM  : Brecter, Burenu of Nezlth lnsurence

TVAECT: Ydentical Yemovendur 77- -~Respanedbilities for the loveztipating
fanction of Medicare Criminal Fraud Cases m¢moc U.\A.rs’con-l'ms

3

norandun « ¢ Understanding bas been apreed to by the

ritv Admiuistration and the Offfice of Savestipations, 1his *
delineates the recpective respensidbititles of both partiee fn
caten of criminal fraud egainst the Medcnre program. The Rureav of
Weadth Jnrurance will continue its present progran intearity sctivities
with respect to Hedicare, evwcept vhove there s evidence warronting
prestntation to s Unfted States Attorney or in cettaln other types of
roses discussed $n detail o the attaghinent, Yedlcarve heneficlary
fravd o , hovever, wilt be rcferyed, shen appropriate, to the

’ .5, Attorney by BHIL,

T transfer drom 550 1o 01 of mpnpower couive)ent te thai utitzcd

Th frecenting caces to the U6, Attormey snd in suhsequent support
PO 5«31l b dene vith the concurrence of the Assistant

tery, fumptreller,  ihis trensfor will dnvolve budget adinstments
{ wvernll postition cotlfnee o the tespective oppanizations ond will
jequire the actoal tiansier of people,

Yo oeeny

also Lic awvare of aeasvands birtween the Department of Justice,
the 1.6, Attorneys, and the Federpl Bureeu of davestigstion cencerning
frsud investigations In the progress aduinistered by the bepartment of
Health, Educatfon, end Wolfare,  The Department of Juatfce hua decided

o put preater oemphasis on the louvestigations of suepectcd fravd In the
hentth cars delivery arees.  The Tederal Fureau of Investigation has
fnstructed $ts ngents Lo make themsedves avellable to the G,S. Attorneys
for tmestlgative menpover in this area,  They have slee leen lnstructed
te coordinate thedr efforts with HER's Office ol Investigations,

yedrral Ruresy of luvestipation yesoutces may prove quite heipiul In
wome of the cate cemplex Yedleare cares,  Any contwets with the ¥BI
should he cocydinated with 01 and both ugenclct shiovld rectdve our
oo plnxp ceopergtion,

The=ss M, Tierney

Attechment
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i\,"EI\,IOl{ANDUM DEPARTMENT OF HEALTH, BDUCATION, AND WELYARE .
LLYA - N

. QFFICE OF INE SLURETARY . ‘K ’
\

o . Br. Frank D. peGeorge DPAYE: Janvary 12, 1977
Apsocinte Commisusioner for
Management & Administration, SSA

eom : Deputy Directer, 01

ngeet: SSA-0I Memo of Understanding
pef I4D-37

Encloaed is the S8h copy of the OI-S5SA Hemorandum of
Understanding siegned by you and by John Walsh, Director, -
0l. We share your confidence that this agrecment will
puppert effecrive working relationships between 01 and

580 for the future.

M atfean . Sead-

Nathan D, Dick

) FEnclogure
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MEMORANDUM OF UNDERSTAYDING

Pursuant to the Under Secrctary's memorandum of October 8, 1976, the

Social Sccurity Mdministration and the Office of Investigations, Office

of the Inspector General, Office of the Secrctary, have recached the following
understanding concerning the responsibilities of the parties in SSI\ cases
involving criminal fraud and other violations of law.

I. Bureau of Health Insurance-Medicare Program

1.

3.

b
01/0S will un'edlately assume investigative responsibility p°"\
for all cases in which there.is evidence warranting presentation r‘l
to a United States Attormey that a crime has been committed Reber

By a physician, provider, or other supplier of items or services
under the Medicare program.

BHI/LSA will continue to perform all other present program
integrity functions designed to identify physician or provider
practices possibly involving fraud or other forms of abuse of

the program, including incuiry into unsubstantiated allegations
or other circumnstances that could involve fraud under the Medicare
program; and will advise OI/0S of any case in which it finds

. evidence of criminal violations of law warranting presentation

to a United States Attorney for prosecutive interest.

BHI/SSA will continue to investigate Medicare beneficiary
fraud cases and will make direct referrals of such cases to
the U.S. Attorney as appropriate.

BHI/SSA will continue to refer to OI/OS any case in which there

is reason to suspect criminal involvement of a Government employee,
a Medicare acministrative agent, or organized crime as soon as
there is reason to suspect such involvement. BHI will also
continue to refer to OI/0S ai.y case in which more than one HEW
program is substantially involved as socn as such circumstances
are estabhshed.

. 01/0S, at its option, will refer to BHI/SSA unsubstantiated

allegations cr other circumstances that could involve fraud or
abuse for develcpment as described under 2., above.

The referrals and n:-ports indicated by the foregoing will
generally be made at the regional level; i.e., between the
Health Insurance Regional Office and the parallel OI Field
Office.
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6. OI assumption of recsponsibility for a case under 2. or 3., above,
may be carried out by direct control or monitoring of SGA imyuiries
depending on OI's assessment of the nature of the case and its other
cammi tments..

7. All rcquests for assignment of HEW staff to U.S. Attommcys' Offices
or Pask Forces in connection with Medicare fraud matters will be
forwarded to OI/0S for consideration.

8. Complaints concerning handling of Medicare cases by U.S. Attorneys
should be submitted to 0I/0S for consultation with Justice.

9. Manpover equivalent to that currently used by BHI for presentation
of evidence to United States Attorney and subsequent case develop—
ment (i.e., investigation and other activities in preparation
for end spport of prosecution following presentation to the UsS.
Attorney) should be reprogrammed from SSA to OI.

[d
Office of Program Operations-—Cash Benefit Programs (Retirement,
Survivors and Disability Insurance and Supplemental Security Income)

1. OPO/SSA will continue to investigate title IT and title XVI
fraud cases and will make direct referrals of such cases to the
U.5. Attorney as appropriate.

2. OPO/SST\ will- continue to refer to OI/0S any title II or title XVI
case in which there is reason to suspect criminal involverent of a
Government erployee, or of organized crime, as soon as there is
reason ‘to suspect such involvement. OI/0S investigation or advice will
oontinue to be available in any other aggravated situation, and may
be requested in any case, including those involving:

(a) Large scale activities of persons who help or represent
claimants in connection with their claims, and who are
suspected of violating sections 206,. 208, 1631, or 1632
of the Act.

(b) Highly sensitive situations in which prompt investigatien
of suspected violations is neocssaxy to prevent adverse
public reaction.

(¢) Suspected violations by persons of high repute in the community
when the district office belicves an investigation by its own
people would hamper its future effectivencss.

(d) Unusually camplex cases in which lack of knowledge of
accounting practices or legal pmblems preclude cffective
. investigation at the local level.’
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(e) Suspected violations in joint claims situations referred to
the SSA by other Fuderal or State agencics and in which such
agencies have an interest.

(f) The U.S. Attorncy requests additional evidence or information
not of a routine nature. :

(g) Cases involving multiple service-areas or regions when it is
desirable that a single investigator handle the camplete
investigation.

0I/0S, at its option, will refer to OPO/SSA unsubstani:iated
allegations or other circumstances that could involve fraud for
developent as described under 1., above.

The referrals and reports indicated by the foregoing will generally
be made at the regional level. .

A11 requests for assigrment of HEW staff to U.S. Attorneys' Offices
or Task Forces in connection with title II and title XVI fraud
matters will be forwarded to OI/0S for consideration. ’

Ccmplainf:s concerning handling of title II or title XVI cases by
U.S. Attormeys should be submitted to OI/OS for consultation with
Justice.

violation of Title 18, U.S.C. Involving HEW Employees

1.

In accordance with Chapter 5-20, HEW General Administration Manual
(currently being revised), violation of Title 18, U.S.C. by
employees will be reported to the Director, OI. Title 18 is a
codification of statutes involving crimes against the U.S.

In accordance with Section 535 of Title 28, U.S.C. and irstructions
of the Attormey General, the Director, OI, has the responsibility
for the timely referral of Title 18 violations by Department
ermployees to the Department of Justice or local office of the

U.S. Attomney.

SSA headquarters personnel will report allegations of criminal )
violaticns by employees directly to the Director, OI, in Washington,-
p.C. Field personnel will report allegations to the local OI field

office located in the Regional Office cities. :

ﬁﬁﬂ/f@c |

J. Walsh, Director F. D. DeCeorge '

Jat
ice of Invbstigations Associate Commissioner for
/ " Management and Administration

Da

Date

_ ////5’/ /72 Y177
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MEI%OR ANDUNI DEPARTMENT OF HEALTH, EDUCATION, A;‘;'D \WELFARE

FROM

SUBJECT:Qperating Relationship Between OI and PI

OFFICE OF THE SECRETARY

ATLANTA FIELD OFFICE
OFFICE OF INVESTIGATIONS

:Mr. Thomas Morris paTE: November 10, 1977

Inspector General

Mr. Donald Nicholson
Director, Office of Program Integrity

Special Agent In Charge, OI, Atlanta

:Regional Director, HCFA/PI, IV g ’ FFE%!AL USE
el . Bl i

Re joint memo by.addressees 10/28/77, subject as above.

Rememo concerns operating relationships between OI and
PI Regional staffs and requested a summary of regional
procedures established to ensure proper identification of
case to OI opened by OPI for full fraud investigation.

OPI has an established internal procedure whereby a
formal decision is made to enter cases into a "full-scale
investigative work load category"” When cases move to this
category OPI will notify 0I. A form is beiﬁg developed for
this purpose. (OPI is in the process of reviewing cases
currently in this category and will furnish OI a list of
these cases.)

Cases ready for referral to the U. S. Attorney are
referred to OI. In practice OPI usually brings the cases
to the attention of OI prior to them reaching this point.
For example, where appropriate,-OI has been informed about
and invited to participate in confrontation interviews for
the benefits accruing to OI and OPI. Usually a “"pre-referral
conference” is arranged giving OI the opportunity to decide
whether the case is ready for referral or whether OPI should
do additional work before referral. These conferences are
also initiated when OPI thinks early consultation with the
U. S. Attorney is advisable. When a referral is consummated
0I gives OPI a "receipt" thereby indicating formal assumption
of control.

Regional guidelines reached prior to formal national
guidelines and those currently in place under the "Operating
Statement" were informal in nature. These informal procedures
are now being formalized to more completely documant discussion,
referral, the OI decision regarding continuing activity, and
the development of cases done by OPI exclusively %to ensure
the responsibility of the Inspector General is met.

pF7ipiAL U5E

BHIA



£

314

. i Eal |

Me. Bonata Nichoison OFFICIAL USE
November 10, 1977 : : 5=1L '
Page 2

The enclosed form has been developed to guarantee
communication and to provide an audit trail showing case
development should it be required. A copy of the form
with accompanying instructions is enclosed.

L;;L/Bufred M. Mosley rank D. White
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ViDL vy . OFFICE OF THE SECRETARY
T ATLANTA FIELD OFFICE
o ' OFFICE OF INVESTIGATIONS

{ : DATE:
FROM :
SUBJECT:

Reference Medicare/Medicaid Fraud Operating Statement,
OIG/HCPA, 8/12/77.

"I. Subject case was [__| discussed C ireferred by
PIS to SA .

II. HMaterial furnished [ | Memo [ ] Report | lFile
, { III. Determination of future activity

Close

PI continue .

PI continue under OI direction
OI accept case

Present to U.S.Attorney : District
of ~on

Presentation by PI

Presentation by 0OI

Presentation by PI and 0OI .

Post presentation case to be investigated by PI
"Post presentation case to be investigated by OL
Post presentation case to be investigated by 0I/PT
Post presentation case to be invastigatad by FBI

- Jouoood odoog

87-144 0 - 81 - 21
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requirements of HCFA/PI on cases with USA when case
to be investigated by PI.

will be provided the following, at a minimum
30 day case briefing memo, and if requested by
Ol or HCFA, a briefing
Discussion prior to, followed by supporting memo,
involving major case activities, including
1. Subpoena Served by
2. Search Warrant Executed by with

3. Additional subjects
4. Grand Jury

5. Indictment

.6. Conviction

7. Sentence

Bufred M. Mosley



317

.

6PERATING RELATIONSHIP BETWEEN QI AND PI
° MEDICARE/MEDICAID FRAUD MATTERS

*

Instruction #1

Attached is one copy of form to which this instruction
relates for your information and assistance.

Each Special Agent of the Office of Investigations,
Atlanta Field Office has been issued a quantity of the
attached forms with instructions to complete one upon each
PI contact. There is no requirement on PI to complete the
form. Copies as applicable will be forwarded to OI Head-
quarters, HCFA/PI, Region IV, and the case file. This
dissemination will enable the Inspector General to have
current information in order to fulfill his responsibilities
to the Secretary and to Congress.

Items I-III are self-explanatory.

Item IV places reporting requirements on PI. These
requirements are at a minimum. PI Specialists should use
their judgement on matters they feel are of sufficient
import to bring to the attention of the Inspector .General
through OI. Examples might be media interest and inguiries,
unusual resistance or legal activity by subjects, etc.
Appointments should be scheduled to hold formal discussions
and briefings. No appointment will be required on matters
of unusual urgency. ’

Exceptions to the general requirements are anticipated.
A U. S. Attorney may be interested in a particular matter
prior to discussion with OI. A U. s. Attorney might direct
specific subpoenaes be served. Where the impetus is from
outside PI, the PI Specialist should expeditiously inform
OI and follow with supporting documentation. Copies of the
legal documents involved; subpoena, search warrant with
affidavit, -indictment, etc. are reguired.

For those cases already pending with U. S. Attorneys,
the form will serve as a guideline for preparation of the
briefing memorandum with attachments. .
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OPERATING STATEMENT
OFFICE OF INSPECTOR GENERAL/OFFICE OF INVESTIGATIONS

HEALTH CARE FINANCING ADMINISTRATION/PROGRAM INTEGRITY
MEDICARE~MEDICAID FRAUD

Introduction

This statement sets out guidelines for a cooperative effort to
control Medicare/Medicaid fraud by the 0ffice of Inspector
General's Office of Investigations (0I), and the Health Care
Financing Administration's Program Integrity Staff (PI). By

law and regulation the Inspector General has the responsibility

to supervise, coordinate and provide direction for investigations
relating to all the Department of Health, Education, and Welfare
(DHEW) programs; the Inspector General's Office of Investigations
contains professionally qualified criminal investigators and is
responsible to him for all Departmental criminal investigations.
The Health Care Financing Administration's (HCFA) Program Integrity
staff brings to this effort a staff experienced in invéstigating
fraud cases and with extensive program knowledge. These guide-
lines are based on the principle that, recognizing the Inspector
General's overall responsibility, the effective control of Medicare/
Medicaid fraud can only take place through the most effective use
of the strengths and skills of both staffs.

Development of Fraud Cases

A. Initial Complaints and Other Indications of Fraud - Except
as noted in IV-B below, PI will ordinarily handle complaints
and other indications of fraud received by PI. At its dis—
cretion, 0I will either refer Medicare/Medicaid complaints
received by 0I to PI for screening and initial investigation
or will develop them directly. Regional 0I and PI will keep
each other informed of complaints that cannot be closed
through preliminary screening and which have passed to the -
initial investigation stage.

B. Substantiated Cases

1. O0I will be informed immediately of all substantiated cases
(cases in which fraud has definitely been identified) and
will in turn advise PI of all such Medicare/Medicaid cases
where OI developed the case. Cases believed to be particu-
larly sensitive or complex by OI or PI will be discussed to
explore investigative techniques and to make personnel
assignments. Where grand jury involvement is anticipated,
this discussion should include methods for the safeguarding
of grand jury proceedings. Alsc plans to suspend payments
to the suspect should be covered so that this decision can
take into account both program and prosecutorial needs.
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PI will bring to 0I's attention cases in which it is believed
an initial informal contact to discuss case development with
the U. S. Attorney (USA) is appropriate. At the discretion
of 0I, such contact will be made by 0I and PI jointly or by
0I or by PI.

In view of their ongoing relationship with Medicare contrac-
tors, the Medicaid State agencies and fiscal agents, and

Social Security offices, contact with such offices for docu-
ments, technical assistance, etc., for use by OI will ordinarily
be made by PI.

Contact with the FBI, the Postal Inspectors and other investi-
gative agencies on individual cases will be made by OI, or

at the discretion of 0I by PI. (Continuing contacts with State
agencies for monitoring and management purposes will be main-
tained by PI.)

Formal Referral to the U. S. Attorney

PI will inform OI of all cases which have been subject to
complete investigation and which are ready for formal referral
to the USA or which PI proposes to close. At the discretion
of 01, formal referral of fraud cases to the USA will be made
by OI or PI or jointly. Referrals of cases developed by PI
will ordinarily be made by 0I-PI jointly or by PI.

Special Categories of Cases

A. Primary responsibility for investigation and referral of
beneficiary/recipient fraud cases will rest with PI.

B. PI will refer to OI all cases involving the possibility
of a crime by (1) Federal employee, (2) a contractor or
State Agency employee or (3) organized crime.

At the discretion of 0I, PI staff may be requested to
assist in the investipation of such a case, but the
control of the case will remain with 0I.

Administration

A. Requests for assignment of PI staff to USA office or task
forces received by PI will be referred to 0I for consulta-
tion with Justice.

B. Referrals mentioned in this agreement will generally be
made at the regional level.

C. . Issues on general questions of approach and policy and
issues on specific cases between 0I and PI should be
resolved locally. At the discretion of 0I, issues on
specific cases may be discussed with the USA for resolu-
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Page 3

tion. Issues that cannot be resolved locally should be
submitted to OI and PI c/o components for resolution.

D. OI will assume the lead in providing training to PI in
investigative procedures and will call on PI to provide
or arrange for training in Medicare/Medicaid program
areas. A

E. This statement supersedes all previous agreements on
the matter of Medicare-Medicaid fraud development. It
remains in effect until it is itself superseded or speci-
fically withdrawn.

1
—" L,ﬂ\q i) 5/\\0“\ AA’% %"/Z"“/

Thomas Morris Donald Nicholson
Inspector General . Acting Assistant Administrator
PI/HCFA

AUG 121977
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N\A'\or imbarkakion 08 OV on taking over our Cases

i ME!\(OR ANDUI\‘! DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

SUBJECT:

OIFICE OF THE SECRETARY

paYs: April 6, 1978

Special Agents-in-Charge, OI
Regional Program Integrity Directors

xnspectér General :
Director, Office of Program Integrity

OP1/01 Relationships: Criminal Investigation

In light of our experience over the past several nonths,
we have begun to reassess the roles and relationships
of 01 and OP1 in the conduct of Medicare and Medicaid
investigations--both those where evidence of fraud
exists and those where administrative and c¢civil action
may be warranted. We hope, over the course of the next
60-90 days, -to create and irplement a plan for trans-

. tg;rinf to OI operational responsibility for ajl crimina!
investigations and to revise our August 1977 Memorandum

of pndergtgndinq accordingly.

.Our goa]fiﬁ thié'process is toﬂenéure that béth the

Department’s investigative and its program integrity
functions are performed in the most effective manner.
¥e intend to achieve that goal in a way that will
protect the integrity of both those functions as well
as the carcer interests of all OI and PI staff.

KHe will begin QY.conducting on?site surveys of existing

'.caaeloads and staffing reeds in 211 the regions and than,
| with the assistance of senior staff of both offices,

- the near- futire to discuss their roles.

will develop procedures for phasing in a8 new division

-of responsibility.  Obviously, this process will reguire

maxirum coop2ration. from all concerned, ard we will be e
in touch with all SAC's and Regional PI Directors in '

Thomas b. Morris " Don E. Kitholson, Director
Inspector General: . - - Office of Program Integrity,
o ST HCPA
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thal7s

U.S. Department of Health,
Education, and Welfare

- HCFA

'. Yegional Office Manual

Part 3
PROGRAM INTEGRITY GUIDELINES

Health Care
Financing Administration

Transmittel No. 3 June 1, 1979
OPI/FPQ21
E New Material Page No, ‘ Replaced Pages
‘.' Table of Contents, Ch. XII -
Chapter XII1 12-1 - 12-16

NEW MANUAL -- Effective Date: June 1, 1979

Chapter XII - Administrative Items

The above chapter represents a revision of the former Health Insurance
Regional Office Manual. The revisions take the form of a reorganization
of the material, rewritten portions where appropriate, and a manualization
of pertinent Program Integrity Memoranda, Additional chapters will be
distributed as they are completed.

Don Nicholson
Director
office of Program Integrity

HCFA-3
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CHAPTER XII

ADMINISTRATIVE ITEMS

Section Page
Identification CredentialS...ceuieevecevennseesaees 9010 12-1
Obtaining Handwriting Specimens.. sesssaseeees 9020 12-2
General..vevesevecncasananes .+ 9020.A 12-2
InStrUCtioNS.ueeeseearoessenensssascnsovennnnne 9020.B 12-2
Aids in Determining the Genuineness of a
DOCUMEN st eesseersoneessssossonscncnnsssacncses 9020.C 12-4
Giving the Miranda Warning....seeeeeecseeeneaeceess 9030 12-5
Use of Subpoenas to Obtain ReCOTAS....vseeesaveces 9040 12-6
General.csesseioaesnesasannsassascnansaseansses  9060.A . 12-6
Obtaining Subpoenas. E 9040.B 12-7
OI/OPI Operating Statementse.vseecesecesescsscess 9050 12-7

Medicare/Medicaid Fraud and Abuse Reporting
SYSteMeeeserresonsonssonsscessssasssssacansanesses (To be issued in
future.)

Exhibit 1: September 14, 1978 OL/OPI Operating

StAtemMeNt. . ceiateeeenocssssnssssosvoncosssasnnnne

9499 12-8
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ADMINISTRATIVE ITEMS 9010

9010 IDENTIFICATION CREDENTIALS

In the course of conducting Medicare and Medicaid investigations, Program
Integrity personnel require adequate identification to assure those being
interviewed of their authority. The central office has developed special
identification credentials for Program Integrity Specialists to serve
this purpose, However, because of ‘the increased need for some form of
Administration~wide official identification, OPI has established a new
system for issuing and maintaining control of identification cards.

The Administrative and Appraisal staff in OPI's central office is now
responsible for all administrative and procedural aspects involved in
the procurement, issuance, and control of special purpose identification
cards issued to OPI personnel both in central office and in the field.
All requests for issuance or replacement of identification cards should
be made through this staff.

Some control should be maintained in the RO to identify the holders of

the special purpose identification cards by serial number. The Administrative
and Appraisal staff will maintain a similar profile of each RO employee in
possession of the special credentials. 5

The credentials form is a two portion card inserted in a leather carrying
case which identifies the bearer as an officer of the Health Care Financing
Administration, Office of Program Integrity and states his/her authority

to conduct reviews or investigations for the Medicare and Medicaid provisions
of the Social Security Act.

To request a credentials set, the RO should send a memorandum to the
Administrative and Appraisal staff which-includes the following information
on the individual for whom the credentials set is intended:

Name

Position title

Social Security number

. Organizational location, and

. Two prints of a photograph of the individual

[ N N
by

The photographs should be front views of head and shoulders of the employee
and should measure 1 inch in width and 1% inches in height. They should

be in color and single weight, The employee's name should be written in
pencil on the back of the prints for identification purposes in the event
they are separated from the other material during processing, If official
photographic facilities are not available in the field, the RO should
purchase the necessary prints.

Rev. 3 (6/79) 12-1
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ADMINISTRATIVE ITEMS 9020 (cont.)

(D
should be obtained which repeat the gquestioned signature at least five
times, i.e,, ONE SIGNATURE ON FIVE SEPARATE SHEETS OF PAPER., In the case
of a questioned handwritten letter that involves a considerable amount of
writing, it will not be necessary to obtain five specimens if the request
writing is sufficient to show clearly the various writing characteristics
of the individual. 1In such cases, two or three specimens which repeat the
questioned writing will generally suffice.

When procuring specimens of handwriting, the same kind and size of paper )
should be used to prepare the known sample as is used in the questioned
document; that is, ruled or unruled, bond, thin carbon sheets, wrapping
paper, letter paper, envelopes, etc, If the endorsement or writing on

a check is questioned, a blank check of the same variety should be used,

or if one cannot be obtained then slips of paper comparsble to the size

of the check in question should be used. If any lines appear on the questioned -
document, these lines should be duplicated on the known document before the
request specimens are written. A similar type of writing instrument should
be used in the preparation of the request specimen as was used in writing
the questioned material; that is, black lead pencil (with soft, medium,
hard lead), indelible pencil, fountain pen, ball point pen, etc. In the
event that the questioned writing was prepared with a broad felt tip or
fibre tip pen, specimens prepared with both a broad tip and a regular tip
pen should be obtained. -

Conditions identical with or similar to those that existed at the time the
questioned writing was prepared should be duplicated as nearly as possible
vhen the request specimens are written. For example, if it is indicated
that the questioned writing was prepared when the writer was in a standing
position, some specimens should be obtained with the writer in a standing
position. It is also desirable to obtain specimens written while the writer
is in a sitting position, and sometimes it may even be necessary to obtain
specimens when the writer is in a prone or supine position, as might be the
case with a hospital or bedridden individual.

The words to be written should be dictated, and the writer should not be
allowed to see the document in question until after the handwriting specimens
are obtained. As soon as the specimen has been completed it should be removed
from the view of the writer to prevent him from effectively disguising his
handwriting and copying the disguise on each succeeding specimen. The
specimen should exactly repeat the questioned writing, whether it be a
signature, note, letter, or merely small portions of writing.

It should be noted that a "family resemblance” in handwriting frequently
exists, i,e., other members of the same household often have similar writing
characteristics, Thus, where it is indicated that another member of the
subject’s family may have been responsible for the questioned writing, it is

Rev. 3 (6/79) 12-3
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ADMINISTRATIVE ITEMS 9030

7. Does the document contain mechanical or chemical erasures, different
colored inks, different kinds of type, alterations, interlineations
or substitutions of any kind?

8., 1Is there good continuity of language and writing style between succeeding
pages; does the typewriting show similar ribbon intensity with other
records of the same date?

9, If the document is a letter, does the envelope (including postage stamp,
postmark, cancellation stamp, and manner of sealing and opening) appear
to be genuine and consistent with the letter itself?

10. Are there indentations or embossments in the questioned document which
may have resulted from writing or typing on a paper which was on top
of the subject document?

11. Do the names, streets, dates or events referred to in the questioned
document appear to be consistent with other evidence developed?

9030 GIVING THE MIRANDA WARNING

When requesting information, records, etc., in connection with a criminal
(full-scale fraud) investigation which the Office of Investigations has
authorized or requested OPI to conduct, there are certain situations in
which the individual from whom the information is requested should be given
the Miranda warning, to allow the admission of the information received as
evidence in court. (See section 4020.G, p. 5-20 for the rights which must
be read the individual.) The following guidelines should be applied in
determining whether the Miranda warning should be given.

When OPI requests information, records, etc., from an individual as part of
a criminal investigation, and that individual is suspected of involvement
in the criminal offense under investigation, the Miranda warning should be ¢
given the individual prior to requesting the information, records, etc.
Ssimilarly, when OPI confronts an individual to question that individual of
his knowledge of the matters which are being investigated, the Miranda
warning should be given the individual prior to the confrontationm,

However, when OPI requests infowrmation, records, etc., from a provider,
supplier, practitioner, or other person as part of a program validation
study, integrity review, or other OPI activity, OPI need not give the
Miranda warning to an individual, unless the request for information is
specifically directed to that individual and that individual is suspected
of criminal involvement in an activity under investigation and could by
disclosing the requested information, incriminate himself.

Rev. 3 (6/79) 12-5
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effectively absolves the informant from any legal liability,

I the OPI RO detemipes that, i i » the
QEL.BQ.should contact the to notify them of OPI' i

informatiog; OI may, based on the information in the possession of OPI, wish
to assume jurisdiction and have the subpoena issued by the Inspector General,

B. Obtaining Subpoenas.--Subpoenas can be granted administratively from

the Secretary of HEW, the IG, or the Principal Regional Officials (PROs),

of HEW. Procedures for the issuance of subpoena by the PROs are contained
in Administrative Directive Guides SSA195-3, Section VII - Procedures for
Issuance of Subpoenas. The RO OPI staff will.confer with the central office
before recommending to the PRO that a subpoena be issued.

The Inspector General also has subpoena power by law. This authority is
granted to the Inspector General only and is not delegated to Office of
Investigations' personnel.

Subpoenas are also obtainable from the court. The grand jury can issue a
subpoena in its investigation. The OPI staff investigating the c¢ase will

make requests for subpoenas to the United States Attorpey who aqts as an
agent of the grapd jugy. Court subpoenas for the trial proceedings are

issued in accordance with the procedures contained in Rule 17, Federal Rules
of Criminal Procedure.

9050 OI/OPI OPERATING STATEMENT

During the summer of 1977, with the establishment of the Office of the
Inspector General and the Health Care Financing Administration, it became
clear that in the area of criminal fraud investigations, both the Office of
Investigations of the Inspector General's Office and the Office of Program
Integrity, HCFA, had been carrying out many similar functions.

In order to more clearly define roles and responsibilities during the period
of transition, an operating statement was signed by the Inspector General
and the Acting Assistant Administrator of Program Integrity.

As the two organizations began to implement their respective functions, it
became necessary to more fully define the respective roles of the two
organizations., Therefore, a new operating statement was prepared and signed
to reflect their new responsibilities, This new operating statement dated
September 14, 1978, superseded the August 24, 1977 operating statement. It
was previously issued as Program Integrity Memorandum No. 78-51,

A copy of this revised operating statement is found at Exhibit 1.

Rev, 3 (6/79) 12-7
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EXHIBIT 1 ADMINISTRATIVE ITEMS 9499

MEMORANDUM DEPARTMENT OF HEALTH, EDUCATION, AND WELFAR

OFFICE OF THE SECRETARY

T0 . Office of Investigations Staff

i . DATE: September 14, 1978
Office of Program Integrity Staff

Inspector General

FROM Assistant Administrator for Program Integrity

SUBJECT: Revised OI/OPI Operating Statement

During the summer of 1977, with the establishment of the
Office of the Inspector General and the Health Care Financing
Administration, it became clear that in the area of criminal
fraud investigations, both the Office of Investigations of
the Inspector General's Staff and the Office of Program
Inteqgrity, HCFA, had been carrying out many similar functions.

In order to more clearly define roles and responsibilities
during this period of change, an operating statement was
signed by the Inspector General and the Acting Assistant
Administrator of Program Integrity.

As the two organizations have implemented their respective
functions, it has become necessary to more fully define the
respective roles. Therefore, we have prepared and signed a
new operating statement reflecting our revised responsibili-
ties. This new operating statement supersedes the August 24,
1977 operating statement for OI and OPI.

In establishing the new procedures, we recognize there will
be an interim period during which cases presently being worked
by OPI must be handled in one of the following ways:

1. Cases already referred to U. S. Attornejs by OPI will be
completed by OPI.

2. Cases undergoing active field investigation by OPI will

go to OI or stay with OPI depending on the extent of
developmental work already done by OPI. OPI will complete
those cases where continued OPI work will result in the
most effective handling of the case. This could be for

a variety of reasons including the extent of work completed,

Rev. 3 (6/79) 12-8
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EXHIBIT 1 (cont.) ADMINISTRATIVE ITEMS 9499 (cont.)
OPERATING STATEMENT

OFFICE OF INSPECTOR GENERAL/OFFICE OF INVESTIGATIONS.

HEALTH CARE FIMNANCING ADMINISTRATION/
OFFICE OF PROGRAM INTEGRITY
MEDICARE-MEDICAID FRAUD

I. Introduction

This statement sets out guidelines for a cooperative
effort to control Medicare/Medicaid fraud by the Office
of the Inspector General's Office of Investigations (OI)
and the Health Care Financing Administration's Progranm
Integrity Staff (OPI). By law and regulation, the
Inspector General has the responsibility to supervise,
coordirate and provide direction for investigations
relating to all the Department of Health, Education,

and Welfare (HEW) programs. To meet this responsibility,
the IG's Office of Investigations is staffed by pro-
fessionally cualified criminal investigators who are
responsible for all departmental criminal investigations,
The Health Care Financing Administration’s (HCFA) Program
Integrity Staff brings to this effort professional staff
with extensive program knowledge who have demonstrated

a strong capability and experience in developing and
investigating cases of Medicare and Medicaid fraud and
abuse. These guidelines are based on the principle

that, recognizing the Inspector General's responsibility,
the effective control of Medicare/tedicaid fraud can
only take place through the most effective use of the
strengths and skills of both staffs.

II. Prelirinarv Review

OP1 will perform a preliminary review on complaints which
it receives and on other information regarding aberrant
practices which it identifies or receives. o

A. Fraud

At the point ip the orelimi

Staff have sufficsient information o believe a
4 strong poiential for frayd warranting full-gcale

ioxestigatd ik, the case will be referred

to OI and &all additicnal developmental work will

be performed by OI.

4;22?7&&:&24ﬁ29%;ﬁxa7y¢/4%; "’Jzz§2237‘)z2522zazzzi—_

245££’§zé;tc¢zzﬁ ror -
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EXHIBIT 1 (cont.) ADMINISTRATIVE ITEMS 9499 (cont.)

but which do not present potential for fraud will be
developed by OPI for administrative action.

III. Contacts with Other Offices and Organizations

A. In view of their ongoing relationship with Medicare
contractors, Medicaid State agencies and fiscal
agents, and Social Security offices, OPI will
inform these organizations, upon learning that
OI has accepted a matter for criminal investiga-
tion, except in those cases where such notifica-
tion would in any way compromise the investigation,
that they may be contacted by 0I for information
to support their investigation. 21l other con-
tacts on individual fraud cases (with exception
of those covered in item B) will be made by OI.

It is further understood that there may be
occasions when OI will need direct contact with
the agencies and entities mentioned in this para-
graph, at the very onset of an inquiry. Where .
appropriate, OI will advise OPI of siuch contacts.
OPI will utilize its relationship with these
agencies and entities to educate them to this
possibility. OI will apprise OPI of any problems
in obtaining information from contractors and
States. .

B. With respect to withholding of payments in criminal
cases, particularly where Grand Jury action has not.
begun, OPI will decide the appropriateness of the
withholding action and will instruct contractors and
advise State agencies. At the time of referral to
the U. S. Attorney or earlier if at all possible,

OI will provide OPI access to case file information
consistent with applicable law, necessary to justify
the withholding action and the estimated dollar
amount overpaid.

Upon indictment and disposition in any Medicare or
Medicaid case, OI will follow_the requirements in
the Medicaid/Medicare Fraud Reporting System and
will immediately notify OPI and furnish OPI with
copies of "the judgment so that HCFA can fake

- appropriate suspension or termination action. In
addition, in the case of a physician or other
practitioner, OI, consistent with applicable law,

Rev. 3 (6/79) 12-12
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EXHIBIT 1 (cont.) ADMINISTRATIVE ITEMS 9499 (cont.)

V. Special Categories of Cases

A. Primary responsibility for investigation and referral
to U. S. Attorneys of beneficiary/recipient fraud
cases will rest with OPI unless there is an indica-
tion of a conspiracy with a third party such as an
employee of the paying agent or a medical provider
in which instance the case will be the responsibility
of OI.

B. OPI will refer to OI without any preliminary
investigation all allegatlons involving the
possibility of a crime by (1) a Federal employee,
(2) a contractor or State agency employee, or
(3) organized and recognized major criminal
elements, . -

C. OPI will refer forgery cases to the Postal
Inspectors or appropriate local authorities.

D. OPI will handle cases involving assignment viola-
tions and will refer cases involving potential
prosecutions to OI for additional investigation
and subm1551on to a U. S. Attorney.

E. With respect to complaints involving a practitioner,
OPI will conduct its normal initial review. Once
the potential for fraud is identified in the 1n1t1a1
review process, alit interviews with potential -
suspects or defendants should be deferred to 0I. . _

F. 1In cases involving supplier fraud, OPI will conduct
its initial review process which will include the
analysis of supplier records, laboratory records,
etc.

G. With regard to institutional fraud, including fraud

in the certification process, because of case
complexities and the various kinds of fraid perpet-
rated, it is not possible to formulate the type of

case to be referred. OPI will have the responsibility,
based on initial development, to document the facts

of a case which warrant a recommendation for a full-
field investigation by OI. However, OPI will advise
and periodically brief OI on the institutional case
workload in which the potential for fraud may exist.

H. OI will be immediately notified of any allegation or

Rev. 3 (6/79) 12-14
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EXHIBIT 1 (cont.) ADMINISTRATIVE ITEMS 9499 (cont.)

whether a case should be investigated for fraud
or handled administratively.

D. This statement supersedes all previous 0I/OPI
agreements on the matter of Medicare/Medicaid fraud
development. It remains in effect until it is
itself superseded or specifically withdrawn.

;/H'WML }) (ﬂ ] 7/’3!78

Thomas D. Morris Donald E. Nicholson
Inspector General Assistant Administrator
for Program Integrity

Rev. 3 (6/79) 12-16
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the different esteen gramted these SSA investigtors,
RA

SOCIAL SECURITY ADMINISTRATION =

IF-8-2
DEC 1§y w1

svmre:  SLB-1

All Ficld Assessmént Officers DATE :
Attention: Dircctors, Integrity Staffs

John B. Schwartz, Dircetor l
Office of Sccurity and Program Integrity :

Policy and Procedures Statement on OI/SSA Program Integrity
Relationship--INFORMATION

 ———————
The attached statement which addresses the interrelationship betwe
the Office of Investigations and the Integrity Staffs was prepared by
Don Dick following your meeting with him, It 1s intended to implement
the OI/SSA Memorandum of Understanding and to provide a basis for an
improved rglationship between the two organizatfons. I think it
particularly significant that the statement astresseg that the staff
of the Office of Investigations and the Integrity Staffs are full
partners in the effort to combat fraud and related violations in
in SSA programs.

I am sure you will do your utmost to promote. the.sp!.rit of cooperation
evidenced in the statement. - B ) .

If you run Into problems which you think the statement should have
taken care of, please let us know. If you have questions, you can

-~c8ll Ron Santo on (FTS) 934-1688.

. Joh%s hwartz
Attachment o
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NOV 1S fun

OI Policy and Procedurcc to Implcment
OI/cSA Memorandum of Understanding:

OI staff and PIO staff are full partnerc in the cffort
to combat fraud and reclated violations in SSA programs.
This is not a part time or limited partnership but full
partnership.

In the discharge of their duties and responsibilities,
as covered by the MOU, to investigate beneficiary fraud
cascs, PI investicators arc criminal investigators.
They will ke afforded the courtesy of OI ac criminal
investigators regardless of wvhat their position classi-
fication series mz2y be or their position title.

In the performance of this portion of their work they
are conducting crinminal fraud investigations, preparing
cases for presentaticn to the U.S. Attorney and assist-
ing in trial preparation of beneficiary fraud cases.

Any criminal investigator training deficiencies for Ssa
PI investigators are the problem of SSA management. It
is not OI's positicn to judge.the competence of PI's
investigators nor is it OI policy to make their job more
difficult throuch an OI superiority attitude. (OI has
experienced some of this from FBI personnel looking down
on OI Special Agbnts. We do not like it nor do the PI
investlgators )

0TI personnel will assist SSA, upon request, in training
sessions for their investigators to the degree that OI

workload permits and a particular training expertise is
available. Such training may be at SSA Headquarters or

-in the Ficld.

. : <
The "rule of thumb” on when an SSA cmployee matter
should be referred to OI is: tVhen a possible violation
of law has been established or when during an adminis-
trative inquiry interview by SSA the employce makes an
admiscion against interest of an action which is a
violation of law,

Definition of "referral to OI": A referral to OI can
range from a vorbal discussion with the SAC or his
designated representative to a formal written referral
to the SAC or to OI Headguarters.,



7.

OI options at time of referral:

a. Permit SSA to continue the dinvestigation under the
supcrvision and guidance of 0OI

b.. 0I/SSA joint investigation

€. OI takes the case exclusively

It must be recognized that OI staff is limited with a
heavy vorkload. 2lso there may be urgent program
reasons for an SSi desire to continue the casc or parti-
cipate in the investigation. Use their talent and
assistance when appropriate. Make the partnership work.
- . .
¥hen S3A desires tc take aéministrative action in a case
under OI investigation the PIO will make this known to
the SAC. The SAC will seek approval from the U.S. .
Attorney, whenever possible to do so, recognizing that
SSA must protect the public trust in the management and
operation of its programs.

There shall be an open linec of communication between the
OI SAC and the SSA PIO. It should not only occur when
there is a problen but rather on a fairly regular basis

" to facilitate a joint effort to accomplish the objectiva,

lo0.

11.

The PIO will assist OI in obtaining SSA documents and
records when asked to do so. Frequently they are able
to save OI time and trouble.

OI will afford SSA employee referral cases appropriate
priority attention within existing OI guidelinecs on all
employee cases-ri.e., referral to the Attorney Gencral,
the U.S. Attorncy or the FBI within ten work days after
receipt. When OI workload is such that prompt investi-
gation of the alleged violation cannot be conducted by
OI or SSA FI/OI, consideration ‘should be given to
referral of the case to the FBI for investigation.

. 3 \)((:ITLQ4\ Sb.§>;;jk

Nathan D. Dick
_Assistant Inspcctor General
for Investigations
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HEALTH CARE FINANCING ADMINGS
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Regional Administrators D)P: L.A‘}:""“"s patE:. _ JAN £4 1550
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27 DET woee mw

Acting Director #

Bureau of Quality Control F

Revised Memorandum of Understanding Between the Office of the
Inspector General/Office of Investigations and the Health Care
Financing Admin:stration - Medicare/Medicaid Fraud—ACTION

\

.

Attached for your information is £ draft copy of a proposed Memorandum
of Understanding (MOU) between the

Office of Investigations (0I) and the Health Care Financing Adminis—
tration (HCFA), which revises and updates the current MOU dated
September 14, 1978, between the OIG and the Office of Program
Integrity (OPI).

In general, the proposed new MOU emphasizes the increased role of
OI in the investigation, coordination, and direction of overall

Medicare/Medicaid fraud investigative activit’es and HCFA's

increased responsibilities in the areas of validation/administrative
sanctions. Major specific revisidns are set forth as follows:

1. Within 45 days of referral, OI will inform HCFA
regionally in writing as to whether they have
specific objection to HCFA taking concurrent
administcative/sanction action (page 3).

2., HCFA will assume no responsibility for civil
fraud activity in the future except in an advisory
capacity on an ad hoc basis (page 4).

3, Effective July 1, 1980, HCFA will no longer perform
any monitoring role as regards fraud investigative
activities in those States which do not have ’ *
certified Medicaid fraud control units. OI will
assume these duties as of the above date (page 8).

4, HCFA will maintain the national Medicare/Medicaid
Fraud and Abuse Workload Reporting System for both
fraud and abuse cases until July 1, 1980 All

- Hedicare/Hedicaid fraud data in the system, at that
tine, as well as all historical Medicare fraud data
not included in the current system, will be trans-
ferred to OI. Ol will then have complete
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responsibility for the further maintenance of the
national Medicare/Medicaid fraud workload system .
(page 11).

5. After July 1, 1980, compliance with all requests of
any kind, from whatever source, for statistical data
on past and present Medicare/Medicaid fraud cases/
investigations, will be the sole responsibility of
01 (page 12). . :

6. HCFA staff may be requested to assist O in a
specific case or related group of cases, but only
after formal written request has been made by OI, and
approval has been received from HCFA/CO. In these
instances, the ultimate presentation of the case(s)
to the U.S. Attorney will be made jointly by both OI

- and HCFA staff members (pages 12-13),

Should members of yobr staff wish to discuss the revised MOU in greater
‘detail, contact should be made with Clarke Bowie, Field Operations
Branch at (FTS) 934-2077. .

If you wish to comment on the proposed attached MOU, please do so

in writing, to the Field Operations Branch, Office of Program
Validation, no later than close of business February &, 1980, in
order that we might comply with a very tight schedule for negotiation
with the Office of the Inspector General.

Your cooperation in this matter is appreciated.

Tl
Zé?hment |

Program Integrity Directors

2
vl
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(_)g ting Statement
Office of the Inspector General/Offlce of Investigations

Health Care Financing Administration
Medicare/Medicaid Fraud

I. Int:roductwn ) )
This statanmt sets forth revised gu:.del:lnes for a cooperative effort
to control 1?d1ca:e/b‘.ed1ca1d fraud by the Office of the Inspector
General's Office of Investigations (OI), and.the Health Care
Financing Administration (HCFA). 2 o

These révis:‘;om are necessitated by the need to f.irmly-éstablish

the current OI role in the investigation, coozdmatlon, and direction
' ~ of overall fraud investigative activities in the }edlcare/Medlcald

programs, as well as to set forth a clear dehneat:mn of the

decreasing role of HCFA in the fraud area, and the increased HCFA

responsibilities as regards validation/administrative sanctions.

This revision also updates the current OI/OPI operating statement
dated September 14, 1978, to more clearly set forth the general
.duties and responsibilities of the respective two offices, eliminates

those sections which are no longer applicable! adds appropriate new

sections, and ;rovides for signoff by present top management officials.

.
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II. Preliminary Integrity Rev1ews

HCFA will perform an mteg'nty review on complaints which it receives,
and on other information regarding aberrant practices whlch it

ident:l.fles or recelves*

A Geiminal and Civil Fraud : .

. 1._ Criminal Fraud ) .
At the point in the integrity revies vhere HCFA staff have
sufficient information to believe a strong potential for
fraud warranting full-scale imre&igat:icn exists, the case
will be referred to OI and all additional developmrmal
work will be perfotmed by OI.

In a non-institutional casé (Part B), strong potential for
fraud would exist v.hen;; the integrity review investigation
results in a .30 percen{: success ratio as regards beneficiaries
contacted (i.e., 3 of 10, 6 of 20, etc. ,‘beneficiaries
contacted during the integrity revies phase deny .mcei\dxxg
sexvices as billed by the provider).

In an ?mstitut:ional case' (Part A), sz:'ong. potential for fraud
would exist when an investigation is e.xt:ended beyond the desk °
audit stage into the field audit stase, and the field audit

reveals cost report entries which camot be cxpl;‘zined away as
. \ " clerical error (e.g., personal expensesr are charged to the
i éost. veport; nurses whose salaries are charged to the certified
portion of a facility are signing mecdical records of patients
located in the non-certified portion; costs disallowed in

«  previous years are included in the cwrent year's costs, cte).
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The referral will consist of HCFA preparing a narrative
- o~

- summary of all activity and information on the case, and

. transmitting this to OI together with the camplete case file.

* In the narrative, HCFA will set forth a listing of the various

. administrative/sanction activities which it plans to take

.

concurrent with the criminal investigdtion to be undertaken
by OI. o

Within 45 days of referral oI w111 mform HCFA reglonally

in wrltgg as to whether they have spec:.flc objection to the
taking of ccncun'ent ad’nm:l.stx:at:.ve/sanction action by HCFA.
"In the same n'smrandun OI will inform the regional HCFA office
wherher they intend to schedule the case for investigation;
and, if not, (o) 8 w:.ll retum the case to HCFA along with the

mamrmdl.m

HCFA will immediately refer to OL any case where a Medicare

or Madicaid fraud complaint has been received on a ﬁat:ter vhich
is c.xi'rently under a full-scale Modicare or Medicaid investigation

by OI, any other Federal investigative agency or by a State

agency or State Medicaid Fraud Control Unit. ‘.
L.

In t_he‘::ourse of the settlement of the criminal case, OI will

always involve the HCFA regional office in any presentencing

negotiations which would have a bearing on HCFA's ability to

..~

take present or future administrative overpayment determination/
recovery action, as well as sanction activity as regards

temination/exclusion/suspension.
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RS i 0 .-
Civil Fraud ~
" In those cases inv:s-t:igated by OI vhere a decision by the U.S.
Attorney to prosecute or not to prosecute criminally has been
‘made; OI will have the respansibility for pursuing either civil
.. fraud under the False Claims Act (31 U.S.C. 231) or cormon law
recovery action. HCFA wili assume no responsibility for any
part of the civil fraud investigation except in advisory capacity
on an ad hoc basis in cases involving civil'negotiation as
oppoéed to prosecution by civil suit. HCFA will also be involved
in all presentencing negotiation which involves the
-settlement of the civil sxhxit, where such negotiation would have
@ bearing on HCFA's ability to take present or future
adninistrative overpaymems/reocvery action and/or termination/ .

exclusion/suspension ac'"t:ivityi

3. Reporting in Criminal/Civil Fraud Cases -

Until July 1, 1980, when OI accepts a case for full-scale
investigation, it will be OI's responsibility to prepare a
HCFA-50 (HEW-654), and submit the form to the HCFA regional office
for entry into the Medicare/Medicaid Workload Reporting System.
timely submittal to HCFA, through corpletion of the civil fraud
disposition section of the form. (See Section VI below for

further discussion on workload reporting duties and

“yesponsibilities.)
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B. Non-Fraud Cases - ‘

-
“Those situations where aberrant pr._‘act.‘.ces exist, but which do not
present potential for fraud, will be developed by HCFA for
administrative action.

III. Contacts with Other Offices and Orpanizations

A. In view of their ongoing relétionship w:.th Medicare contractors,

. Medicaid State agencies and fiscal agents, and Social Security
offices, HCFA will inform these organiiaticms, upon learning that
OI has accepted a matter f_or criminal investigation, except
in those cases where such 'mtification would in any way compromise
the investigation, that they ‘l.nay be ccntactedv by OI for
information to sﬁpport their investigation. All other contacts on
‘individual fraud cases (with ;:xcebtim of tﬁose covered in item B)
will be made by OIL.

It is further understood that there mway be occasions when OT will

" need direct contact with the agencies and entities mentioned in
this paragraph, at the very cnset of an inquiry. Where appropriate

. OI will advise HCFA of .such contacts. HCFA will utilize its
relat::iership with these agencies and entifies to educate them to ..

this ;;.ssiﬁility. OY will apprise HCFA of any problems in

obtaining information from contractors and States.
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B. With respect to withholding of payr.cnt° in criminal cases,

particularly where Grand J\n'y action has not begun, HCFA will

: decide the appropriateness of the withholding actionand will
Instruct contractors and advise State agencies. At the time cf
referral to the U.S. Attorney, or earlier if at all possible, OI
will provide HCFA access to case file information consistent
with applicable law, necessary to Justify the withholding action
and the estimated dollar amount overpaid. .

ﬁpon indictment and disposition in any Medicare or Medicaid case,
01 will follow the requirements in the Medicare/Medicaid Workload
Reporting System, i.e., update of HCFA-50 (HEW-654), and will
imuediately notify HCFA and furnish ECFA with copies of the
Judgment so that HCFA can take appropriate suspension action ‘
pursuant to HR 3, P.L. 95-142 termination or exclusion action
pursuant to HR 1, P.L. 92-603, or other appropriate sections of

. the Social Sgcurity Act. In additign, in the case of a physician
or othex pra-ctiticna', OI, consistent with applicable law, will
provide HCFA with all information necessary to detenmine the

. length of the suspension.
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7

Continuing contacts with Medicaid State agencies and contractors
-

-for monitoring and management purposes will be maintained by HCFA.

OI will assume these responsibilities es regards State Medicaid
Fraud Control Units 3nd State investigative agencies in States
vhich do not have certified units under Section 17, P.L. §5-142.
R 3). o o

Contact with the FBI, Postal Inspecto;’ (except in .forgery
cases covered in Section V.C. of this paper) and other
investigstive agencies on matters under criminal or potential
criminal investigation w111 te made by OI. OI may ask HCFA to

. provide ad hoc programmatic assistance to investigative agencies.

OI will consult with HCFA on an’)f restitution of funds agreement
té&ed in pleé bargaining :or the probationary determination
process.. (See also Section II, A. 1 and 2 above).

HCFA will expeditiously notify OI of ‘any suspension from

participation in the Federal Health Care Programs, of -any

payment withheld, and of any termination of a provider agreement,

' in any case that was ix;vestigatedby OI or has been scheduled for

investigation by OI, in any case that has been referred to OI to
another agency for investigation, Federal or State, or in any task
force effort where OI had either an investigative or a monitoring

Yole, -
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G. If access to records is denied during any initial review, OI

si\ould be immediately contacted to discuss the possibility of
‘their exercising subpocna power. Once the potential for fraud
~:Ls idmtlfled in the initial review process, all interviews
N with potential suspects or defendants should be deferred to OI.

.

State Medicaid Fraud‘Contml Units

~ Total responsibility for the certification, recertification, monitoring,

finding, etc., of the State Med.lcald Fraud Control Units will rest with
0IG. OI will also assume the tmely preparation a:nd submittal of new and
updated Forms HCFA-50 (HEW-654) into the Medicare/Medicaid Workload

" Reporting Systaﬁ These forms will be submitted according to a

predetermined singul plan elther through the HCFA regional office
to HCFA central office or ﬁ:cm OI central office to HCFA central

) office. Only %mthod of input into the system will be alloved in

- order to prov:.de continuity, and to assure that all necessary forms

are, in fact,. placed into the system for control purposes.

OI will also establish liaison with State agencies which do not have

certified wnits, and m.ll provide similar assistance as described above

as ref;ards..input of case data into the sys.tem. Effective as of
July 1, 1980, HCFA will no longer have any monitoring role as regards
fraud investigative activity of any type, either St;atc or Federal.
(§€e Section VI below for further disassion of workload

xreporting duties and responsibilitics.)
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V. Special Categories of Cases

A. Primary responsibility for investigation and referral to U.S.
Attorneys of beneficiary/recipient fraud cases will rest with
HCFA wnless there is an indication of a conspiracy with a third
m such as an employee of t:hfz paying agent or a medical pmvidér,
in vhich instance the case will be the responsibility of OI.

B. HCFA will refer to OI without any preliminary investigation
all allegations inwolving the possibility of é crime by (1) a
Federal employee, (2) a contractor of State aémcy employee, or
Q) organized and recognize:d major criminal elen'ents.A

-C. HCFA will refer Medicare check forgery cases to theUS
* Postal Inspection Service or apiﬁropriate local aucthorities. OI
" wl11 ‘contime to provide HCFA with handvriting analysis support
through the FBI Document Lab on all cases of forgery which do not v
*Snvolve posta_l Vio-lations, or cases declined by the Postal

Service due to manpower limitations.

-D. HCFA will handle cases involving assigmment violations, and will

refer cases involving potential prosecutions to OI for additional

g - _inveséi'gati:gn and sutmission to a U.S. Attormey.

E. Wxth fespect to corplaints involving a pracfitionet, HCFA will

" conduct its normal {nit_ial integrity review. Once the potential
for fraud is identified in the integrity review process, all
intervicws with potential suspects or defendants should be

deferred to OI.
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F. In cases'irwolvi.ng supplier fraud, ECFA will conduct its integrity
review process which wizl include the E:rxalysis of supplier records,

“laboratory records, etc.

G. Witl: -regard to in_st:l'.’cutional fraud, including fraud in the
certification process, because of case camplexities and the various
kinds of fraud perpetrated, it 'is not possible to forrulate the
type of case to be referred. HCFA will have the responsibility,
based on initial development, to document the facts of a case
which warrant a recommendation for a ful}-field investigation by
0I. However, HCFA will advise and periodically brief OI on the
instfitﬁt;onal case workload in which the potential for fraud may

exist.

” .

H. OI will be immediately rotified of any allegations or
information cdncemi:ig k-ickbacks or rebates coming to the attention
of HCFA. OI will tflen assume the responsibility for that phase
"of the invest_igaticn;

VI. Medicare/Medicaid Workload Reporting System

"HCFA will maintain the national Medicare/Medicaid Workload Reporting
System eon;isting of pending and closed fraud and sbuse cases reported .
“by 01, HCFA, State agencies, Medicare contractors, and State Medicaid

Fraud Control Units.

The system will be maintained by HCFA centrally at the outset, with
ultimte transfer of case input responsibilities to the various HCFA
regional offices at such time as regional data input capability can

be established.

87-144 O - 81 - 23
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HCFA will produce comput:ér printouts for ‘analysis by O on'req‘uest,
or at regular intérvals to be decided, imolving pending and' closed
.f.raud'éase data input from HCFA-50's (HEW-654's) prepared by OIL,
State investigative agencies or State Medicaid Fraud Control Units.

OT-will be responsible for assuring the timely preparation and update

of HCFA-50's (HEW-654's) by the OI regional offices, State investigiativé
) aémcies and State Medicaid Fraud Control Units, and for proper

submittal of all such forms to HCFA for system input. '

OI will also have responsibility for préparatim. update, and
submittal of HCFA-50's (HEW-654's) to HCFA on’ all ful}-scale cases

“'not referred to OI by HCFA, Likewise, when OI is informed that another
investigative body has a Medicare or Medicaid fraud case under full-
scale invest:.i.gatim, OI should prepare a HCFA-50 (HEW-634), and transmit -
it to HCFA. OI will also be -re‘s‘pons'ibl_e for the submittal of all update
forms on cases of the above types until the criminal and civil fraud ‘

. aspects have been 'cc'm;;letely dis-posed. .

HCFA will continue to maintain the national Medicare/Medicaid Vorkload
Reporting System for both fraud and abuse cases until po later than .
) July 1, 1980. At that:: time all Medicare/Medicaid fraud data then in the
system, as well as all historic;'il Medicare fraud data not included in
._ the_cu_rr_c_ng system, will be transferred to OL OI will t:hcn have
jg.cxnplgte and total responsibility for the further maintenance of the
rational Medicare/Nedicaid fraud workload system, and HCFA will assume
regponsibility for maintaining data within its system regarding national

Medicare/Medicaid abuse case data only.
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After July 1, 1980, cc-vphance w:.th all requests of any kind, from

whatever source, for st'atlstlcal data on past and present Medicare/

Medicaid fraud cases/mvestigapioqs, will be the sole responsibility .

of OL.«"

HCFA Reporting to OL

HCFA will continue to provide the present nmtlﬁy report to OI on
all full-scale Medicare fraud cases under investigation by HCFA
regional offices without OI involvement, all HCFA Medicare cﬁses pending

© with U.S. Attomeys without OI involvement, and all Medicare convictions

obta.med by HCFA durmg the month in cases in which OI was not
directly involved, until such time as these cases have been

coapletely resolved.

- z

However, as of July 1, 1980, HCE‘A will no longer ]
report to OI on a monthly basis regarding Medicaid fraud convictions

obtained by non-certified State investigative agencies. OI will establish

its own State agency liaison for purposes of gathering this data.

Administration

"A. In some cases, it may be necessary for HCFA staff to assist OI on

N

a spec1f1c case. These situations should+be rare, and HCFA b
partlclpatlon will be requested for a specific case or related group
or cases in a formil memorandum for the record. Such requests will
require CO/HCFA cleara.nce.‘ l&;erever possible, staff and time

eonsiderations will be estimated.
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¥hen HCFA does(participa.te with OI on a specific case(s), presentation
to the U.S. Attorney will be made jointly by both OI and HCFA staff
members. )

B. Case referrals mentloned in this memorandum will generally be
made at the regional level.

C. Issues on general questions of approach and policy, and issues - _
e specific cases between Oi and HCFA should be resolved locally.
Issues that carmot be resolved locally should be submitted to

OI and HCFA central office components for resolution., This
includes disputes between OI/HCFA staff cn vhether a case should
. be concurrently adm:inistré,tive.ly via overpayment determination/

. recoupment and/or termination/exclusion/suspensim action.

- .
-

D. The 45-day rule mentioned m Section A.l above will be closely
_adhered to by HCFA. ~ If no written OI objection is received
in HCFA within‘t:his time, aﬁmprhte administrative action will
be begun by HCFA on the 46th day after referral to OIL. °

E This statement supercedes all previous OI/CP1" agreements on .
the matter of }!edicare/}!c;dicaid fraud, and gore specifically the

. current.such agreement dated September 14, 1978, as signed by
former Inspector General Thomas D. Morris and Don E. Nicholson,
former Assistant Administrator for Ptogfz: Integrity. .

Richard Lowe ) Leonard Schacffer
Acting Inspector Geoneral, : Adninistrator

DIEW
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Acting Director, . -
Bureau of Quality Control 2/8/80
Regional Director

0ffice of Program Integrity, HCPA/Atlanta OPI:WDZ

Revised Femorandum of Understanding Between the Office of the
Inspector General/Office of Investigations and the Health Care
Finaneing Admin{stration-Medicare/edicaid Fraud—ACT10¥~—Your
Memorandum, January 24, 1930

Ve sppreciate the opportunity to t on the proposed revised memorandun
of understanding. .

We certatnly approve of the proposais to strengthen the MOU by
glving examples of what the term “strong potential for fraud" really
wemas. This has caused problems in the past which undoubtedly will
contiaue but pinning it down some will definitely help. Any further
"pinning down” you can do will be appreciated.

Thi written notice within 45 days of referral will also help considerably,
We would 1ike to see the second paragraph on pare 3 further strengthened
by arendfng this section to read "0 vill inform ECFA regionally

in vriting as to whether they have specific objection to the taking

of congurrent administration/sanction action by TICFA and their reasons
for such objection. We would like to get something in here that

would prohibit such objection based on vague feelings that HCFA

actions will somchow “mess up" the criminal sction. In this same
paragraph, ve sucgest adding the words "and whea” asfter "...whether

they iatend to schedule the case for fuvestisation”.

On page 4 with respect to civil fraud, we would 1like to seo some
flexibility retained on a resion-by-region basis. In regions vhere
OT 1s unable or declines to handle civil fraud, OPI ghould be able to
take up the slack. 1If wve go with the MOU as vritten, we can only say
‘that in our opinion this will effectively end civil fraud actioos

in this region. OI bere has never shovn any inclination to get involved
with civil fraud. We have never been satisfied that sufficleat
erininal investiration is doce in tost cases; sdnce civil fzaud
requires almost the same effort in investigation, we simply will see
the dexise of what can be an effective todl for dealing with fraud.
Enough said.

© Frank D. White

HCFA:OPI:WDSimmons:vrc:2/8/80
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Acting Director ) ' ot
Bureau of Quality Control [\

Revised Operating Statement Between the Office of Investigations/Office of the

. Inspector General and the Health Care Finapicing Administration—ACTION

Attached for your review is - the Operating Statement prepa;'ed
by your office (draft dated 5/15). We have also attached a chart which compares
the language contained in your 5/15 document with the language contained in the

proposed document which we sent to you on"March 17, 1980, and which discusses
the revisions to your 5/15 document which have been proposed in the attached revision;

we hope that this chart will facilitate a discussion of the various proposed documents.

The revised Operating State ment which we are proposing corresponds in large part

. to your 5/15 draft. The changes we have proposed generally attempt to clarify

and make more specific the language contained in your draft document. Onlyin
Yimited instances (e.g., in forgery cases, administrative costs in 01 investigations)

have we proposed revisions to your language which represent a major poticy/procedural
change. In addition, we have proposed a new section (which was not contained in
either our March 27 version or your 5/15 draft) which would require the OI and

HCF A regional components to meet periodically to discuss com mon problems, conzerns,
and issues. : ’ '

To expedite the finalization of an O/HCF A Operating Statement, we propose that
representatives of our staffs meet on July 8, 1980 to discuss the revision we have
proposed and resolve any concerns or problems which may exist with reqard to this
document. Necessary arrangements can be made l;egarding time and place for the
meeting by having your staff contact James Patton on (FTS) 934-8000. Should you
wish to discuss any concerns you might have prior to this July 8 meeting, pleas
feel free to contact either Mr. Patton, or myself on (FTS) 934-5878.

Martin L. Kappert

cc:
Nicholson
patton
Broglie
File

RFC

FNV21/Broglie:1p
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OPERATING STATEMENT
OFFICE OF INVESTIGATIONS/OFFICE OF THE INSPECTOR GENERAL
. . AND THE .
- "HEALTH CARE FINANCING ADMINISTRATION

I Purmsé

The purpose of this document is to delineate the responsibilities of the Health
Care Financing Administration (HCFA) and the Office of Investigations (OI),
Office of the Inspector General (OIG) with respect to the handling of suspected
criminal violations involving the Medicare/Medicaid programs. It also provides
guidelines to be used by HCFA and Ol in the processing of such cases, and outlines
policy and procedures to be followed in certain related program and investigative
matters.

N. Background

HCFA is responsible for the administration of the Federal health care programs
(Medicare and Medicaid). Ol is responsible for the supervision, coordination,

" and direction of all criminal investigations relating to the programs administered
by, and the employees, contzactors, and grantees of, the Department of Health
and Human Services. The HCFA staff consists of persons with extensive program
expertise, and experience in identifying various patterns of abuse, as well as
potential fraud, by the HCFA program participants. The Ol staff consists of
professional criminal investigators who specialize in the investigation of economic
and other white collar crime. The effective control of fraud against the HCFA
programs must involve the effective application of the strengths and skills of
both professijonal staifs.

IIl. Preliminary Review and Referral

HCFA will perform or direct an initial review on complaints it receives and on
other information regarding questionable practices which it identifies or receives.
At the point in the initial review where HCFA staff have sufficient information

to believe a strong potential for fraud warranting full-scale investigation exists,

the case will be referred to OI, and additional developmental work will be performed
by OI.

A. Noninstitutional Fraud Cases

In a noninstitutional (Part B) case, HCFA will consider a strong potential

for fraud to exist when the initial review results in a 40 percent success
ratio with respect to beneficiaries contacted (i.e., including the initial complainant,
40 percent of the beneficiaries contacted during the initial review who can .
definitely either affirm or deny that a service was provided, deny receiving
services as billed by the provider), While HCFA will use this success ratio

as a general guideline, it will also consider such factors as the extent of

the potential fraud in terms of potential loss or impact on the programs, .
and prior or continuing problems with the provider in question, when deciding
whether referral to O is warranted. Once HCFA determines that there

is sirong potential for fraud and refers thic cazz 1o OI, zil interviews with
subjects or targets should be deferred to O, except where HCFA is pursuing
administrative action in the case. )
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I there is not strong potential for fraud, HCFA will initiate appropriate
administrative action without referral to Ol. T

B. Institutional Fraud Cases

In an institutional (Part A) case, HCFA will consider strong potential for
fraud to exist when a review is extended beyond the desk review stage into
the field audit stage and the field audit reveals cost report entries which
cannot be explained away as clerical error {e.g., personal expenses are charged
to the cost report; nurses whose salaries are charged to the certified portion
of a facility are signing medical records of patients located in a noncertified
porti&;n; costs disallowed in previous years are included in the current year's
costs).

While recognizing that the preliminary review for an institutional case may
vary as to the scope, depth, and type, HCFA's review will at a minimum
consist of the following activities: (1) analyzing the allegation or other basis
for investigation; (2) determining that, if true, the facts alleged would constitute
a violation of applicable law or regulations and citing such law er regulations;
{(3) determining that the alleged unallowable cost(s) appears on the provider's
books and records; (4) determining that the unallowable cost(s) was carried

- forward to and was jnciuded in the cost report; (5) determining Federal reimbursement
to the institution and its Medicare and Medicaid utilization rates; (6) determining
action taken by the intermediary in its Jast audit or desk review in relation
to the costs under scrutiny; (7) determining ownership of the institution and
whether such owners are involved in other such institutions; and (8) determining
that the cost report was filed, .

Where a strong potential for fraud does not exist, HCFA will pursue the
case administratively without referral to Ol

C. Beneficiary/Recipient Fraud Cases

Primary responsibility for investigation and referral to U.S. Attorneys of
beneficiary/recipient fraud cases at this time will rest with HCFA unless
there is an indication of a Controlled Substances violation by the prescribing
physician, pharmacist or recipient, or a conspiracy with a third party such

as an employee of the paying agent or a medical provider. In these instances,
the case will be the responsibility of Ol after an initial review by HCFA.

D. Kickback, Rebate, and Bribe Cases

Because of the unique nature of such cases and the level of investigative

effort required (i.e., discussions with individuals who have knowledge or
information of such alleged activities), HCFA will inmediately refer to

Ol any allegations or information concerning kickback, rebate, or bribe situations
after first analyzing the allegations or information and determining that,

if true, the alleged facts would constitute a violation of applicable law.

Ol will then assume responsibility for the ensuing criminal investigation.

HCFA will not contact or review the records of the provider.
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"E. Certification -Fraud Cases
HCFA will be responsible for conducting an initial review of alleged certification
frauds, but will refer cases involving strong potential for fraud to Ol for
additional investigation and presentation to a U.S. Attorney.

F. Assignment Agreement Violations

HCFA will handle cases involving assignment violations, but will refer cases
involving potential prosecutions to OI for additional investigation and submission
toa U.S. Attorney. :

G. Cases Involving Alleged Fraud by Federal, State, or Contractor Employees,
or Organized Crime

HCFA will refer to OI without any preliminary investigation, all allegations
Involving the possibility of a crime by: (1) a Federal employee; (2) a contractor
or State agency employee; or (3) organized and recognized major criminal
elements,

"H. Medicare Check Forgery Cases

Pursuant to regulations at 42 CFR 405.1695-1697, HCFA will refer Medicare
check forgery cases to the U.S. Postal Inspection Service or appropriate

Iocal authorities. OI will continue to provide HCFA with handwriting analysis
support through the FBI Document Lab on all cases of forgery which do not
involve postal violations, or cases declined by the Postal Service due to manpower
limitations,

L Information Relating to Ongoing Investigations

HCEA will immediately refer to Ol any complaint received on a matter which
Is currently under a full-scale investigation by OI, any other Federal investigative
agency, or by a State agency or State Medicaid Fraud Contro! Unit.

IV. The Referral Package

The refercal will consist of HCFA preparing a narrative summary of all activity

and information on the case, and transmitting this to OI together with the

complete case file. A copy of the narrative and case file will be retained

by HCFA. In the narrative, HCFA will set forth a listing of the various administrative/
sanction activities, e.g., suspension of payments, overpayment determination/recovery,
termination/exclusion/suspension development, etc., which it plans to take

concurrent with the criminal investigation to be undertaken by Ol.

V. Acceptance or Return of the Referral Package, and Followup by HCFA

Within 45 days of referral, OI will inform HCFA regionally in writing as to whether
they intend to schedule the case for investigation, In these cases, Ol will also -
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action by HCFA, and their reasons for such objection. The effect of the Ol objection
will be that HCFA will take no concurrent administrative/sanction action pending

resolution of the criminal aspects of the case..If the case is not to be scheduled
for investigation, OI will return it to HCFA.

V1. Recoveries

~A. Civil Litigation

HCFA will be responsible for the development of all civil fraud cases, except
where a case has previously been referred to and accepted by Ol for criminal
investigation. Therefore, in those cases which were lacking strong potential
for fraud which were not referred to OI and in those cases which were referred
to Ol but were declined by Ol for investigation, HCFA will be responsible
for civil action, including common law recovery and actions pursuant to
the False Claims Act (31 U.S.C. 231).

Ol will be responsible for the development of civil action only in those cases
which were referred to and accepted by Ol for investigation. HCFA will
honor all reasonable requests by U.S. Attorneys or DOJ Attorneys in the
preparation of civil litigation in such cases that were developed criminally
by Ol or another investigative agency.

In addition, HCFA will be actively involved in all negotiations which involve
the settlement of the civil suit where such negotiations would have a bearing
on HCFA's ability to take present or future administrative overpayment
determination/recovery action, and/or termination/exclusion/suspension
sanction action.

.B. Administrative Recoveries in Non-Fraud Cases
.

Where the initial review identifies an aberrant practice, but not a strong
potential for fraud, HCFA will develop the case for appropriate administrative
action.

C. Plea Bargains in Criminal Cases

To the extent of OPs invalvement in the presentencing negotiations, HCFA
will be consulted and afforded the opportunity to participate fully where
such negotiations would have a bearing on HCFA's ability to take present
on future administrative overpayment determination/recovery action, as
well as termination/exclusion/suspension sanction action.

Vil. Cooperation in HCFA Administrative/Sanction Action

With respect to withholding of payments in criminal cases, particularly where
Grand Jury action has not begun, HCFA will decide the appropriateness of the
withholding action and will instruct contractors and advise State agencies. In
order to avoid t.‘-s oss of ootential overoavmems, not only through the ultimzate
settlemen: ol ..
of payments to provxders, Ol will advise HCFA upon request, as to the stage of
the investigation/prosecution.

sig, 1.1 2133 10 bz atle 12 respond 1o zppeals on ine witnnclding
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Upon indictment and disposition in any Medicare or Medicaid case, Ol will follow
the requirements in the Medicare/Medicaid Workload Reporting System, i.e.,

- update of HCFA-50 (HEW-654), and a copy of the report of investigation will
be sent to the HCFA regional office. OI will also notify the HCFA regional office
and furnish that office with copies of the indictment and report of the disposition,
so that HCFA can take appropriate suspension action pursuant to P.L. 95-142,
termination or exclusion action pursuant to P.L. 92-603, or other appropriate
action of the Social Security Act. The purpose. of the above documents is to
allow HCFA to determine the length of the suspension. OIG will obtain, where
practical and not prohibited by law, and provide the report of investigation, indictment,
and judgment for all cases investigated by either Ol, the Medicaid State Fraud
Control Units, or State investigative agencies where no fraud control unit has
been certified. OI will assure that the U.S. Attorney is advised of all possible
administrative/sanction actions that are available to HCFA (termination, exclusion,
suspension, recovery, etc.).

HCFA will expeditiously notify OI of any administrative/sanction action taken

on an OI case, either during the course of an investigation or subsequently. By

an Ol case, we mean (1) any case that was investigated by OI or has been accepted
by Ol for investigation; (2) any case that has been referred by OI to another agency
for investigation; or (3) any case resulting from a task force effort where OI

. had either an investigative or a‘monitoring role.

."VHI. Miscellaneous Provisions

A. Administrative Costs in Ol Investigations

Whenever Ol requires the assistance (in providing information or records)

of a Medicare carrier or intermediary during the OI criminal investigation,

or is contemplating the issuance of a subpoena to a provider for records,

Ol will censult with the appropriate HCFA regional office to discuss the
potential cost to the Medicare program of providing such assistance or complying
with such subpoena, and to determine, in appropriate cases, whether alternative,
less costly means exist to obtain the information/records required by Ol.

B. Technical Assistance by HCFA in OI Investigations

‘In some specific cases, it may be necessary for HCFA staff to provide technical/
programmatic assistance to an Ol investigation. When such a request is

made by Ol, HCFA will, as expeditiously as practicable, provide such assistance
where such a request is reasonable and essential to the successful outcome

of the case. Similar considerations will apply to HCFA's responding to similar
requests for assistance by other investigative agencies with HCFA cases.

C. Obtaining Cooperaticn in Investigations

When Ol notifies HCFA that it has accepted a case for criminal investigation,
HCFA will inform Medicare contractors, Medicaid State agencies and fiscal
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agents, and Social Security offices that they may be contacted by Ol for
‘information to support their investigation. .
This notification will be withheld in those cases where Ol advises HCFA
that such notification would in any way compromise the investigation or
is otherwise not desirable. All further contacts on individual fraud cases
(with ex®eption of those covered in item B) will be made by Ol, except where
HCFA is conducting a directly parallel development, for sanctions purposes.

HCFA will utilize its relationship with these agencies and entities to educate’
them to the need to cooperate in Ol investigations. OI will apprise HCFA

of any problems in obtaining information {from contractors and States, and
HCFA will intercede to obtain cooperation.

D. Action Levels for Of and HCFA

Case referrals mentioned in this memorandum will generally be made at
the regional level. '

Issues on general questions of approach and policy, and issues on specific
cases between Ol and HCFA should be resolved locally. Issues that cannot
be resolved locally should be submitted to OI headquarters and HCFA central
office by the respective field components for resolution.

E. Contacts with Other Agencies

Contacts with Medicaid State agencies and contractors for monitoring and
management purposes will be maintained by HCFA. Contacts with State
Medicaid Fraud Contro! Units and investigative agencies in States which
do not have certified units under section 17, P.L. 95-142 will be maintained
- by Ol or OIG. -

- Contact with the FBI, Postal Inspector {except for forgery cases covered
in section IlI, H. of this paper) and other investigative agencies on matters
under criminal or potential criminal investigation will be made by Ol. Ol
may request HCFA to provide ad hoc programmatic assistance to investigative
agencies.

F. State Investigative Agencies

Total responsibility for the certification, recertification, monitoring and
funding of the State Medicaid Fraud Control Units will rest with OIG.

OIG will monitor the Medicaid fraud investigative activities in States which
do not have certified units under section 17, P.L. 95-142. HCFA will provide
OIG with any information needed to evaluate the State agency fraud activities.
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G. Fraud Workload Reporting System

OI will, as soon as practicable, establish and maintain a system for tracking
the Medicare/Medicaid fraud workload. Until this system is in place, HCFA
will continue tracking the fraud on-their present.system.

H. Form 1513 Procedure

HCFA will establish and maintain a system for compiling the information
" described in sections 3 and 8 of P.L. 95-142. Such information will be furnished
to OI upon request.

" 1.  HCFA Reporting to OI

HCFA will continue to provide the present monthly report to OI on all full~
scale Medicare fraud cases under investigation by HCFA regional offices
without Ol involvement, all HCFA Medicare cases pending with U.S. Attorneys
without Ol involvement, and all Medicare convictions obtained by HCFA
during the month in cases in which Ol was not directly involved, until such
_time as these cases have been completely resolved. However, effective

with the signing of this statement, HCFA will no longer report to Ol on a
monthly basis regarding.Medicaid fraud convictions obtained by noncertified
State investigative agencies. Ol will establish its own State agency liaison

for purposes of gathering this data.

J. HCFA Coordination with Ol When Access to Records is Denied

If access to records is denied during any initial review, OI should be immediately
contacted to discuss the possibility of their exercising subpoena power.

Once the potential for fraud is identified in the initial review process, all
interviews with potential suspects or defendants should be deferred to Ol.

K. Periodic OI/HCFA Meetings

On a periodic basis {not less frequently than quarterly), Ol and HCFA regicnal
office staff will meet to discuss issues of common concern and interest.

Such meetings will include, at a minimum, a discussion of the following:

(1) cases that have been referred to Ol where HCFA is not pursuing administrative
action, but where Ol believes such action may be appropriate; (2) cases where
HCFA has proposed administrative action, but Ol has objected to such action;

(3) specific cases where problems in initial development by HCFA or subsequent
investigation by Ol have arisen; (4)-other specific problems or concerns about
current procedures, practices, etc.

The first such meeting shall take place no Jater than 45 days from the signing -
of this agceement.
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IX. Superseded Materi.al

This statement supersedes all previous OI/HCFA agreements on the matter of
Medicare/Medicaid fraud, and more specifically the agreement dated September
13, 1978.

Richard B. Lowe lll  Date . Howard N. Newman Date
Acting Inspector General Administrator, HCFA
DHHS
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156 bu contidered by the NCFA regienal aliice
10 Ol Is verraauede

Oues b

[§§3N)
At the poist (& the 'nlhlllry Toviow vhare BCYA has

suffieleat Information to believe o strong potential

tor fraud, ¢ full-scale { 1 (!

¢! oxlets,
the case vill be referred to OY and sl addivionsl
development vork will ba performed by OI.

I deciding whather to reler a cess, BCTA will consider
ouch Lhisgs a8 the susbier of deneficlar

Teselviag & service, the setio of dentaly within the
Shaple revieved, prior or continulng probleme with
fthe practitionsr, supplise of provider ta guestica,
and the entent of the potentisl freud ta terns of

potential loee or Impact wpon the pro

¥ith respect te complaints Involvl

prectitionsr,
JNCTA will conduct Lte Lnitlel review. Once potantisl
£5aud 19 L18entified in the laltta) yoviev prucess,
a3l dptarvieve wisn aubjacts or targets should be
detorred te 01, - '

In ssees hnlvl” supplier freud, NCPA will esnduey e
fsitial veviow precess viich will faclude the asslysle
of suppltar reesrds, ladevatery zoverds, ote.

Revioed te fadicate that HCTA will wee D peveast sucdoss
t::n ess criterta for vafarrel te 01, Otbavwivce,

languags Lo basisally the asme.

e

19¢



Vil VLRI iU

itu:féul. Fraud

Cases

ar.a.n

tutional casa (Part A), streng potentls) (o freud
exi1l when & review 13 eatended beyond the deik raview
tta the f1e16 sudit stsge, and the Treld audit reveals

e
i above, i tha
the suspecied fraudsient octivity b munuc whe MM
adalalavativel,

-In..}‘?k-ll”-“ Iy withan
reforval 40 OL . ]

'. fraud nay exist,

(I15.C)

]
The cost report weuslly & very time-coasuming under= ‘

taking whick for a succesefal resolution could require the
ehille of the prog

expert, the suditor the professionsd
Savestigetor and the prosscutor. Yhe mortality rete from '
& erjaine] standpaint cam be very high uader the dest
vmumy wil) de resolved clvilly

Only shose with the

elrcunstanc

or sdminfsctrastively.

potentlial vill be accepted for eriminal fnvestigstion. WNow
over, the ¢ . for & \ 1gsed
covld | 1 in the 07
otsfting, '

NCTA will heve sesponeiblitty fer documenting the facts of »

€aew VhiCh varrant s Fscommeséation for a full investigation.

Sowever, SCYA will advise and periedically brisf OI
o8 the 0Ost repert sese wertlesd in which the potential for

Hormally, vlll‘ be sccepted or met

sscepted for investigation by OF at these periodie briefing

sessions,

Tos preliminary review for ths cost repors cese will vary
widaly as o the scope, depth and type. Novaver, ia al}

the review will conslet of 1} snalysing the a)te. stiee, -
sl for favestigition, 3) determining thst ¢

true, the fecte sllaged would constitute & violstion of

or other

uch lave oy

opplicable dav or Fegulstioss and citim
vogulations, J) determining that the allegsé unallowsdle
4} dotemnining
to and vas

on the Provider's booke asd record

soat sppes
that the Dallovable cost vas carried forva
lnlw" in the cost Feport, 4) documeating dlscrepancies
Sownd fu the booke and records aad is ecal and written
) 614 1sg foderal vol “ e
i and 10 Mead ond dads wsilbsasion races,

'
“Stroag potestisl fer fravd” fe defiesd}
provided,

wussplen ore

Ioicial paragreph s deleted.

.
Periodic briafing formst for vefsrral le daletad) o new
provision fe edded st cod of MU to d.s1 with petiodie
westings betvaes Ol and HCTA steff

3 ond 7 undar WCFA'e vesponet’.:18tlen have beem
od; mmbar 3 becauss the vording is wnclasr and
en to fndicate that UCFA woulit be perforeing

& (ull=scale favestigstion Cype sciiviiy; number 7

ve view thin s¢ mtatliag & §rest deal of tine
tost, .
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Wz - 18 -

- Olc VBRS!ON

7 determinlog If alle, unallowadle ceate Impact on

prior coat n.ul

+ B} determin sction taken by the

Internediary So Ste last sudit or desk reviev in relstion
16 the custeunder tay, 9
Lastitur

ip of the

#08°the ownar’s involvement 1n other such o=

stitutions, snd 18) deteruining that the cest repors was filed.

kback, Rebate,

Bribe Cause

(V.E)

HCPA wit immediatety reter 10 OF any Mlagarions or information
Concavming o reba eoume
oo drmvesninied uﬁ. ol-‘l N rerpancibiliny

(I1L.D)
In she Snsticutfonsd setting, the prediminery roviev

will consiat of he *tepe outlined fan 117 € sbove,

erming whethur the Afek.
Seck/radate v 4 offost ogatnet so- T
Isburesble oosts. Wovever, WCPA will mot contsct

or goviev the recesds of the payer.

18 the acasimstitucional satting, MCPA wil)

femedlately vefer to O any sllegations or Snformatten

soncesning kicibacke or o OF will then assume

Sesponeibility for the sasulng

luinsd investigstion

fictary/
!ptent Fraud
N

(V.A)

wllﬂlly for Investigation end refory; Us. Atverns,
of bonaliclary/reciplens uumvuml. »

et

U
© V.8, Attorneys of bensflolary/recipient fravd ¢»

- alter an faitisl Peviev by MFA.

(I11.8)

Prisary responsibility for fnvestigation ané fezvs) 0

thie time wil) vant with HCPA unless there fs sn
4ndlcation of & Contrelled Subs vielstion by the
proscriding physician, pharsacist or rec)

", oF l'
Plrecy with & thlrd pasty avch as an enpleyse of
She puylag sgent or o nedies) previder. Ia these

Lasteaces, a €ase will Se tha respomsisliicy of OF

e ehange.

€98



Viu VERILUN

REVISIONS MADL 10 4.
01C_VERSION

eee Involving
leged Fraud by
lezal, State, or
tractor Employees
Organized Crine

foe ts OV -man ny preftminary lnvestigation, but
i nature and details of the sliegation,
1y of & coume bys (1) 8 Federsd
-u.,... o () organisad

gency
recopniaed major Criminal sloments,

(111.C)

JMCTA wil) refer xo Of,wvithout sny prelisinsry im tigétion,

all sllegations iswolving the possibility of & orime bys
(1) &.7edera) esployes

{1) » contractor or Etate

ney

enploye. snd vecognlsed major eriminsl )

12) ergentae

elemonte,

e change.

‘gery Cases

v.c)

HCPA will refor Medicars check for gary cases 1o the U3, Portal
Inipeciion Sevvice o appropriate loca) authorlilas, Of will continue
evide HCPA with Nanderiting snatrils lupport though the
Docurgent Lab an all cases of Sorgery which do st Javelve
pu-ul violation), o cases decilned by the Pestal Service dus 10
Umitstiona,

(III.}%)
uSrA wil) geter focgery casus dlvectly te O1 for evalvation anéd

possible refervel %0 amethay (nvestigative sgencien.

luuhunu vest BCPA with chech (on-nv vesponetibilitie

illuh-l proceduras to hs-tle Ho

1y Cosas.
evioed section to I-‘lu

wra's

fgnment
eencnt Violations

(v.D)

HCPA witl Sandle cas lnvalving smlgament agreement vislations,
St witl ulc’ ¢ln| Invatving potontial presecutions 10 OF for sddriana)
Invastigation and submusiion 10 ¢ UL Attermey,

(111.F)
2CrA vill handle sases unh g sselgrment ggrosaent

wiolatisss, but will refer

involving potentis) presece~

ntetion te

tions to O for sddteional Lavestigstion snd i

a U.F. Attorvney.

Yo thangse.

:ificatian Fraud

(I11.E)

NCTA wil) Da Tesponsible for the davelopment of surtificstion

groude, but will vefer & Ing potential P lea

tigatien and proseatation ta &

te 01 for additionsl &
presr

0.8, Attarney. Binos =3 provid

Coleny ponslty vRich
84¢ ot Deon waed te date, BCTA will apply were sffert to
-

shis ares than 8 Das ia the pess.

121 fov Crond” substituted se eritevia for

413



Q1 VEMSION =

mat for Referra.
Subsequent Action

TUTATYY
The relerral will canilst of HCFA greparing & rarrailve wmmary
of ol scrvity and an the Care, and i
W 18 Of 105 ¢1hser with the completa Case file. A copy of
aareative and cure fite will B¢ retslned by HCFA. I the
warcative, HCFA will vet forth a inning of the varioa ,
admlaistrative/ianciion ecilvities, o.g., wipension of payments,

dovelopinent, et
Ve criminal lne

v
hach 14 plans 10 take concurrent with
31ion 16 be undertaken by Ol

WILNN 43 days of refecral, O will lnfwrm HCFA regionally
In_wviting as to whether they Intend te ichedute the cate
Tar Iovestigation. I these cases, OF witl also
Vwy have ipecific objecilon 1
sanciion actien by HCFA, and the
The etlect ol the Of objection will be
Bia !

her
n1 adminisrrative/
Nion,

(v & V)
‘The raferral wil? ~oaiist of NCFA preparing & marsative

sl sostvity ass
0 O together with the coaplets case file.

.arwatlon oa the cese, and tnn-nun"' this

——ry 14

A copy of the asrrative

44 case file will be retsiped by RCTA. Im the merrative. NCTA
will set forth a llnln; of the varlol dalnlotrative/ssnction
activitiesn, e.9., Instions

recovery,
it proposse to take.

A or Neturn of the Referral Packag

action pendisg
o U Criminal 81pects of 1he Casee 1 1e Case 15 mad o be
chaduled l-( Uwertigation, Of will return it te HCFA.

(VIIL.D)

‘Mil-dynl-unu-\dhklhl‘.llbnvmhdnd

 2duted to by HCFA. U me M7idten O ohjoction is racoived in II'C'A
withia N heve Ao et Aolice TRI1 3A sbirclian

L s JPPrepriaLe A AWVl ing aCTik AL b Dogun
Mduh“lluydunl-v‘.\l-' ot 4

tor in

to sccept the ¢

Stste whelher they hawve specific objection to the taking of concuryery
The effect of the OI

sdninletrative/sanceion sction dy NCPA,

1on of e

oto., wvhich

80d Follow-Up by RCPA
.

0OF will infors MCYA regionslly i vyiting &8 to vhether they iatend
u, OF will aleo

‘objection will be thet BCFA vill take no concurfent sdainlatrative/

senction sction pending resolution of the erleinsl aspeces of the

O subsequently withdrave m‘- objection. il the sase
pted for lavestigetion, OT will se advise NCFA.

43=~dsy guideling for O1 vaspesse Mas boen added,

rmatfon About
ing Investigation

(I1.A.1)

pIAint Nas Deen tecalved on o matter .
WK Ls cweently wnder & full-scals Madicare/Medeaid in siigerion

(111.1)
8CTA will Lasedlately veler to OF any complalne received

@8 & matter vhich fo currently under a full-scale iavestigation

Ao t‘-uc.

ucted by OI :"&’“J;l"“;'l"::":;"';,u"c‘;:;‘:;“":""“"" b7 OF, any ather Fadoral davestiganive sgoncy, or by a
* State QSA0Y oF State Nedicald Proud Costrol Ualt.
(11.4.2) (V1) .
d
T thase Cases Lacking strang potentlal for fraud which were ¥CTA will be for e L] “@ in shiey
L Fesud brothintt tvll Litiganion 1 3 by the Justice e frearen N
for knvestigation; o we, elv savion 1o projpass, e Justice Departount, Inc ng ') WCTA vill have
o e q'uv 43 8 resutt of the laveatigation HCFA will ssuame — e ' Distinction betvass trpes of cases,
m‘m',:zzgl;;nm“ﬁ Pwauant 19 the False omaon Law Facovery aad sotioas pursusat 10 the False Cleime ® mada clearer,
Hawerer, In those caies Inventigated by Of where o declaton et (a%e3c I, . The Fefarance te the ¢ivil woney posslty peavislon
"l"*"‘”‘n Att Snile It 40 recognised that NCFA hss procedures in place hae boom doleted. . .
‘ the megotiation and settiement of smounte due Lt Progea
oo federsl folse claine 16 preferadle applieadle,
. a‘;.“::.'ﬁ""l‘:l'.'& ““”‘:‘"":m;:"::'::“""lm"" Sovever, W is proference gould changs with the ssscies: t the
‘. gy:du ol, o hoamnuuﬂ:\:.’-:m o4 olhar atly prepesed eivil monsy pensities legislation.
. \ werkdosd i

Ve ———— o —

G9g



QIG VERSIO

tvil Praud (cont'd.)

T

i
Wnere clvil 10tl, .on 1s prediceted vpon taformstion devafoped

i & crimined favestigatios by OI, OF will, conalsteat with

" n. spplicable 1av’ end the Federal Rules of Celainsl Procede

tes 1) provida pertinenc and necessary materiel Am the OI fide,
1) fscilitate nuu;-ry access to any sudit report, workpapere
or sther materisl 1a poseacslon of OI or the 010 Audlt Agency,
3) make the O cave "onti-) svallsble to II’DIIII and answer
1ons oa the O1 development, snd testily i Civil Coure,

L
and 4) anslat If posdible fa factlitetisg mccess o any sveentisd

Qrasd Jury materisl vsed in the erininal investigetion.

Where civil Jitlgation fo predicated vpas tuforsation developed

18 & crisinal investigstion by smrother Agency, 03 will, consistens
appliceble law, sssist An faciiitating scasse ¢o

infarsation im thst Agency's file,

Although preparation for clivil ullu(lo-'h the prisary

case 4

sesponsibllity of NCFA, wh.

almost enticely, vpon the developsent f

ntirely. oe

on OF eriainel tavessis

gation, PI xlll vpon reauast By UCIA. end sqr

sant by the

spensibf Uit

ttlement

Aselatens Tnupecter Conoral for lavaetiystion

for ssch & oivil saes. Nowever, 18 he evest of &

prior to trisl, vesponsibility will revert to A for Come

the D.8. Attorney in sveiving at

sulting vith and sesietd
amousts and terms of the settloweat, O will mot be lavolved.

2C7A vi1l honor eld ble Teg for asss oy
0.8, or DOY in the p ion of civil

1icigetion in 8o Shat vere lwuw

b7 aasther favestigasive sernsv, .

99¢



totiations of
itlements

L3 Wit HCFA will be actively Lavolvad In sl egetiations
Which invalve the settlement of 1he ¢ivil wl

wch
Pagotlations would have a bearing en HCFA' abliity te take

Prosent or future
kl::\ and/or termine tlanjeuciusion/suspension sancilon
sctivity, .

(II.A.1) .
I 1he corse of The seltiement of the criminal case, the HCPA
frg.onal ailice will be actively nveived in any prewmicacing

" Megotiations which would have & Bearing on HCFA' by

30 the eatent of OI's fnvulvewent in the negotistion of any
restltution of funte sgresmant, sither in s ples bargatajng or

the protationsny  coss, MCTA w11) be consuited and it 1

practicable, atforded an opportuaity to psrticipste fully.}/

9 Lakie presant o Juiwre
action, a8 well a3 sancilen activily ss regerds seemination/
sxclwion/aiperalon, O will seaars that the USAT s property
Informan nf ol) possible much administrstive/sanction acrions
svalable 10 MCFA, .

(I11.E) - .

HCTA will be acrively lnvelved Ia the negetlation of say restitution
unds ogreement teached 1 ples Dargaining ar the g ehationary
daterminatiol procems, (See alie Sectam U, Al and 2 sbeve)

17 Experience has shovn that the monetsry recovery bn a cririnel
Cese usually vill bo restricted to the non loce described an
the Lecictrant or Inforration, (although thero.srs excs;ticasl.
The eviduatiacry requirensnts to toAvicE sre grealcr than those
feguired to eustala a civil or adninistracive sction. Therefcore

Bn wegneet offer to plead

by an Aqency
the Indiciaant.

titutio
Ahe Provider

o minsl
wvished 10 contest the Other amount,

HCPA'e tele $5 Doth eviaina! - 4 glvil
ssttloasnts hes doen glorifi- ..

The fostnote will be face -10d late
HCPA'e opereting lnstructlo: < ter the
vegle

(11.B)
Theey dituations where shervant praciices sxint, but which do net

Peosent stang patential for traud, will bo devalaped by NCFA, olther
direcily of Srevgh for ctlen ~

(V1I.B) R
¥here the faitisl seview léentifies as abesTant practice

But not & potestisl for freud, WCTA vill devalvp the cese

for spproprliste sdalatetrstive acticn.

Whare an OI investigetion 414 not Tesult in » pressevtion,

or vhare & presscution 1eft the Cevernmest’s lese wasetiled,
and thage is me DOJ or BCYA preposal fer elvil litigatiss,
the case vill bo retunad 1o SCRA Sor sppreprists adalalstrative

astien. Lt

Sasically ne change.

L9¢



.
n . ed coagsrding ¢
sl 1, tadictaant, oad

tcally the same
previding report of favest
s of the withholding action | Hudgesnt te ucra,

N Civere viiand Jury 164094 B s 1t Leguan, HEFA will decioe
operatfon WATK | 1ve vithdeing sction snd will Insiruct contracio

o . ISate stencles. 1 order te avoud the fow of potentis
FA Adaministra ooty through the witimate tettlement o ost repar s, but alse

rticulesly whete Grand Jury sction hae not bagun, NCFA (

111 declde the +  priste

V;:!ilnctioll ::"-T.'s'..'-'3.'57.2".!'.;.’.’.'«‘:":7‘.'.:‘M'.'I:?:‘,‘::".‘.\“.'. né will tastruct contrsctors and advise State agenct
. the @1t} I ardar s justily continued wlihhaldingt. . In order ts avold the loss of potential everpsyments, .
Upon Indlctment and dlposhilon in any Mrdicare or Medicatd case .
or:.m follow the requirements In the Medicare/Medicald Vorkload a0t Only through the ultimate settlament of cost veports,
i €0 A~30 {HEW:638), and .
:.'K'.'::f.’,"::"ﬁ.’.'.f..l‘:’.f;"'.',f":ff...’?,‘.,., e - but o160 10 be able to resposd ta sppesls ea the withholding '
atfice. Ol will 3130 immediasely notily the HCFA regionat otiice of paysests to providare, OI vill advise ECFA, upon Tequest, .

and tamish that affice wlih copies of ihe lnaicrment wnd the judgment
¥ \he 1ime such sction tekes place, 10 that HCFA can take sppropriste

wspentian ACHOA puruant 10 D372, rermination of ssclution 20 to the stage of the lovestigatioa/prosscution.

action pursuant 10 P.L. 92-60), of othat sppropriate sectlons of

. thy Sacial Security Act. The purpose of the above documents s Opoa Lndlctment and disposition fm asy Nedicare or Medicaid
* | ve allow HCFA 10 dasermine the lengih ol the suspension,
WUl sb1ain and provide the judgment and the ather dacumentsiien osse, OI vill follov the requiresssts in the Madicere/Medicaid
dacTibed above, invenigation, indictment), for all .
caset gated by workload Reporting Systes, i.e., wpdate of RCTA~50 (ADM-E3¢), and .
» Units, of State lnvessigative aqencies whare de Praud Cenwel Un8 -
has bown cortiflad. .. s sopy of the zeport of investigstion will be sent to the WCFA .
. . zeqionsl office. 03I viil also wothfy the WCPA regionsl offi

and furnish that offfos vith copies of the indictment and the
. advies of the dlsposition, se thet WCPL can take appropriste
‘euspension sctiem pursuaat te P.b. #3-142, termination or
exclusion action pursusat to P.L. 91-601, or other appropriste
action of the Soslal Bscuzity Act. The purpass ef the ebeve

ogumanty {8 o sllov NCTFA e determine the 1a0ath ef the swspensien.

. . 0 vil) sesure that the U.4. Avtorssy fe advised of il possible
. Acaisietrstive/Sanctios sctions that are avallable te NCTA
(I11.F) . <
. Lnation [ zecovery, oto.).

HCPA wib) sxpeditioualy notify Of of sny mapanilon frem participation . :

B 1 Pederas Dealth case programa, of any payment withheld, ¢
tfication of o of wy vermiation of o pravider sirasmenty 01} s wny case .

was avertigat A2t deen sche 4

infscrative Ot i oy cave that s bven retacred by OI ‘-:'::;:":I:q 01 eane? 10 clerilied,
fon ‘' - a7 Invastigation, Fodaral or Stater or 1) I any task force affery . .o

whare Of Mot of s an Sovestigative of & manitering fole. lon, 0¥ Iy - '

. !
. . *
.
-

m g w—- = . . . o . e . . ave C e e

89¢



fochnical Asai

@ 10 OL Thass dhsstions deald Lecome

tactwical, jrosam ana
-u

3y UCFA .

tora -.mn
i d b Sioecred 12 tha ncu Re: lnnAl Admlnstrator; centrally,

0 the Directar, Bureau of Quality Conral, 1n situstions of tNe

type, HCFA will generally not asiume Unanclal respansibiliny for

U canduct of 1he aiminel Case, either belore or doring U wlal,
However, I iustiens, Of may evahe o requent 1o the Reglonal
Adminisirater. HCFA will honar mach requests whare budget funde

W o can be made avallatle, and wiwre 1he request (s reasonable
samantlal i e saccamlid stcome of the Case,

muen seyuvSLEU LY Vis GLZA WilL PEOVIde technlcal, programsstle
suppars ta an OF 1 Lgatd will be ¢

‘ority by ECPA., As vequested, WCPA vlll’ provide
—

and such

signad & Mg
b
similay

with BCPA esves.

@ sther

Daslcally the same losguage; WCTA -a'
Vessonsblenses sud the ‘T Lhe Fequest.

btaining Cooperation
» Investigatione

(111.A)

When OF notifies HCFA that It has sccepted & case for criminal
lrveattgation, HCFA will inform Medicacs contsaciars, Medicaid

i
Sca1e agencies 3nd 11sca) agents, and Social Secw ity -lh«u that
Vay may be contacied by O Jor indormation 16 suppont

(VILI.D) .
BCPA will make cortsin thet (ke oontreetsre, the Ststes and the

Nealth Care coamunisy advised of 03'a stasuatery juriséiceion

Thls rotitication wil) be wiihheld In those cases where OF advises
WCLA 1Rt susch pot 100 would 00 any way Compremite Ihe
ot detirable, Al fursher contacts

exvepiu of thowr covered in item
Bl will be inade by O, evcept where HCFA is canduCing o Sirecily
parallel developincnt, lor 6anginve purposss.
uaA -m “liise |u umlmu, whih thase agencles and entlties

¢ G 1 the noed 1 Conpers e bn Ol invertigations, OF

-lu “ppeiie NCFA o any preblems »n obisining information frem
Conwaciars and Jtates, and HCFA will larrcade 10 sblain :-p-nun.

Ve bolieve UCTA lu.uu 1s wore suplicit sbout WY
Tespsaaidilitios, consistont with 01 langueg

:tion Levels for *

and HCPA

{VIII.B & C)
b—nlnmmiwhﬁ-‘--‘nﬂl'-\llyh
ade 41 U reglensd jrvel, .

Boves o I-uulqunllcud-wtu:ﬁud'dky and laues oa
Sreclfic cates betveon OF und HCPA thoud be resalved ocly.
Deuat 1hat cannot be rewlved l.auyM‘l-wmuNu -
and HCFA conirad offica by 10 2espective fiei 1]
wactutlon, TRs Includes diuputes between OINICF A it on whvther
8 Casa Should be conowrently bwvestigatsf fov (rsud a0 wed &9 bring

over the ) of sCrA 1 s And Stress the
lage: of tholr with OF ia sl} sueh matters.
(VIIL.E)

4 in shis wesorandun vill generally be

wade ot the Tegions) leva. .
Tasuss Oa genersl questions ef appreach and polley, snd Los

ived Jocally.

oa specific cases batween OF and CTA should be ¥
Zuswes thet connot be rasolved Jecally ahould be subaitted te OF

via.
oadar serwination sad wiee/napensien sciion, ¢

tera snd WCEA contrad office By the sespective Ciedd

componsats for resolstics.
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APPENDIX P
TRANSKIT VIA: RIRTEL
CLASSIFCATION: ___UNCLAS pATE: _1/24/81
FROM: DIRECTOR, FBI W ' © PERSONAL ATTENTION
70: ALL SACs T
OFFICES OF INSPECTOR GENERAL (01Gs) . ' .

JURISDICTIONAL MATTER :

Enclosed for each office 1s a draft copy of Executive
Order 12301 and one copy of “Policy Statement of the D0OJ on {ts
Relationship and Coordination with the Statutory IGs of the
Various Departments and Agencies of the U. s."

PURPOSE: To bring field divisions current on the {ssue of FBI
jurisdiction as it relates to U. S. Government Departments and
Agencies with statutory Inspectors General (16s) and to set forth
FBI policy concerning Fraud and Bribery investigations involving
the programs and functions of these governmental entities.

BACKGROUND: Historfcally with few exceptions, the FBI has exercised
primary criminal investfgative jurisdiction involving allegations

of fraud and bribery in U. S. Government programs and operations.
Since the establishment of the various 0I6s, the FBI's jurisdiction
has been seriously challenged.

By appropriate legislation, an 0IG was established within
the Department of Health, Education and Welfare (HEW} and the Depart-
ment of Energy on 10/15/76, and 8/4/77, respectively. Effective
10/1/78, the Inspectors Genera) Act of 1978, (the Act), became law,
establishing an 0IG within 12 addition31‘U. S. governmental entities,

to wit: the Departments of Agriculture (DOA), Commerce, Housing and
Urban Development, Interior, Labor, Transportation, Community
Services Administration, Environmental Protection Agency, General
Services Adminifstration (GSA), Kational Aeronautics and Space
Administratfon, $mall Business Administration, and the Veterans
Administration. In addition, although an 0IG was not established

[nclésnres -2
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Buafirtel to A1l SACs -
RE: 016 JURISDICTION MATTER

for the Department of Defense (DOD), the Act mandates certain
requirements for DOD similar to those agencfes with 0OI6s. Further,
on 5/4/80, when the "Education™ function of HEW (redesignated the
Department of Health and Human Services (HHS) was elevated to a
separate entity, i.e., the Department of Education (DOED), an 016
was created therein. At present, there are fifteen statutory IGs,
and for your information, U. S. House of Representatives bill .
HR 2098 proposes the creatfon of 0IGs within DOD, DOJ, Department
of Treasury, and the Agency for International Development. o

Most IGs interpret their respective originating legislation
as granting the OIG primary Jurisdiction in Title 18 violations
affecting their agencies. A few consfder this Jurisdiction as theirs
exclusively. As staffing levels permit, OIGs, with ever increasing
regularity, have engaged in criminal investigations which tra-
ditionally were handled by the FBI. FBIHQ has learned that some 0lGs
have established a policy of not referring any matters to the FBI,
even 1f they lack manpower to work-the cases developed. They plan
to use the backlog to justify additiona) personnel. Other 0IGs
presently refer what they cannot handle, however, fn some instances
these are Tow priority cases with which the 0IGs chose not to be
bothered. 1In spite of this, some FBI field offices, by setting up
target squads, developing informants and sources, utilizing hot lines
and other creative means, have been able to generate their own quality
cases, penetrating f1legal schemes within the myriad of programs
administered by  these agencfes and departments. On a field-wide
basis, however, both the quantity and quality of cases in these
categorfes continue to decifne and with few exceptions, referrals
from most of these agencies have stopped.

Also as 16 personnel become more fnvolved in criminal
ifnvestigations, they have recognized that they are not equipped
to properly handle many of these matters. This has not, however,
deterred them from proceeding with these investigations nor has it
prompted them to refer these cases to the FBI. Instead, the 0IGs
have requested technical equipment (GSA recently expended $20,000
for body recording equipment), specfalfzed training and, via
legislative fnitfatives, full Yaw enforcement powers fncluding
authority to execute search warrants; make arrests and carry fire-
arms [Some GSA investfgators, under color of authority extended
to the Federal Protective Service, are carrying firearms). FBIHQ

J:-;Zi-;“;.si
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Buairtel to A1l SACs .
RE: 016 JURISDICTION MATTER - -

does mot believe this approach to be necessary, nor cost Effective.
since the FBI {5 trained, equipped, nationally dispersed, and willing

to fnvestigate a1l criminal allegations that the U. S. Attorney {USR)
considers worthy of prosecution.

Since the establishment of the 0IGs, FBIHQ has vigorously
attempted to solicit DOJ support in finally resolving the fssue
regarding the respective roles of the 016G, the DOJ, and the FBI1
concerning criminal investigatfve Jurisdiction. It now appears that
a satisfactory solution is near. g

CURRENT DEVELOPMENTS: On 3/26/81, President Reagan signed Executive
Order 12301 (copy enclosed) establishing the *President's Council on
Integrity and Efficiency” (the Council) consisting of all statutory
16s and others, fncluding the Executive Assistant Director-Investi-
gatfons (EAD), FBI. The Council {s chaired by the Deputy Director
of the Office of Management and Budget, presently Edwin Harper, who
fs also a member of the President's White House Staff. The Council
4s charged with the responsibility of developing plans for coordi-
nating Government-wide activities which attack fraud and waste in
Government programs and operations.

At the first Council meeting, held on 4/3/81, an 16
raised the issue of the ongoing Jjurisdictional disdgreements between
certain 1Gs and the FBI and suggested that the prosecutor be allowed
to rule on a case by case basis whether the 016G would continue to
handle a particular investigation after criminality was detected.
EAD, FBI, disagreed and stated that the FBI is prepared to investi-
gate all allegations of criminality that a2 USA or the DOJ 1s willing
to prosecute. Thereafter, the Counci) Chairman advised that the
Administratfion had decided that the FBI would take the policy lead
in the investfgative/law enforcement area.

“-  puring the Council meeting on 5/4/81, the Chafrman
desfgnated the FBI representative to the Council, Chairman of the
Councili’s newly formed Investigations-Law Enforcement Commfittee.
This committee will resolve all issues fnvolving criminal investi-
gative matters. Lo - B -
’ - On 6/1-3/81, the Council held an Indoctrination/Orientation
Seminar for all 16 desfgnates at the FBI Academy. During this
seminar the enclosed Departmental Policy Statement concerning the

« M
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Buairtel to A1l SACs
RE: 016 JURISDICTION MATTER .-

role of the IG within the criminal justice system was delivered.
The Department's position clearly re-establishes the FBI as the
primary criminal investigative agency and outlines the primary
role of the IG as a detection and preventive function.

FB1 POSITION:

This section outlines the FBI's position on the issue - -
of criminal investigative jurisdictfon involving all U. S. Government
departments and agencies (with and without a statutory 1G). .

1. FBI has primary investigative jurisdiction over violations of
Title 18, United States Code (USC).

A. The FBI has exclusive Jurisdiction {n Bribery/CO0!l and
fraud involving U. S. Government employees.

B. 16s will refer to the FBI all Bribery/C0Il, fraud involving
U. S. Government employees as well as 211 other matters,
when criminality is discovered and case meets USA's guide-
lines for prosecution.

C. Where no guidelines exfist, the 16s will refer all
criminal matters to FBI. .
1. FBI will present these cases to the USA for a pre-
liminary prosecutive opinion and initiate fnvesti-
gation if USA will consider prosecution.

2. Cases presented for preliminary prosecutive opinion
and declined by the USA will be {mmediately referred
back to the IG (by LHM).

D. The FBI will fnvestigate all”matters USAs will prosecute
except certain cases which various agencies have tradf-
tionally investigated with the concurrence of the FBI.

For example, the Bureau does not usually fnvestigate
Davis-Bacon Act violations; DOA's large {nvestfgative
o force usually handles the vast majority of criminal
it allegations concerning their programs and operations
: unless Bribery/COI or fraud fnvolving a U. S. Govern-
- ment employee 1s present; DOL handles Unemployment
Compensation matters; HHS handles Socfal Security
Administration cases, etc, - "-7 =% -~ .
Specific information regarding these exceptfons
will be provided the field as individual agreements
are reached with each agency. Lot ’

-4 -
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Buafrtel to A1l SACs
RE: OQIG JURISDICTION MATTER

E. 16s will 1nvésiigate 811 matters not criminally prosecu-
table but targeted at alternative remedies.

1. False claiﬁs civil when prosecution s declined 1n
favor of civil suit.

2. Civil investigations stemming from completed FBI
criminal cases where civil remedies are also being
considered. .

3. Adminfistrative fnvestigations for adverse action
against employees and debarment proceedings.

II. A "Memorandum of.Understanding,” where required, will be
entered into by FBI and appropriate IGs to eliminate FBI
fnvolvement in the following criminal matters:

A. Minimum fmpact - high volume cases.
B. FAG - Procurement - {solated cases - Tow dollar amount.

C. FAG - Program - non pattern cases involving fndividual
program participants.

D. TGP=C6R - minimum dollar amount.
E. E;Eeptions referred to in Part I, D, above.
111. FBI will: '
A." Provide 2&4-hour response time to 211 Bribery allegations.

B. Unless circumstances preclude, advise IG by LHM of
existence of crimin2) fnvestigation within 30 days in -
Bribery/C0l and fraud cases. This LHM must contain

.7 the initial allegation; any investigation to round out
Lo allegation; a preliminary prosecutive opinion from

the USA and available descriptive data regarding
subject{s). -+ - o oL el L

NOTE: The OIG has a statutory right to be made aware of
oo D FBI fnvestigation involving their 2agency as soon
T .- as pessible.- Withholding such information must be
o completely justified Jn_ the cover communication
accompanying the LEM. An "Undercover Operation,®
s Mo e e LT .- e
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RE: 016 JURISDICTION MATTER

—

allegations involving 0IG personnel), fnvolvement
of an informant/source will usually Justify no
dissemination untfl such time as disclosure will
not jeopardize the undercover Special Agent(s),
informant, or integrity of the investigation.
In some fnstances, however, providing information
(a1l or part) orally to the 16 personally by
FBIHQ would be appropriate. In these rare cases, -
FBIHQ will fully discuss the matter with office
of origin. : .

Fd
Provide IG with summary of investigation upon its
conclusion.

Normalily the fnitial notffication will suffice until

the case s completed. Upon closing the case the agency
will be prcvided an LHM containing the facts and prosecu-
tive outcome (minus Rule 6(e) materfal, informant and
other sensitive information), as well as a complete
physical description of all subjects.

NOTE: Some cases, because of the large dollar amount,
agency employee involvement or pending contract
awards to the subject vendor, may require more
expeditious handling and/or periodic LHM updates
to keep the concerned agency fnformed of the

. status. FBIHQ will, however, attempt to keep
. these fnstances to a minfmum.

Provide IG with information concerning program weaknesses
discovered during FBI {nvestigations.

The closing LHM must also highiight any program defi-
ciencies detected during the course of the fnvestigation
which were contributing factors, and suggested remedies
where appropriate. This {nformatfon fs extremely
important to the concerned agency or agencies, since

the Council has mandated that each agency report on all
corrective action taken to {mprove program controls, etc.,
where abuses have occurred.

Furnish FBI reports (minus Rule 6(e) materfal and
source informatfon) for administrative proceedings
against employees and for debarment_qf prograam --_-

... _participants,_Jpitiated by 016.° -
ST d
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RE: 016 JURISDICTION MATTER - "

- F. Provide Special Agent testimony on limited basis at
administrative proceedings fnitiated by OIG.

. Consider OIG UCO propbsa1s.

G. Provide name checks for 01G at FBIHQ level.

H. Conduct 1aborato}y examinations for 0IG.

I. Conduct NCIC {nquiries for 0IG. .
J. Furnish identification records for OIG. o

K

L

. Provide training at Quantico in specific topic areas
where demonstrated need exists to supplement current
16 training. .

During transition perfod IG criminal fnvestigations
already underway should not, absent special circumstances, be
accepted for FBI investigation.

INSTRUCTIONS TQ SAC:

The enclosed policy statement has been forwarded by DOJ
to 211 USAs with a cover letter stressing the obligation of the FBI
and USA to respond to IG reports and keep the I6 informed. The
cover letter also stresses the requirements; 1) for 16s to report
criminal allegations at an early stage; 2) to get the FBI involved
more in fraud matters both independently as well as Jointly (where
appropriate with 16 personnel) and; 3) to make the crimina) justice
system more responsive to IGs and their agencies in promptly fnvesti-
gating asd prosecuting fraud and corruption in their programs.

"In this regard, each SAC is tnstructed to personally

. contact USAs and Economic Crime Spectalists in your Division to

{nsure there is a clear, mutual understanding of what the DOJ
policy statement imports. This meeting should also open lines
of communication for the early and immediate resolution of future
problems and disagreements, including any modification of the FBI
posit:gn set out above to accommodate. s situation unique to your
diviston. R

It would be extremely naive to presume that recent
developments and events will finally resolve_ the FBI - 016
Jurisdiction {ssue without aggressive action on our part. For
example, £ome IG personmeT accustomed to investigating criminal
matters-without referral-to -the FBI will undoubtedly find change
a difficult if not fmpossible process.. oS

-7 -
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) The personnel of your office are to be fnstructed to be
alert For instances where major criminal matters which should have
been referred for FBI investigation were not. 1In these cases,
immediate aggressive action will be expected of you to insure the
spirit of the DOJ policy {s adhered to. FBIHQ stands ready to
assist you in this regard at the headquarters level with the .
2gency fnvolved, DOJ and/or the Council. :

Be assured that the 0IGs will bring to the attention of
the Council Instances where cases referred experience lengthy delays
and/or a lack of appropriate fnvestigative attention. Those cases
accepted for FBI investigation must recefve the highest priority.
Therefore, field managers of your division must closely follow the
. rogress of all cases involving programs and operations of other
agencies to fnsure timely handiing and reporting.

The Pres:. " : personally considers restoring public con-
fidence in the Federal Government's ability to properly manage its
programs and functions a number one priority of his Administration.
At the present time, the current Rdministration, the Council, DOJ,
and FBIHQ are confident the FBI 1s capable of efficiently and
effectively handiing the "lion's share” of major criminal investi-
gative matters involving fraud and abuse In U. S. Government
operations. Fraud Against the Government (FAG) matters involving
U. S. Bovernment officials or losses exceeding $25,000; bribery
and other public corruption cases tnvolving Federal officials
have been redesignated the number one priority within the White-
Collar Crimes Program. . .

You will be kept apprised of future developments concerning
this matter. ) o . .

~ N : -
K
e e w s
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U.S. Department of Justice

Executive Office for United States Attorneys

Washington. D.C. 20530

- August 21, 1981

TO: Holders of the United States Attorneys' Manual Title 9

FROM: United States Attorneys' Manual Staff
Executive Office for U.S. Attorneys

D. Lowell Jensen
Assistant Attorney General
Criminal Division :

RE: Relationship and Coordination with the
Statutory Inspectors General

NOTE: 1. This is issued and EXPIRES unless reissued or
incorporated pursuant to USAM 1-1.550.
2. Distribute to Holders of Title 9,
3. Insert after 9-42.500,, ;

"AFFECTS:  USAM 9-42.501 and 9-42.502

9-42.501 Relationship and Coordination with the Statutory
Inspectors General

The investigation and prosecution of fraud and corruption in federal
programs 1s a major priority of the Department of Justice. On June 3,
1981, the Deputy Attorney General issued a "Policy Statement of the
Department of Justice on its Relationship and Coordination with the
Statutory Inspectors General of the Various Departments and Agencies of
the United States.” A copy of this statement appears at 9-42.502. The
statement was first announced at a meeting of the President's Council on
Integrity and Efficiency and was the result of a combined effort of the
Criminal Division, the Federal Bureau of Investigation and the Executive
Office for United States Attorneys.
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The Policy Statement has two principal purposes =-- early alert system
for prosecutors relative to ongoing investigations and increased emphasis on
coordination and cooperation between the FBI and the Inspectors General.

Several particular provisions deserve special emphasis. Consistent
with the Inspector General's -obligation to "report to the Attorney General .
whenever the Inspector General has reasonable grounds to believe there has
been a violation of law,” the Inspector General is to report ‘o “the United
States Attorney in the District where the crime occurred...” Simultaneously,
the Inspector General is expected to notify the appropriate FBI field office.
The FBI is committed to investigating every criminal violation which the
prosecutor determines will be prosecuted, if proved.

The timing of the report to the prosecutor is discussed in the Policy
Statement (see 9-42.502). In an ordinary investigation involving completed
past events, the Policy Statement simply tracks the Inspector General legis-
lation and requires a report whenever there are reasonable grounds, 1i.e.,
some evidence, to believe that a federal crime has occurred. Immediate
report is required for crimes of an ongoing nature, as well as organized
crime allegations. Such urgent and sensitive matters often require use of
sophisticated investigative techniques, and the Inspector General is to make
an immediate report upon receipt of the information. The Policy Statement
requires the FBI to advise the Inspector General when the Bureau initiates
an investigation as well as to keep the Inspector General regularly informed
of its progress.

After the report is made to the- U.S. Attorney, the Policy Statement .
places special obligations on the prosecutor to make a variety of decisions,
including whether to initiate a grand jury investigation, decline prosecu~
tion, or refer the prosecutor, and the #BI' will address whether to ask the
Inspector General to conduct 8 joint investigation with the FBI.

Implementation of the Policy Statement requires the cooperation and
support of the U.S. Attorneys, the FBI and the Inspectors General. The
Fraud Section of the Criminal Division is charged with overseeing the opera-
tions of the policy and resolving any uncertainties or differing interpreta-
tions which arise in its implementation. Any questions or information should
be directed to the Chief of the Fraud Section at FTS 724-7038 or to the
Chief of the Government Fraud Branch of the Fraud Section at FTIS 724-7028.
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INTRODUCTION

The serious problem of fraud and waste in federal programs is one of
the most important challeuges facing the federal law enforcement community,
which includes not only the Federal Bureau of Investigation, other investiga-
tive agencies and Department of Justice prosecutors but also the audit and
investigation staffs of the Inspectors General. To meet this challenge we
must effectively use our limited audit, investigative and prosecutorial
" resources and produce meaningful results. The Department of Justice has high
expectations for the Inspectors General, but in the past, in some circum
stances, we have not addressed and resolved in any com[}arehensive way how
they are to work in the criminal justice system. The Department has now
developeda; framework for coordination of its efforts with the Inspectors
General, which is outlined below.

LEGAL FOUNDATION
e e—— et

The implementiné statutes place with Inspectors General the responsi-
bility for conducting investigations relating to the programs and operations
of their agencies. The statutes also require Inspector General to “report
expeditiously to the Attorney General whenever the Inspector General has
reasonable grounds to believe there has been a violation of criminal law.”

The FBI is charged, in various sections of the United States Code, with
the duty of investigating violations of law of the United States, and every
Department and Agency head is required. to report violations of Title 18
involving officers and employees of the Government to the Department of
Justice. The Attorney General is the chief law enforcement officer of th-e

United States, and the President's Executive Order 12301 establishing the
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Council on Integrity and Efficiency recognized "the pre—eminent role of the
Department of Justice in matt;rs involving law enforcement and litigation.”
GOAL OF POLICY

The Inspectors General were created in large part in response to the
need for increased detention of fraud, waste, abuse and mismanagement in
federal programs. In law enforcement, we have come to recognize that the
United States 1is best served by formally initiating matters of possible
criminality into the criminal justice system as early as possible. Accor—
dingly, current FBI procedures generally provide for a preliminary prosecu-
tive opinion before the initiation of a full-scale criminal investigation.
This early alert system enables the Department of Justice to mount a coordi-
nated and directed investigation and prosecution effort. In addition to
enhancing the opportunity for a spccessful investigation and prosecution,

L Y < i
this early review of the case allows for conservation of government resources,
as well as for the opportunity to consider alternative or additional remedies

such as civil and administrative action.

NOTIFICATION POLICY

With this as the background the Department offers the following guidance
to Inspectors General on how to initiate a matter into the criminal justice
system.

When to Report B

The basic rule is that whenever there is reason to believe a federal
erime has occurred, the Department of Justice should be advised. There are
two subcategories.

One category involves possible crimes which are completed past events and
which, although they require prompt investigative and prosecutive attention,

are not so urgent, or so sensitive as to suggest accelerated reporting and/or
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utilization of special law enforcement techniques. This first category of
criminal allegations may require further investigation by the Inspector
General to confirm, and should be reported whenever there is a reasonable
indication, i.e., some evidence, to believe that a federal crime has occurred.

The second category involves possible crimes which are of such an urgent
or sensitive nature that upon receipt of the mere allegation, accelerated
reporting is required to allow for immediate prosecutive and investigative
action. This second category involves allegations such as bribery, conflict
of interest, fraud against -the government and the like involving federal
employees, and, in additfon, any criminal conduct of an ongoing nature.
Because of the law enforcement sensitivity, thi; category also includes
information pertaining to the element generally known as organized crime.
These urgent and sensitive matters necessitate immediate reporting to the
Department because the FBI may be called on to employ body recorders, under--
cover operations,’ search warrants, Tifle' II1 and other specialized law
enforcement techniques which :med FBI expertise and may require Department
approval.

The wide variety of criminal matters prevents any more detailed descrip~
tion of these areas. Criminal investigators and prosecutors who are experi-
enced in the criminal justice system generally know the types of allegations
that suggest criminality as opposed to program abuse and waste. The differ
ences can be subtle at times. The best guidance the Department can give the
Inspectors General at this time is: 1if the case is close, report it. With
experience, guidance will develop which will assist the Inspectors General in
drawing the line between criminal matters and matters of abuse and waste agre

appropriately addressed within their agencies.
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Where to Report

The Attorney éeneral's interests include not only criminal investigation
and prosecution but also the civil interests of the United States. To fulfill
all these interests and coordinate other actions, the Inspectors General
should report the abové described possible violations to the prosecutor. This
normally will be the United States Attorney in the district where the crime
occurred or is occurring. In certain circumstances the reporting -may be to
the appropriate section of the Criminal Division. These situations include
matters in which venue is uncertain or headquarters coordination or action is
suggested by the nature of the crime or program.

To assist the prosecutor and expedite any investigation by the FBI, the
Inspector General should notify the FBI field office s;multaneously with the
report to the prosecutor concei?i?g either °category o{ allefation. The
prosecutor will be responsible for notifying the Civii Division in all cases
in which possible civil action is suggested.

What and How to Report

The report should generally consist of a written statement of the
allegation, the facts déveloped, the evidence =- both documentary and
testimonial -- supporting the facts, the history and status of the Inspector
General investigation. The Criminal Division is developing a recommended
reporting format which will identify 1mpo;tant questions to be addressed in
the report to the prosecutor.

Presentation of the written report may be made by mail or in persom. In
urgent or sensitive cases, the written report should be preceded by a telephone
call or personal visit from an authorized representative of the Inspector

General immediately upon receipt of the allegation.
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THE FBI AND PROSECUTOR ROLE

The FBI stands ready to make a total commitment to the investigation of
fraud and corruption in federal programs. The FBI, with the primary role in
investigating prosecutable violations of federal criminal law, will jinvesti-
gate every criminal violation which the prosecutor advises at the preliminary
opinion stage will be prosecuted, if proved. To fulfill this total commi tment
in the fraud and corruption area the FBI is prepared to adjust its investiga-
tion priorities, if required.

At the time of reporting, the prosecutor, consulting with the FBI and
the Inspector General, will be called on immediately -to make a number of
decisions, including whether:

= to initiate a grand jury investigation,

- to decline prosecution, or

= to refer the matter for civil and/or administrative action.

In many> circumstanceé’,”with the early répbrting system, the prosecutor and
the FBI will asic the Inspector General to conduct a joint investigation with
the FBI or continue the investigation. 1In any event, the FBI and the Prose-
cutor will' often depend on the Inspector General and the agency to provide
technical support to the .investigation in the form of program expertise,
location of documents, application of regulations, audit assistance and the
like.

DEPARTMENT OF JUSTICE COMMITMENT

The requirement this policy places on' the Inspectors General to report
matters at -an early stage places special obligations on the Department. as

well, The Depatment has undertaken substantial new responsibilities:
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1. United States Attorneys and the Criminal and Civil Divisions will
give investigations of Inspector Genéral matters a high priority and make
special efforts to keep the Inspectors General info?med of the progress of
prosecutive actions.

2. The 4Fraud Section of the Criminal Division will be charged with
overseeing tﬂe operations of the policy and resolving any uncertainties of
differing interpretations which may arise.

3. Recognizing the importance to the Inspectors General of expeditious
action and reporting in investigations involving subjects who continue to do
business with the agency, or who are federal employees, or who are under
consideration for benefits, grants or contracts by the agency, the FBIL ﬁill
keep the Inspectors General regularly informed of the progress of the
investigation except in those rare instances where disclosure might endanger
FBI agents or sdversely affect the inveétigation. st

4. The FBI will notify the Inspector General, at the same time it seeks
a preliminary prosecutive opinion, of FBI investigations which are predicated
on information or allegations other thaa an Inspector General repgrt (with
the same safety and security of investigation caveat).

S. The FBI wiil furnish a written summary at the conclusion of an
investigation on the nature of judicial action, if any, taken. If administra=-
tive action 1is being considered by the federal agency, the FBI will, upon
written request, provide for the exclusive use of the agency Inspector
Ceneral, existing detailed investigative data less any Federal Grand Jury or
other material, the disclosure of which is not deemed to be in the best

interest of the FBI opetations (such as informant data).
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6. The FBI will furnish, at the conclusion of the investigation and
upon a written request which identifies the exact data needed, FBI investiga-
tive documents and Special Agent testimony for use in administrative pro—
ceedings consistent with existing Department regulations.

7. At the conclusion of a case the FBI and the prosecutor will attempt
to provide for the Inspector General's use, an analysis of any underlying
problems in the federal program or procurement procedures and practices that
were uncovered during the course of the investigation and which need corrective
action.

8. The FBI will provide Fhe following services:

a. Appropriate indices checks;

b. Laboratory examinations;

c. National Crime Information Center inquiries;

d. Identification record searches and other appropriate services.

9. The' FBI has completed a majo$ JInspector General/FBI undercover
operation and 1s seeking the sUupport of the Inspectors General in developing
other such efforts. Substantial progress has been made in coordinating the
prosecutive and investigatiop planning in this area through the Bureau's
Undercover Review Committee. The Department expects to increase the use of
this technique in the government fraud and corruption area.

10. Training is a major and important element to this relationship
between the FBI and the Inspectors General. The FBI Academy alone and jointly
with the Federal Law Enforcement Training Center will provide relevant
training to Inspector General personnel to enhance this new team relationship.

A dialogue between FLETC and the Academy has already begun.
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MEMORANDA OF UNDERSTANDING

As the Department and the Inspectors General gain experience with the
principles set forth in this statement, refinementg within the framework of
the underlying policy will be formulated. It is contemplated that the FBI
and the Inspectors General, consultation with the United States Attorneys
and the Criminal Division will address matters such as local working
relationships, joint {nvestigative procedures, threshold reporting require-
ments,.and delegation of investigative responsibility. These may take the
form of procedural and operating memoranda of understanding.

CONCLUSION

The Department of Justice intends that the new policy statement will
enhance the attention given to the problems of fraud and abuse in govermment
programs. This can only be achieved through the cooperative and coordinated
efforts of federal investigators? !uditors and proseéutoés, Hoth civil and
criminal. This policy 1is a first step in insuring that cﬁe limited law
enforcement resources available t& meet the challenges are used to the best

advantage.
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APPENDIX R
United Stutes E’npzzr{m_:rr’( of Jarstice
OFFICE OF

UNITED STATES ATTORNEY

WERSTERN DisTRICT OF TENNESSEE
1058 Fxpxmal Orricz BUILDING
MENPHIS. TENNESSKE 38103

August 15, 1980

Richard B. Lowe III
Inspector General
Department of Health

and Human Services a
HHS North Building, Room 5451
330 .Independence Avenue, SW -
Washington, D. C. 20201

Dear Mr. Lowe:

A number of HHS cases have been referred to me, several of which
have been the subject of extensive investigations and/or prosecu-
tions, including, most recently, the case of United States of
America v. Winston Hall Worthington, M.D. (CR. No. 78-20181).

As you will recall, that case resulted in Dr. Worthington's con-
viction on 82 counts of Medicare/Medicaid fraud, and involved

an extensive two-year investigative effort, which contifued through
the nine-week trial.

I am in almost daily contact with your special agents assigned

to both the Memphis and Atlanta offices, as we are presently in-
volved in several investigations. Accordingly, I am to some extent
aware of certain problems occurring with respect to investigative
needs and manpower shortages. The purpose of this letter is to
detail, briefly, some of the problems which I have experienced,

and to request your assistance in the resolution of these problems.

I am aware that the agents assigned to the Memphis sub-office have
responsibility for not only Western Tennessee, but six other judicial
districts as well. Although it seems that to some extent their
efforts have been concentrated in the West Tennessee area, we have
xperienced problems in marshalling manpower, at times, even in

[:esc Tennessee. For example, during the investigation of Dr. Worth-
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not due to any reluctance on the part of the agents in Mewmphis to
assist in the Worthington investigation; but the extensive investi-
gation that was carried out in the Worthington case required more
effort than the four agents assigned to the Memphis office could
carry out in conjunction with their other investigationms. Therefore,
Phil Pringle from the Atlanta office and, additionally, an agent
from the Miami office, were assigned to assist in the Worthington
case. It would have been more economical to have been able to
assign two agents in the Memphis office to the Worthington case on
an almost full-time basis for a period of approximately fifteen
months than to have drawn on the Atlanta and Miami offices for
support,

; ﬂI'm also aware that the agents in the Memphis sub-office are currently

A jinvestigating approximately seventeen HHS fraud matters, and that

‘{here are two or more extensive West Tennessee investigations still

eing handled ty Pringle. We are always extremely pleased to have

Pringle assigned to West Tennessee cases because he does an excelleat

job, as I noted in a prior letter. The lack of sufficient manpower

v in the Memphis office makes these investigations to which an Atlanta

agent is assigned significally more expensive, however.

Additionally, we have had to rely on support from the Postal Service
and the Tennessee Medicaid fraud unit where our manpower resources
were insufficient, In the former case, we have been pleased, and the
latter case we have not always been pleased with the quality of
investigative work and dedication to the pursuit of crime. Because
many HHS investigations require particular HHS program expertise, we
are q95f§lnay§/65TE‘tU‘farm_out_invescigaEive.assignmeuts, and I
think we would do better if there were sufficient number of HHS agents
to keep our efforts uniform.

I should add that the fact that HHS agents are not authorized to

carry firearms, make arrests and serve search warrants will, increasingly
handicap their efforts., This is particularly true where our investi-
gations center on organized crime, as in the field of nursing home
Fraud. .

—

This letter is too brief to fully address the manpower shortage problem
that exists in this area. If I can be of any assistance in this regard,
please feel free to get in touch. I am firmly of the opinion that
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Richard B. Lowe, III
August 15, 1980
Page Three

- the number of HHS-based.indictments returned in the Western District
of Tennessee is dependent on the number of agents assigned to the

7Memphis-sub-office; and I urge you to consider the addition of at
least one agent in Memphis. May 1 say, however, that we are fully
pleased with the work that your agents have done in-this district.

Very truly yours,

W. J. MICHAEL CODY
- UNITED STATES ATTORNEY

) By (::Ezvjcf:-(f:;?::éfz_“l

Arthur S. Kahn .
Assistant United States Attorney

ASK:ew



WAYNL SriRAMT
ATICANEY GENERAL

RICK 1. EICHOR

AuES 7. DANDAR STATE OF HAWAN

Camtr anomrzs
artere

PHONE:

DERITT ATTORRETS GENERSL (808} 5456777

DEPARTMENT OF THE ATTORNEY GENERAL
MEDICAID FRAUD CONTROL UNIT
1000 BISHOP STREET. SUITE %08
HONOLULY. HAWAN 96213

August 29, 1980

Mr. Richard B. Lowe III

Inspector General

pepartment of Health and Human
Services

HHS North Building, Room 5451

330 Independence Avenue, S.W.

washington, D.C. 20201

Dear Mr. Lowe:

You may recall that we met at the Medicaid
Fraud Conference in San Diego in early 1979. - I am
writing to point out some problems and concerns of
which I am sure you are aware, but which I feel are
sufficiently important to call to your attention.

There are no Special Agents of the Inspector

VGeneral's Division of Investigation assigned to Hawaii

on a permanent basis. Agents do come to the islands

to cover leads and to work on cases, but I do not feel this

is sufficient coverage. I was instrumental in setting

up the Medicaid Fraud Control Unit at a time when there

were no fraud cases in- the islands. As you know, we

began with two investigators, two attorneys, and a secretary.
Our staff now consists of two attorneys, three investigators,
three auditors, and three clerks.

In a State that had no reported fraud or abuse

v we have indicted and convicted sew

en _providers for Medicaid
and Medicare fraud. We believe the establishment of an OIG
sub-office on the islands would similarly uncover a signifi-
cant level of fraud since HHES distributes in excess of $600
million annuvally.
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Mr. Richard B. Lowe XII
Page 2
August 29, 1980

You might also be interested to learn of the
support provided by the U.S. Attorney. My associate and
I have both been appointed Special Assistant U.S. Attorneys
and have prosecuted both in State and Federal Courts.

I would additionally recommend in order to do a
full professional law enforcement job, your agents should
be fully authorized, completely trained and equipped.

We have had an excellent working relationship with
your staff and look forward to continued cooperation.

Yours very truly,
,Z(,é- %Z/
Rick J. c(g i

Senior Attorney

RJE/cmy

87-144 0 - 81 - 2§
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{mited Staies Aerney
Northern Disirict of Texas

RCP:js
1100 Commerce Sirect. Room 16628
Datlas. Texay "3232

august 20, 1980

Richard B. Lowe, III

Inspector General, Designate

Department of Health and Human Services
BES North Bldg, Room 5451 .
Washington, D.C. 20201

Dear Mr. Lowe:

We would like to congratulate you on your recent designation as
the Inspector General of the Department of Health and Human
Services (HHS). Your mission "to root out all the fraud®” in EHHS
with the very limited resources you have to work with is not an
envious one, but is certainly a challenge.

As you are aware, this office has worked primarily on HBS and HEW
matters for nearly six years now. An impressive 1list of
jndictments and convictions has been compiled working with OIG
personnel. Most of these cases were much longer and more
complicated than the average cases presented to this office by
other agencies.. We have learned a lot from our association with
your auditors and investigators and appreciate all the long hours
and "above the call of duty" work that they have done.

We wish to share with you a few problem areas that you may or may
not already be aware of, but are of mutual interest:

1. vYour local field office in Dallas has been most helpful
in supplying the investigative expertise as well as the
clerical support to aid in numerous prosecutions, ‘but
there just are not enough Special Agents and support
personnel to take on any more cases of the magnitude of
LTV, Bishop College, Carl Wehling, or Bernstein and
Bowers. We have had to decline criminal prosecution on
a number of cases where audits had identified problems,

i ut personnel were not available to follow up. When the
cases were reached, the statutes of limitation .in the
eriminal cases had expired or were close to expiration
and chances of any civil recovery were Jeopardized by
the lapse of time. Other cases apparently have not been

VWworked in over two years due to the lack of
investigative, clerical and program personnel.
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Richard B. Lowe, III ) August 20, 1980
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probably should be at least another twenty agents for
the State of Texas alone. HEW funded over eight billion
dollars in Texas last “Year in over 300 programs. How
can HHS expect twelve agents to police all these vast
programs? While @& inuing to vigorously prosecute
fraud- cases, an emphasis is to be given to prevention
through detection and agency house-cleaning. Whether
detecting the fraud or trying the case, adequate
manpower is a necessity. . .

2. /AIE your agency is to be pro-active in its mission, there

3. There has been very 1little work done in institutional
fraud (hospitals, nursing homes, etc.) in the past few
ears. We believe that the potential for fraud in this

area is Timited agination of the ownexs
)) anc managers of these institutions, We need specialized

units “of "investigators and auditors to work with the

United States Attorneys in these areas. In_1975, we
j received information concerning the use of federal funds
V by organized crime elemeénts to acquire nursing homes.
These Teads were not investigated dne to Jlack of
resources. .
e AL R AL .

4, The Office of Investigations (OI) recently convicted a
Social Security Administration (SSA) employee here in
Texas for accepting bribes and selling SSA cards to
illegal aliens. We are told that this case will involve
at least six other individuals who are known to have
paid bribes to this Ssa employee in order to purchase
SSA cards for resale to illegal aliens. We feel that
the potential -for future SSa investigations in a large
border sState like Texas is very good. A large scale
operation .such as "Project Baltimore" which 1is now
on-going in Chicago and New York could produce a
significant number of criminal cases in the state of
Texas. Here again, this type of large scale project
requires a significant commitment of manpower by OI.

5.  The Public Health Service grants millions of dollars for
research with very little oversight by HHS. O0OI recently
worked a case at Tulane University in which a professor
was indicted for subm’tting the same bills for

eimbursement to HHS and to the American Cancer
ociety. Since there seems to be no coordination
etween HHS and the private sector, this is a good
exXample of what could be a widespread area of concern
about potential fraud. Again, it takes more manpower - to
do projects that identify possible fraudulent activities
in institutions. :
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6. In nearly. all Head Start- - programs funded through the
states and local governments there appear to be no
coordination with other federal agencies. The
Department of Agriculture and Department of Labor as
well as CSA nearly always have money in -the same
programs as HHES and yet there has been very little
coordinated effort to police these activities.

7. Finally, if the Office of Investigations is to be truly
effective in its investigative efforts, it must be given
the same law enforcement powers as the FBI, DEA, Postal
Inspectors and other law enforcement agencies. oI
should not have to continue to "horrow" agents from
agencies to. serve search warrants simply because they do
not have the statutory authority to carry f£fire arms.
Additionally, their work can be and is dangerous. Your
agents are all professionals and are well-trained in all
aspects of criminal investigations, but they do not have
the tools of their trade. In recent bribery cases, they
even had to borrow recording devices from other
agencies. This is unprofessional. :

In summary, we have been very pleased with the support that OI
has given us in the past. _However, to put a dent in the fraud in
HHS, more agents with the full tools of law enforcement are
needed.

If we can be of any assistance or if you "need any more
information involving our association with OI, please do not
hesitate to call.

ours very truly,

n B J. MIGHELL
United States Attorney
Northern District of xas

Al

ROBERT C. PRATHER

Economic Crime Specialist

Special Assistant U.S. Attorney }
Northern District and Western District of Texas
United States Department of Justice

cc: Donald Foster, Director, OECE, DOJ
Ray Jahn, AUSA, ECEUS, WD TX
Gene Richardson, SAC, OI, OIG, HEHS
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United States Attorney
Eastern Districr of California

—

Room 3305 Fedcral Building . 916/440-2221
United Stares Courthouse

650 Capitol Mait

Sacramento, California 95814

August 29, 1980

Richard B. Lowe III

Inspector General

Department of Health and Human Services
HHS N. Building, Room 5451

330 Independence Ave., S.W.

Washington, D.C. 20201

Dear Mr. Lowe:

* Congratulations on your appointment as Inspector General
for the Department of Health and Human Services. The task
can be overwhelming, and the elimination of all program fraud
within the broad scope of HHS will require more agents than
you presently have; and, in my opinion, will require that
the agents have more authority than they presently possess.

The amount of federal funds processed through our state
is almost immeasurable, and the task of tracking the money
requires persons who have been properly trained and are
familiar with and knowledgeable of all of the programs
funded by your agency. It is obvious to me that your agents
are the most gualified persons to fill that need.

The major problem, of course, is that there is an
inadequate number of agents in the Eastern District to
properly police and audit all of these programs. I would
strongly urge that you seek additional positions, or in the
alternative, reassign personnel to our area. Although
there has been discussion of jurisdiction problems, rest
assured that, in our district, there has been a good working
relationship between the agents from your agency and the
agents from the FBI.

Looking forward to supporting you in your task and
efforts, I remain

Very truly vyo
il DI ‘

ERMAN SILLAS
United States Attorney

cc: Bob Evans
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UNITED STATES ATTORNEY
SOUTHERN D1STRICT OF GEORGLA
P. O. BOX 8999
SAVANNAH, GA. 31412

August 15, 1980

Mr. Richard B. Lowe III

Inspector General

Department of Health and Human Services
HHS N. Building, Room 5451

330 Independence Avenue, S.W.
Washington, D.C. 20201

Dear Mr. Lowe:

This letter is to express the support of the
United States Attorney's Office in the Southern
District of Georgia for the expansion of the Office
of Investigation of the Inspector General's Staff.
We support the planned expansion of the resident
agent offices in the State of Georgia to include
establishing an office in Savannah staffed by .two

/investigators. .

At the present time, there are no investigative
agents actively servicing in the Southern District
of Georgia. As a direct result of the lack of X
investigators specifically assigned to the Department
of Health and Human Services, fraud and cases of this
nature are seldom made. It is the opinion of this
office that .incidents of fraud—are-geing—undetected,
causing the loss of millions. of-dollars—in—tax

Wﬂw
\me

\ 1S area. Currently, the only cases presented

\fo this office come from Federal Bureau of Investiga-
tion agents, who because of their pressing other
. duties are unable to devote full time to what we

feel may be existing fraud schemes within our District

It is our view that the expansion of office of
investigations to include establishment of a regional
field office in Savannah with resident agents will
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Mr. Richard B. Lowe TIIT
Page Two
August 15, 1980

have a positive impact on public opinion in our area.
One source of constant criticism of Department of
Health and Human Services constantly raised by the
residents of our District is the inability of the Depart-
ment to adequately investigate and prosecute incidents
of fraud involving large sums of taxpayers' money. The
emphasis appears to be on the disbursements of funds
without adequate investigative safequards that funds
are received in accordance with Program guidelines

and Department specifications. The United States
Attorney's Office in the Southern District of Georgia
encourages investigations of these types .of programs
and pledges a vigorous prosecution of cases which

would be uncovered by these investigations.

The United States Attorney's Office supports the
establishment of a regional field office in Savannah
and would be glad t6 cooperate in any possible way to
assist in having an‘office with agents established here.
If we may be of further assistance, please contact us.

Sincerely,

WILLIAM T. MOORE, JR.
UNITED STATES ATTORNEY

. . -
. B B G 77
William H. McAbee II

Assistant United States Attorney

WHM: fpr

cc: Mr. Austin Lemon :
Atlanta Regional Office
Department of Health and Human Services
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United States Atrorney
Western District of Kentucky

JLS:slg Room 211, U.S. P. 0. & Courthouse
601 West Broadway
Louisville, Kentucky 40202

August 14, 1980

Mr. Richard ‘B. Lowe III

Inspector General

Dept. of Health and Human Services
HHS N. Building, Room 5451

330 Independence Avenue, S.W.
Washington, D. C. 20201

Dear Mr. Lowe:

©On this date I have been visited by Jerald M. Messer,
Special Agent, Office of Investigations, Department of Health
and Human Services, presently stationed in the Memphis,
Tennessee office. Mr. Messer informed me of your current
plans to locate a resident office in Kentucky. Let me con-
gratulate me on your decision to do that. In our district,
the Western District of Kentucky, we take great pride in the
personal working relationship we have with all our federal
investigative agencies. In your agency's case that has been
A difficult thing to do because under your current organi-
zation you only have nineteen Special Agents for eight states.
Under your proposed changes we can work much closer with
your agents and better serve the public.

I personally believe you and your staff have done an
excellent job under trying conditions. I am certain under
this proposed change we will all do better. .

It is my opinion that four Special Agents for both
districts in Kentucky will be sufficient. While our caseload
may not be as large as some of our other districts, neverthe-
less we must constantly strive to improve the quality of our
product.

502/582-5911
FTS/352-5911

Our office stands ready to support you in any way possible

to see that you receive the support you need to do an effective
job of law enforcement.

Respectfully,

HN L. SMITH
nited States Attorney
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;;:1- Disirict of Oklahoma

—_—

— T

Piesn
4434 United Stetes Courthouse 405/231.5281

- '
200 N.W. 4th Street FT5/736-5281 |

Oklehoma City, Oklahoma 73102

Richard B. Lowe III, Inspector General
Department of Health and Human Services
EHES N. Building, Room 5451 ~

330 Independence Ave., S.W.

Washington, D.C. 20201

Dear Mr. Lowe:

The purpose of this letter is to peint out so
you are already aware of, regarding the curre.
Inspector General's Office of the Department

EHS). Recently, I have been assigned the re
prosecutor assigned to coordinate al} major i
the many programs relating to the Department

to date has been in the area of medicade abus
Industry. -

Currently assigned to investigate ail the fra

August 1, 1980

me problems, which I am sure
nt status in Oklahoma of the
of Health and Human Services
sponsibility of k;ig_ggggxal
nvestigations of fraud within
of HHS, Our principal effort
e within the Nursing Home

ud and program abuse which

may occur within the jurisdiction of HHS in this State is one agent,

Richard Boggs. Mr. Boggs has done a splendid

job with the very limited

resources provided him by your department. However, his appearance and

efforts simply cannot be construed as anythin
compared to the tremendous problem faced by y
carry out the congressional mandate to "clean
fraud ard abuse within HHS programs in Oklaho

No doubt, I am probably ne more than echoing
that the job simply cannot be done in Oklahom,

g other than token when

our office in seeking to
house" and eliminate program

m™a . -

vour frustration in stating
a with one agent who is not

even given a secretary. Obviously, more manpower is needed. The only
way the job can even partially be done is with the help of sister agencies,

such as. the Federal Bureau of Investigation,
have enough manpower to carry out their charg

However, there is an obvious jurisdictional p
given primary responsibility to your office t

who somehow always seem to
ed responsibilities.

roblem since Congress has
o investigate and eliminate

fraud in EHS. Fortunately, because of the good working relationship de-

veloped between Special Agent Boggs and the A
we have not had a problem when working togeth

gents from the FBI here locally,
er. Nevertheless, the jaob



! | ceuld be much mere effectively done by those pecyle who zre properly trzined
\ ;ithin your department. As you know, to investigate the types of fraud in-
velved in HHS programs recuires a special expertise. This takes extensive
training and experience and is something that the average investigatcr cannot

be expected to adequately handle unless he has been especially equipped and
trained to deal in this area.

I would estimate that in a state the size of Cklahoma we could easily use

six or more agents fully supported with a staff of at least two secretaries.

If the government would commit the amount of money to pay these salaries

and provide the staffing neceéssarfy, I amlcertain that we could save the
coverrment, in the longrun, millions of dollars here in Oklahoma. For example,
in the nursing home case we just recently prosecuted, the evidence indicated
that the operators had bilked the government ocut of at least a million dollars.
One’ agent was able to successfully investigate the case. The net saving to
the taxpayers could run into the millions of dollars vwhen the deterrent im-
sact is considered. :

One last note. It is my understanding that you are not only charged with

a tremendous task, that of investigating and elimipating all program fraud
within the broad scope of HHS, but are charged with doing so without adequate
tools to properly investigate. There is no cuestion that if you are to do
your job properly, your Special Agents must be given the same law enforce-
ment cacabilities as the FBI, Secret Service, Postal Inspectors, or any one
of the other numerous federal investigators. A castrated IG simply cannot
do the job. Your agents must have .the authority to carry a firearm, make
arrests, serve search warrants, and all the other indicia that accempanies
any other federal law enforcement agent. In other words, the IG force must
be upgraded and improved in not only nunber, it must become a full fledged
member of the federal law enforcement community.

Our office would be glad to support you in any way possible in your effort
to see that Oklahoma, as well as other states, receives the support you need
in order to effectively do a good job. .

Respectfully,

Wl 550

Charles Lee Waters
Assistant United States Attorney
Western District of Oklahoma
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WUnited States Department of Justice

ADDRESS REZLY 7O
UNITED STATES ATTORNEY

UNITED STATES ATTORNEY INITIALS AND FreE umBER
NORTHERN DISTRICT OF ALABAMA CEA:SME
200 FEDERAL COURTHOUSE :
BIRMINGHAM, ALABAMA 35203
{205) 254-1785

FTS  229.1785
August 22, 1980

Richard B. Lowe, III

Inspector General

Department of Health and Human Services
HES N. Building, Room 5451

330 Independence Avenue, S. W.
Washington, D. C. 20201

Dear Mr. Lowe:

\,

As you may know, this Administration has made .economic crime
an enforcement priority; and, Alabama and Mississippi have been
selected ‘as twg of the first states to reflect this new emphasis .

One of the main goals of the unit is to combat fraud and abuse -
in federal programs and agencies. In accordance with this goal

policing these states and I_must say that I am troubled by the

lack of manpower you have in this area. I know that your office
is doing the best job i i ersonnel it has bBeen
amﬁmﬁmﬁﬁ?ﬂfﬁﬁmﬁ:@to
smmmm%s .

I have no doubt that if additional funds were authorized and
vtilized for more investigators-that, in the long run, we could
save the government millions of dollars in these states. .

prevention and prosecution of economic crimes in Alabama angd
Mississippi, it will be through the assistance of the Department
of Health and Human Services; and this can only be accomplished
with additional investigators in these states.

Yours very truly,

ES E. AUSLANDER, JR.

cc: . ) Economic Crime Enforcement Specialist
Fred Mosley, SAC : . . :
Office of Investigations .

Department of Health and Human Services

P.0.Box 2201

Atlanta, Georgia 30301
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APPENDIX 8

., 2, 1980 -~ memorandum

ark L. Hoxrwitz, AUSA

Medicare Fraud Cases

Gary L. Betz
United States Attormey
Tampa, Florida

Enclosed herewith please find the letter for your signature to
the Inspector General of Health, Education and Welfare.

As you will recall, we previously discussed the fact that this
office has not been receiving the quantity of medicare fraud
cases that were produced in the past, and that there is
apparently a problem within the Department of Health, Education
and Welfare in their investigations 'that has resulted in a
decline in the flow of cases and information into this oifice.

For your information, it is my understanding that the Bureau

of Program Integrity presently has the responsibility of initially
working up cases on medicare fraud. After they have developed
the case ta the point where fraud is suspected, it is then
réferred to the Inspector General for further action. It is

my understanding that cases are going to the Inspector General
concerning medicare fraud currently within the Middle Districct;

" however, we are not seeing these cases.

Perhaps a meeting between yourself and the Inspector General
will have some positive effect in clearing any road blocks
that might exist within the Department of Health, Education
and Welfare that have caused the cases to be stalled in the
Inspector General's office. As you can imagine, this will be
a delicate topic because it involves the jurisdiction between
the Inspector Gemeral's office and the Bureau of Program
Integrity. Whenever.twobureaus are fighting over jurisdiction,
each tends to guard its area of responsibility in an attempt
to expand that area, and if possible to exclude other competing
agencies, It is possible that such a situation exists between
the Inspector General's office and the Bureau of Program
Integrity.

In light of the past experiences of the Bureau of Program
Integrity in making fraud cases, I believe that this office
as well as the public is not being served with its best
interests if, under the new organizational set up within
the Department of Health, Education and Weliare, the Bureau
of Program Integrity personnel are insulated from direct
contact with the United States Attornmey's office in matters
involving fraud investigations.
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Gary L. Betz
Page 2
May 2, 1980

Perhaps, 1f you held a meeting with the Inspector General,
steps can be taken to insure that cases will flow quickly
through the system to this office and that any artificial
barriers imposed upon the Department of Health, Education
and Welfare investigators do not hamper successful investi-
gation prosecution. .

MLH:ddd

enclosure



(805) 420.6341

UNITED STATES ATTORNEY
* MropLE DisTucT or FLoriDA STREET ADDRESS:
AKX AKX STITE 301, TEDIRAL ATILDING AND

ORLANDO. FLORIDA 2CERX CTNITED STATES COCRTAOTIR
80 NORTH ECJUEY AVENTE

¥TS 820.6341 May 2.. 1980 A OBLANDO. TLORIDA 32801

.

Richard B. Lowe, III

Acting Inspector General
Department of Health,
Education and Welfare

Room 5262, North

330 Independence Avenue, S.W.
Washington, D. C. 20201 )

Dear Mr. Lowe:
RE: STATUS OF CRIMINAL INVESTIGATIONS

The Middle District of Florida, as you are well aware,
encompasses a large population of citizens who receive social
security benefits including medicare and medicaid. In the
past years, this office has successfully prosecuted numerous
cases involving frauds perpetrated upon the United States and
in particular the Department of Health, Education and Welfare:
As you are no doubt aware, such prosecutions serve a vital
interest in safeguarding the integrity of Health and Human
Services programs through the natural deterrent effect of any
criminal proceeding.

. In the past, social security, and in particular medicare
cases, were presented to this office by the Bureau of Program
Integrity. That Bureau constantly produced high quality
investigation reports as well as rendering invaluable assistance
to this office throughout the complex trials that were normally
associated with medicare fraud cases.

. As you know, the Department of Justice has given government
fraud cases a high priority. As the United States Attorney,
it is my responsibility to ensure that such cases are vigorously
investigated and prosecuted within the Middle District of
Florida. In that regard, I would like to-meet with you to
discuss the status of investigations into medicare fraud, as
well as any imagined or real problems that may be hampering
ews flow of information and cases from Health and Human
Services investigators to this office.

Please contact me in the near future so that a
convenient time to meet may be arranged.

-Very truly yours,
GARY L. BETZ
United States Attormey

GLB:ddd



