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- PREFACE

- Elder abuse:is a complex problem whose.incidence, causes and
-remedies -remain the subject of controversy among various advo-
-cates for the elderly. It is a phenomenon which encompasses differ-
.entstypes of behavior—violence; neglect,exploitation—and occurs

"in a variety-.of .settings-including .private homes, nursing. homes,

board and care facilities, and hospitals.

-Of special concern to-Federal policymakers are the difficulties as-
sociated with.the.development of national statistics on the victims
of elder abuse. Data on -abuse victims are not.collected or reported

. .in a uniform way from -jurisdiction -to jurisdiction and state to
- state. This.makes it-exceptionally difficult to evaluate the need for
. national legislation and funding for elder abuse. Later, the absence

of comparable data also makes it difficult to determine whether

Federal funding to reduce the incidence of elder. abuse—through

research, or public education, or intervention has made a true
impact upon the problem. The various contributors to this print
strongly recommend the development of uniform data gathering

- and reporting methoedologies to better reveal the national dimen-
» sions of the problem of elder abuse.

.We are pleased to make. this report available to-those who coun-
sel, advise, and advocate for older persons. Lawyers, physicians,
and other. health care professionals, clergy, social workers, and
.~ many. others are- in key. positions to observe and to contribute to
* the remedy of elder abuse. .
~ We extend-our 'sincere .appreciation .to the author, Marcia Libes
‘Simon, ‘Esquire. Her knowledge of and sensitivity to the rights of
= the-elderly:are clearly reflected in this important monograph. Spe-
cial thanks-are due to various others who contributed to the writ-
ing and production of this print. Committee Investigator Kate Kel-
lenberg authored sections on ethnic and language minority elders,
and with the assistance of Anna Kindermann, Ann Trinca, and
Ann Arnof Fishman of the Aging Committee staff, served as print
editor. The Committee also wishes to thank Debra Broughton, Na-
tional Aging Resource Center on Elder Abuse, Washington, D.C.,
and Professor Susan Tomita, School of Social Work, University of
Washington, for contributing materials and invaluable guidance to
Committee staff.

.~ Through sharing what we know of this problem, we sincerely
hope to contribute to the elimination of the stigma and the silence
surrounding the issue of abuse. The terrible indignity of elder
abuse and neglect needs to be voiced, strongly and clearly, in vari-
ous languages, in all communities, until the pain caused by this
abuse has been relieved. :
Davip PrYOR,
Chairman.
WiLLiam COHEN,
Ranking Minority Member.
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SECTION 1. INTRODUCTION

Congressional attention first turned to the problem of elder
abuse more than a decade ago, but the Federal Government has
been criticized for failing to take decisive action in adopting poli-
cies and programs to combat elder abuse, and for failing to allocate
funds for such efforts when policies have been devised. The States
have adopted a myriad of laws designed to deal with elder abuse,
but the effectiveness of these laws and the assumptions upon which
they are based is currently in question.

To best protect actual and potential elder abuse victims, it is es-
sential to examine various issues: What is elder abuse in all of its
destructive forms? What is known and what remains to be learned
about why and to whom it occurs? What laws and other methods of
intervention are available to advocates for the protection of victims
and at-risk elders? How do cross-cultural factors enter into the
choice of intervention styles? What may be done to bring legal
action against abusers? What future developments in Federal
policy will be required to address deficiencies in the system to pro-
tect the abused elderly?

This report will address each of these issues, with an emphasis
on the Federal and Staté laws which may serve as tools for those
working on behalf of the abused or at-risk older persons. While the
legal system is available to advocates for the abused, most applica-
ble laws suffer from one or more of the following deficiencies:

11.-Inappropriate assumptions underlie many statutes. For exam-
ple:

Much adult protective services (APS) legislation is based on
the assumption that vulnerable adults lack the ability to make
-decisions about their own care and lifestyle. As a result, well-
intentioned APS workers may impose services on abuse victims
against their will. This is because APS laws have in general
been modeled after child protective services legislation. In fact
other approaches, such as those which strengthen the victim,
may be more appropriate.

Policymakers have proceeded under the assumption that
caregiver stress is a leading cause of elder abuse. While this
popular notion has some validity, researchers are far from cer-
tain that caregiver stress is a major cause of abuse. In fact,
.recent studies suggest that the abuser’s personal problems and
his or her dependence on the elder are more likely to be pre-

. cipitating causes of abuse.

2. To the extent.that caregiver stress can result in abuse, Feder-
al programs are grossly inadequate for elders best served by qual-
ity home-and community-based care. Without access to affordable,
high quality home and community-based care, a disabled elderly in-
dividual may have no choice but to remain under the care of an
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unpaid caregiver (typically a relative) who may become abusive due
to the financial, emotional, and physical burdens of caregiving.
Federal programs, however, offer little support for home and com-
munity-based care. For example:

. Medicare and Medicaid provide reimbursement for home and
community-based care only under the most limited of circum-
stances; and

The Social Services Block Grant and Older Americans Act
(OAA) programs, two important Federal funding sources for
nonmedical home and community-based care, do not impose

_ quality standards on providers.

3. Lack of a coherent legislative philosophy results in inconsist-
ent laws. Inconsistent laws, in turn, present a number of prob-
lems, including the following:

States’ mandatory reporting laws stand in direct conflict
with the confidentiality requirements of the long-term care
ombudsman program; and

Interventions to protect an abused elder result in a depriva-
tion of his or her autonomy and rights, such as removal from
the home and institutionalization.

4. Laws to prosecute abusers carry built-in disincentives to pro-
ceed with litigation and may offer no real remedy for the victim.
Examples include:

A damage award in a tort action terminates an elder’s Med-
icaid eligibility.

The perpetrator of abuse is sent to jail as a result of a suc-
cessful criminal prosecution, and the elder loses his or her only
caregiver.

5. Important Federal legislation in the elder abuse arena has re-
clei‘vied insufficient funding, weakening its impact. Examples in-
clude:

The OAA’s long-term care ombudsman program, which has
received inadequate funding to pursue its statutory mandate to.
investigate abuse in board and care facilities; and

The OAA’s elder abuse prevention provisions were only re-
cently funded (FY 1991) at $2.9 million, although the authori-
zation for funding of State-level prevention activity was grant-
ed in 1987. Once the current funding is divided between the
670 area agencies on aging, the awards will be too small to sup-
port significant prevention activities.

This report reviews the nature of elder abuse—its incidence, forms,
and causes. It then identifies existing laws that relate to the prob-
lem of elder abuse, analyzes their benefits and shortcomings, and
proposes a research and policy agenda that may provide a blue-
print for finding better solutions to this pressing national problem.



SECTION_IL.-THE NATURE OF ELDER ABUSE:
TYPES, INCIDENCE, AND CAUSES

There is much conflicting information regarding the nature of
elder abuse—the frequency with which it occurs, its causes, and the
~characteristics of its: victims and perpetrators. To muddy the al-
ready murky.waters, definitions of elder abuse vary from one stat-
ute to the next and:from one researcher to another. In fact, the one
thing that may be.said with certainty about the nature of elder
abuse is that more needs to be known.

A. DEFINITIONS OF ELDER ABUSE

While researchers have used different definitions of elder abuse
.in conducting.their studies, it is generally accepted that the follow-
ing behaviors constitute elder abuse:!

Physical abuse. Physical abuse is violent conduct which results in
the infliction of pain or bodily harm. Hitting, slapping, sexual mo-
lestation, physical coercion, inappropriate use of physical or chemi-
cal restraints, and burning are among the many different types of
actions that constitute physical abuse. Injuries can range from
scratches, cuts and bruises, to fractures, severe burns, paralysis,
and death.

Restraints have been routinely used in institutions as a safety
device (i.e., to prevent a disabled person from falling), as a substi-
tute for insufficient staff, and to prevent liability. Within the last
couple of years, however, there has been a tremendous effort to re-
examine providers’ use of restraints: “Spurred by new Federal reg-
ulations discouraging the use of physical or chemical restraints?
and by a changing view of what is good medical practice, a consen-
sus is emerging that far too many institutionalized elderly people
are being restrained.”3 .

Psychological abuse. Psychological or emotional abuse is behavior
that induces mental anguish. It may consist of a caregiver’s threats
to harm or institutionalize the elder, name calling, intimidation, or
isolation. Psychological abuse can cause a wide range of responses,
including shame, confusion, fearfulness, depression, nervous disor-
ders, and, in extreme cases, suicide.

'In Elder Abuse: A Decade of Shame and Inaction, Comm. Publ. 101-752, 101st Cong., 2nd
Sess. (Apr. 1990), the Subcommittee on Health and Long-Term Care of the House of Representa-
tives Select Committee on Aging sets out numerous case studies that illustrate each type of
abuse and neglect.

2 These are discussed in Part IV-B-2 of this report.

? Lewin, T., “Nursing Homes Rethink Merits of Tying the Aged,” The New York Times, De-
cember 28, 1989. See Untie the Elderly: QualignCam Without Restraints, Symposium before the
U.S. Senate Special Committee on Aging, S. . 101-90, 101st Cong., 1st Sess. (Dec. 4, 1989);
Johnson, S.H., “The Fear of Liability and the Use of Restraints in Nursing Homes,” Law, Medi-
cine and Health Care, Vol. 18, No. 3 (fall 1990), pp. 263-273.

3
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Financial abuse. Financial abuse is theft or conversion of money
or other valuables by an elder’s relatives or caregivers. It can
range from stealing small amounts of cash to inducing the elder to
sign away bank accounts or to deed away real property. Financial
abuse can occur through force (e.g., by gunpoint), fraud, or unful-
filled promises of lifetime care in exchange for deeding over assets.

Active neglect. Active neglect is the intentional failure to fulfill a
caretaking obligation necessary to maintain the elder’s physical
and mental well-being. Deliberate abandonment, intentional denial
of food or health-related services, and depriving the elder of den-
tures or eyeglasses constitute forms of active neglect.

Passive neglect. Passive neglect is the unintentional failure to
fulfill a caretaking obligation. It is neither a conscious nor a willful
attempt to inflict physical or emotional distress. A caretaker’s own
infirmity, ignorance about the importance of prescribed services, or
competing responsibilities may result in passive neglect.*

Self-neglect/self-abuse. Self-neglect and self-abuse refer to situa-
tions in which an individual fails to provide himself or herself with
the necessities of life, such as food, clothing, shelter, adequate
medication, and reasonable management of financial resources.
The consequences may include poor grooming and eating habits,
severe health problems, or death. Self-neglect can also result in the
unreasonable wasting of financial assets. The concepts of self-ne-
glect and self-abuse are controversial. They have been criticized on
the grounds that they do not represent an elder abuse problem, but
are a result of society’s failure to respond to the needs of the elder-
ly. Moreover, while such behavior may result from impaired
mental and physical capabilities, it may also be a result of poverty,
drug, or alcohol abuse, or the lifestyle choice of a competent but
eccentric individual. It has been estimated that a little more than
half of the reported cases of elder abuse are in fact cases of self-
abuse and self-neglect.®

B. PREVALENCE OF ELDER ABUSE

While the prevalence of elder abuse is not known with certainty,
it is widely agreed that the problem affects a significant number of
older persons. A 1990 report by the Subcommittee on Health and
Long-Term Care of the House of Representatives Select Committee .
on Aging reported that 1 out of 20 older Americans, or more than
1.5 million persons, may be victims of abuse each year.® The Na-
tional Aging Resource Center on Elder Abuse (NARCEA) estimates
that 2 million reportable cases of elder abuse occurred in 1988 in
domestic settings alone.” A study conducted in the metropolitan

‘When a iver's religious beliefs result in his or her failure to meet an elder’s medical
needs, it raises the question of whether active or passive neglect has occurred. While there is an
intentional failure to carry out a caregiving task, there is no intention to inflict harm.

5The National Aging Resource Center on Elder Abuse estimates that “55 percent of the re-
Erted caseg in 22 states during 1988 were determined to be self-neglect or self-abuse cases.”

timates of the percentage of incidence in 24 States in 1988, excluding self-abuse and neglect,
include: neglect 37.2%, physical abuse 26.3%, financial exploitation 20%, emotional abuse 11%,
all other t 2.8%, sexual abuse 1.6% and unknown 1.1%. Elder Abuse: Questions and An-
swers, An nlformation Guide §or Professionals and Concerned Citizens, National Aging Resource
Center on Elder Abuse (NAR ), Washington, D.C., June 1991 {Second Edition], pp. 5-6.

¢ Elder Abuse: A Decade of Shame and Inaction, p.xl.

7National Aging Resource Center on Elder Abuse, Summaries of National Elder Abuse Data:
An Exploratory Study of State Statistics (Washington, D.C: 1990), p. vii.
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Boston area revealed that 32 per.1,000 individuals age 65 and older
residing in the community at large suffer from physical abuse,
verbal aggression, and/or neglect.® If a national survey yielded
similar results, these findings could represent 701,000 to 1,093,560
victims per year, excluding victims of financial abuse, self-abuse,
and self-neglect. It is often said that the number of abused elders is
growing, but there is little hard data to support this belief.®

While there are no national statistics on the incidence of elder
abuse in institutions, a recent study suggests that elder abuse is a
fact of institutional life. In this study, 40 percent of the nursing
home staff surveyed admitted to personally committing at least one
psychologically abusive act in the preceding year, and 10 percent
admitted to physically abusing residents.®

C. CHARACTERISTICS OF VICTIMS AND ABUSERS

The typical elder abuse victim is a woman of poor to modest
means over 75 years of age. She is generally widowed, living with
relatives, and frail and vulnerable due to physical and/or mental
disabilities. !

The perpetrator of abuse is likely to be an adult child who acts
as the elder’s caregiver.!? In general the abuser is middle aged,
unless he or she is a spouse or a grandchild.

D. CAUSES AND CONTRIBUTING FACTORS

Many different theories have been proposed to explain why elder
abuse and neglect occur. Depending on the type of abuse or neglect
and the setting where it occurs, certain causes may be more or less
likely than others.

Some of the more significant and commonly cited theories of why
abuse occurs in the domestic setting include:

1. Caregiver stress. The notion of the stressed caregiver, bur-
dened by the emotional and financial strains of caring for an im-
paired and dependent elderly person, has received much attention.
The view is that the caregiver cannot cope with these pressures
and becomes abusive. This theory, which is based largely on anec-
dotal evidence, has been criticized because there are few firm re-
search findings which support it. Moreover, there is preliminary

8 Pillemer, K. and Finkelhor, D., “The Prevalence of Elder Abuse: A Random Sample Survey,”
The Gerontologist, Vol. 28, No. 1, pp. 51-57 (1988).

?NARCEA estimates that 1.6 million “reportable” domestic elder abuse incidents occurred in
1986, and that this number rose to 1.8 million and 2.0 million in 1987 and 1988, respectively.
Summaries of National Elder Abuse Data, p. 10. According to the Subcommittee on Health and
Long-Term Care of the House of Representatives Select Committee on Aging, roughly 1 million
older individuals were abused in 1980, and at present approximately 1.5 million elders are
abused annually. Elder Abuse: A Decade of Shame and Inaction, p. x-xi.

*Pillemer, K. and Moore, D., “Abuse of Patients in Nursing Homes: Findings from a Survey
of Staff,”” The Gerontologist, Vol. 29, No. 3, pp. 314-320 (1989). :

" Summaries of National Elder Abuse Data, pp. 18-19; Quinn, M. and Tomita, S., Elder Abuse
and Neglect: Causes, Diagnosis and Intervention Strategies (New York: Springer Publishing Co.,
1986) (hereafter Elder Abuse and Neglect), p. 31; Wolf, R. and Pillemer, K., Helping Elderly Vic-
tims: The Reality of Elder Abuse (New York: Columbia University Press, 1989), p. 32.

12A survey of 15 States in 1988 revealed that abusers were most frequently adult children
30%, other relatives 17.8%, spouse 14.8%, service providers 12.9% and friends/neighbors 10.0%.
Elder Abuse: Questions and Answers, p. 7.
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evidence that the main risk factor is the abuser’s dependence, not
the victim's.1?

2. Dependence of the abuser. Many abusers are dependent to a
significant degree—financially -or otherwise—on their victims.
Abuse then occurs in response to a perceived powerlessness vis-a-
vis the elderly individual. The abuser’s dependence on the older
person may be due to conditions such as mental illness, develop-
mental disability, or drug or alcohol use.

3. Elder’s physical and mental impairment. Most abused and ne-
glected elderly individuals are physically and/or mentally im-
paired. Their inability to carry out the tasks of daily life makes
them vulnerable and dependent on caregivers. While not in itself a
cause of elder abuse, this is often a contributing factor.

4. Learned violence. It is commonly believed that domestic vio-
lence, whether child or spousal abuse, is learned in the home and
passed from generation to generation. Thus, it would appear that
those who abuse the elderly were raised in homes where domestic
violence occurred. When the abuser is an elderly individual’s adult
child, there is the added element of retaliation (conscious or other-
wise) against the person who abused him or her as a child.

5. Pathology of the caregiver. In many cases, the abuser has a
serious disabling condition such as drug or alcohol addiction, a so-
ciopathic personality, psychiatric problems, mental retardation, or
dementia.

6. Societal attitudes. While not causes in and of themselves, cer-
tain societal attitudes contribute to elder abuse and neglect.
Among these are ageism, which is stereotyping of and discrimina-
tion against the elderly because they are old; negative attitudes
toward the disabled; greed by those who hope to inherit or benefit
from the older person'’s estate or assets; and sexism, which is signif-
icant because a disproportionate number of abused elderly persons
are women.

7. Social isolation. Families with a pattern of violence are more
likely than others to be socially isolated. Their behavior is hidden
from scrutiny by those outside the family unit or immediate com-
munity. Given this, it is not surprising that socially isolated elders
are more likely to be abused than those with an extended social
support network.

8. External stress. Research in the areas of child and spousal
abuse suggests that stress unrelated to the relationship where
abuse occurs—for example, financial difficulties, competing family
responsibilities, or problems at work—can result in abusive behav-
ior.

Other theories seek to explain why abuse or neglect occur in
nursing homes:

1. Staff characteristics.!* Staff members who are young, poorly
educated, and inexperienced in nursing home work are more likely
than others to have negative attitudes toward the elderly and to
commit abuse. Studies have found that nurse aides are more likely

3Pjllemer, K. and Finkelhor, D., “Causes of Elder Abuse: Caregiver Stress Versus Problem
Relatives,” American Journal of Orthopsychiatry, Vol. 59, pp. 179-187 (1989).

“Pillemer, K., “Maltreatment of Patients in Nursing Homes: Overview and Research
Agenda,” Journal of Health and Social Behavior, Vol. 29, pp. 227-238 (1988).
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to be abusive than nurses. High levels of stress and burnout can
also lead to abuse.

2. Facility characteristics. Abuse is more likely to occur in facili-
ties with a high staff turnover rate, low staff-to-patient ratios, a
custodial environment, and relatively low patient expenditures.’®

3. Resident characteristics. Residents who are physically or men-

-tally impaired, socially isolated, and female are more likely than
others to suffer from abuse.!6

Board and care facilities are another setting where elder abuse is
believed to be pervasive.!” Information from State surveys suggests
that the board and care population has a number of characteristics
that render it especially isolated and vulnerable:

[TThe board -and care industry serves many individuals who
have physical limitations; have previously lived in an institu-
tion due to a mental disability, are unlikely to have friends or -
relatives visit them, and have low incomes. Because so many of
these individuals are alone, they have no one to look out for
their interests if they are mistreated, abused, or receiving poor
quality care in a home.®

The- 1972 enactment of the Supplemental Security Income (SSI)
program, which provides income for the indigent aged, blind, and
disabled, created the financial incentive for board and care home
operators to open-their doors to the mentally-ill, the poor, and
- others who are significantly disadvantaged.!® However, SSI pay-
ments (sometimes augmented by a State supplemental payment)
generally fail to meet providers’ costs. This may result “in provid-
ers’ cutting corners by lowering the thermostat, reducing staff, sub-
stituting less nutritious food, or simply providing less food, and
generally failing to meet residents’ material and care needs.”

Residents’ needs are further compromised by the minimal skills
aild training: of providers and staff and a deteriorating physical
plant.

CONCLUSION

The: reasons why elder abuse occurs have profound significance
for - policymakers. If the caregiver stress-model has validity, then
nonmedical - in-home services for the elder and enhanced respite
and social support for the.caregiver at-risk-may serve to reduce the
stress that results in abusive.or neglectful behavior. If elder abuse
bears -a -greater. resemblance to: spousal .violence than to child
abuse,: then the focus should be on strengthening, rather than pro-
tecting, the victim. If social isolation plays a.significant role in con-

-tributing .to elder abuse,:outreach _programs and social support

15 1d., pp. 231-232.

181d., p. 233.

17 See, e.g., House of Representatives Select Committee on Aging, Subcommittee on -Health.and
Long-Term Care, Board-and Care Homes in America: A-National Tragedy, Comm. Pub. No. 101-
71, 101st Cong., 1st Sess. (Mar. 1989); Government Accounting Office, Board and Care: Insué‘ﬁ-
cient Assurances: That Residents’ Needs Are Identified and Met, GAO/HRD-89-50 (Feb. 1939).
ég”Boand and Care: Insufficient Assurances That Residents’ Needs Are Identified and Met, p.

191t is believed that over.72% of the board and care home population relies on SSI for the
-entirety of their income. Board and Care~Homes -in America: A National Tragedy, p. ix.
R 20 The National Center for State Long Term Care Ombudsman.Resources and the National
Association of State Units on Agi:f, A Study of ‘the Involvement of the State Long Term Care
Ombudsman Programs in Board and Care Issues (Washington, D.C.: 1989), pp. 3-4.

47-614 0 - 92 ~ 2
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groups may play a preventive role. Counseling for abusers may also
be helpful if the theories of abuser dependence and pathology are
substantiated. It is also important to understand why elders with
other options sometimes stay in abusive or threatening situations,
for this raises the question of whether they will seek assistance and
alternative living arrangements if these become more widely avail-
able.

To allow policymakers to design the most effective measures to
deal with elder abuse, funds need to be allocated to support re-
search into the causes of abuse, and efforts need to be made to col-
lect data consistently on elder victims and their abusers.



.SECTION III. OVERVIEW OF LAWS

At the State level,.elder abuse is-treated differently from one ju-
risdiction-to the next: In the most recent study of its kind, the
American Public Welfare Association. (APWA) and the National
- Association .of State Units on Aging (NASUA) conducted a compre-
hensive analysis of State policy and practice on elder abuse in
1986.2! At that time, 48 States had legislation dealing with elder
abuse.?? Their laws fell into the following categories:

~@.10 States dealt with the problem through elder abuse-specific
laws

- @ 20.States addressed elder .abuse exclusively through adult

protective services (APS) laws
e 17 States used more than one type of law
California used elder abuse-specific and adult protective
services (APS) laws;
16 States used either an elder abuse-specific law or an
APS law as the main State statute for elder abuse, and
provided additional coverage-through a variety of other
statutes, including (a) laws' protecting residents of long-
. term care facilities; (b) laws relating to institutional abuse;
(¢) domestic violence statutes; and (d) a patients’ bill of
rights; and
-Michigan dealt with elder abuse through its social serv-
ice legislation.
- To. further: complicate .matters, State legislation regarding elder
abuse:is. constantly changing. At the time of the APWA/NASUA
study, 22 States indicated that they were considering new or addi-
. tional elder. abuse-specific legislation or amendments to their exist-
ing statutes.2?

There are other kinds of State law that are highly important to
advocates for abused and at-risk elders. These include laws govern-
ing the use of legal planning devices such as durable powers of at-
torney and joint property arrangements; criminal statutes under
which abusers may be prosecuted; licensure requirements for care
- providers; and tort law.

At the Federal level, the problem of elder abuse is treated direct-
ly and indirectly through:

® Social Services Block Grant funding for APS programs and
home and community-based care;

21 American Public Welfare Association and the National Association of State Units on Aging,
A Comprehensive Analysis of State Policy and Practice Related to Elder Abuse (Washington,
D.C.: 1986), pp. 7-12.

228ince that time, the two States Wlthout laws addressing the problem of elder abuse (North
Dakota and Pennsylvania) have passed pertinent legislation.

23 A Comprehensive Analysis of State Policy and Practice Related to Elder Abuse, p. 13.

(&)
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e Federal nursing home requirements, including the nursing
home reform provisions of the Omnibus Budget Reconciliation
Act of 1987, as amended in 1988-90;

o Medicare and Medicaid fraud and abuse statutes;

e quality of care requirements for home health agencies;

o Older Americans Act programs, including the long-term care
ombudsman program, home and community-based care serv-
ices, legal services, and elder abuse prevention services;

® Medicare and Medicaid home care benefits; and

e representative payee programs.

In assessing these laws, it is useful to view them as having three
interrelated aspects:

e protection of the abused or at-risk elder;

e prevention of elder abuse; and

e prosecution (civil and criminal) of the abuser.

These categories will be used to analyze laws and to assess their
benefits and shortcomings.



SECTION IV. PROTECTION

A. ADULT PROTECTIVE SERVICES

Virtually every State has an adult protective services (APS) law
which provides a centralized system to (a) receive reports of abuse
and neglect, (b) investigate reports, (¢) intervene through the deliv-
ery of services to the victim, and (d) impose supervision and serv-
ices to assist the nonconsenting abused elder who may lack capac-
ity. In the vast majority of jurisdictions, APS agencies are author-
ized to protect abuse victims in institutional and congregate living
settings, as well as individuals residing in the community at
large.? The APS agency is typically located within a State human
services agency, and in most jurisdictions the county department of
social services maintains an APS unit serving the needs of the
local community.?

Professor John Regan, a preeminent scholar of APS legislation,
describes thus the legal underpinnings of these laws:

Adult protective services programs are circumscribed by the
legal authority of an intervenor to impose a decision on an un-
willing individual. The Anglo-American legal system tradition-
ally has authorized such intervention through either civil com-
mitment or guardianship proceedings. Grounded in the State’s
police power, civil commitment proceedings affect persons ad-
judged to be dangerous to others or to themselves as result of
mental illness. These individuals are sent, either by the signed
order of two or three physicians or by court order, to a State
mental hospital for care and treatment. The guardianship pro-
cedure, resting on the State’s parens patriae power, enables a
court to appoint a surrogate decisionmaker for persons found
to be incompetent. 26

2 Depending on State law, APS agencies investigate and provide services for abuse and ne-
glect victims in licensed nursing homes, personal care homes, residential care homes, board and
care facilities, adult foster care/family homes, State mental health/mental retardation facilities,
room and board homes, medical facilities or hospitals, and unlicensed facilities. National Asso-
ciation of State Units on Aging and the American Public Welfare Association, Adult Protective
Services: Programs in State Soctal Service Agencies and State Units on Aging (Washington, D.C.:
1988), pp. vi, 60-69, 179-190.

25 National Aging Resource Center on Elder Abuse, Elder Abuse: Questions and Answers, An
Information Guide for Professionals and Concerned Citizens (Washington, D.C.: 1990), p. 13.

26Regan, J., “Protecting the Elderly: The New Paternalism,” 32 Hastings Law Journal 1111,
1113-1114 (1981). An earlier piece by Professor Regan, Protective Services for the Elderly: A
Working Paper, Senate Special Committee on Aging, 95th Cong., 1st Sess. (Washington, D.C.:
1977) remains an essential resource on the nature of APS programs.
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1. TRENDS

In gecent years, certain trends have been evident in APS legisla-
tion: ¥’

For better or for worse, there has been an overwhelming
trend toward laws mandating certain professionals (and in
some cases the general public) to report suspected cases of
abuse, neglect, and exploitation. At p