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Executive Summary
 

guardian’s authority can range from deciding where an individual will live and when to seek 

(“the Committee”) 

report is a continuation of the Committee’s effort to 
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KEY FINDINGS

Oversight of Guardians and Guardianship Arrangements –

Alternatives to Guardianship and Restoration of Rights –

promote the individual’s values and terminate fewer rights while also providing 

 
The Need for Better Data –

RECOMMENDATIONS

Enhanced Monitoring –
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Background Checks –

Improved Collaboration –

Volunteer Visitor Programs –

Training –

Promotion of Alternatives to Guardianship –

Increased Training and Education –

Strengthened Protections for Individuals under Guardianship –

Nationwide Adoption of the Uniform Guardianship, Conservatorship, and Other
Protective Arrangements Act –

Statewide Data Registries –

Increased Federal Support and Guidance to States–

Increased Data Collection by Federal Agencies –
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Creation of a National Resource Center –
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Introduction: Guardianship and Calls for Reform

issues of importance to older Americans, and this report continues the Committee’s wo

others. Three recurring themes emerged during the course of the Committee’s investigation: 

  

late 1980s drew the nation’s attention to a “dangerously burdened and troubled” guardianship 
system where “a few minutes of routine and the stroke of a judge’s pen” were all that was 
necessary to remove an individual’s most basic rights.
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o a wrongful conviction. In this case, “trusted” individuals, 

History of Guardianship and Reform Efforts

“Guardianship” is an extension of a state’s power under the doctrine of parens patriae

the drafters’ 
and protect individuals from “unwise use” of the system 

Guardians of the Elderly: An Ailing
System 11

Following the AP’s shocking 
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statute, the “Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act” 
(“UGCOPAA”).
guardianship, incorporates the term “protective arrangement” “ ”
“conservatorship,” and includes model forms to be used for assessing an individual’s capaci

Creation and Operation of Guardianships, Generally

latter is sometimes referred to as a “conservatorship” or “guardian of the estate,” but the term 
“guardianship” is often used to refer to both arrangements. For the purposes of this report, we 

ether and use the term “guardianship” to refer to both. 

Although every state has laws and procedures in place to protect an individual’s right to due 

petition in court by a person or organization (the “petitioner”) th

“respondent”). After the petition and any other required information 
judge will determine the individual’s capacity and then 

Often a family member or friend will petition and serve as an individual’s guardian, but a 
professional guardian paid for by the respondent’s estate or a pu

information required by the court, typically including the respondent’s name and address, the 
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ad litem
visitor to conduct independent assessments of the respondent’s capacity. 

guardianship, which means the guardian has a “special obligation of trust and confide
[the client’s] benefit.”

“discharged” by the court; however, as described later

The Role of the Federal Government
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Chapter 1: Oversight of Guardians and Guardianship Arrangements

no other court process infringes upon an individual’s personal liberties more significantly than 
guardianship is imposed, and an individual’s rights are 

AP’s 

involved allegations that Ms. Astor’s son, who was also serving as her guardian, 

The New Yorker

professional guardian who was able to obtain a court order appointing her as the couple’s 
In “the 

indictment in Nevada’s history,” in 2018, the guardian 

allegations that they used their positions of authority to “prey on vulnerable people ranging in 
0, and systematically bilk them out of their life savings.”

procedures in place intended to safeguard the protected individual’s well

Need for Improved Oversight of Guardians and Guardianship Arrangements
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about a prospective guardian’s prior conviction for a crime related to exploitation as an example 

intended to “provide clearer guidance to guardians and conservators.” The Act “clarifies how 

medical treatment and residential placement.”

of Justice’s 

Maine’s Legal Services for the Elderly called 

and Montana’s Adult Protective Services 
the guardian’s 

NCSC’s 
the need for “proactively and timely responding to allegations of abuse, neglect or exploitation” 

State and Local Reform Efforts

ad litem
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the proposed guardian’s qualifications.

through the state’s Guardianship Reporting and Monitoring Program, investigate cases and 

Adults (“VASIA”) program to support individuals subject to guardianship

’s 

reports and making reports more easily accessible and available in “plain language.”

some jurisdictions.  A 2014 survey of state courts found “that two

onic system in the next three years.”

recommended practices that would “improve the archaic paper driven process” and highlighted 
Minnesota’s leadership on this issue. Through its “MyMNConservator” system, Minnesota 

have attempted to implement Minnesota’s system, the Conferences of Chief Justices and State 
Court Administrators noted that none have been successful, “with the primary barrier being 
financial resources.”

Slayton noted in his comments to the Committee that Texas’s online reporting and 
monitoring system improves monitoring of cases and allows for “timely and accurate submission 

her estate to the court.”

has developed a “Rapid Response” pilot project that would use a financial monitoring 

sed, Minnesota’s online reporting system has 
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at have been implemented in states have been the result of “compliance 
projects.” Texas has implemented a pilot project at the state’s Office of Court Administration, 

guardian was a family member or friend. The office also noted that the project “regularly found 

accountings.”

the Palm Beach County, Florida County’s Clerk Office, which includes a guardianship “fraud 
hotline” program to report fraud. The NGA stated that the program is “rapidly scalable to coll
data for all of Florida’s 40,000 to 50,000 guardianship cases.”
toward a “differentiated case management tool” for allocating resources for better monitoring of 

Recommendations

to the Committee’s request provided 

Enhanced Monitoring –

Background Checks –

Improved Collaboration –

Volunteer Visitor Programs –

Training –
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Chapter 2: Less Restrictive Alternatives and Restoration of Rights

make decisions on the individual’s behalf. However, an order for a less

should be modified, the individual’s rights to decide where to live, manage their finances, 

representing the courts, state agencies, and advocates generally agreed that “the time is ripe for 
restoration of rights to become a viable option for people subject to guardianship.”

Less Restrictive Alternatives

that affect people with disabilities, “most state statutes require consideration of less

requirement.”

making agreements.”
The Georgia Department of Human Services supports expanding “established alter

the individual to maintain a sense of independence.”

on the individual’s behalf.

Committee that, “[f]or at least five of 
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oversight: the big three.” He discussed his concern over how families might react to his orders 
“the parents, wives, and others 

were glad that they did not have to strip their loved ones of all of their rights.”

older adults and individuals with disabilities, explains that, “For some, it might be financial or 
health care decisions…Some people need one
hand. For others, a team approach works best.”

Power of Attorney –

Health Care Surrogate –

to revoke a health care surrogate’s authority if they choose.
Social Security Representative Payee (Rep Payee) –

Restoration of Rights

individual’s rights should be restored:
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individual’s rights. A study published this year by the ABA found that “an unknown number of 
adults languish under guardianship” when they no longer need it, or never did. The authors wrote 
that guardianship is generally “permanent, leaving no way out— ‘until death do us part.’”

County, Pennsylvania, recommends, “visitation by an outside individual trained to determine the 
appropriateness of the guardianship…to avoid the phenomenon of once under a guardianship, 
always under a guardianship.”

Barriers to Less Restrictive Alternatives and Restoration of Rights

Committee in April 2018, “While all states’ laws 

than petitioning for a full one.”
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Reform Efforts

National Efforts

devotes an entire article to “Other Protective Arrangements” 

reducing the need for protection of the individual’s liberties, these arrangements are also more 

Law Attorneys pointed out that revisions to these forms are necessary because “several 
for limited guardianships.”

State Efforts

otably, Texas expanded and protected an individual’s right to pursue restoration, 
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–

planning for steps that can be taken to restore the individual’s decision making ability.”
in Maine are required by statute to “make appointive and other orders only to the extent 

[by the incapacitated person’s condition],”
the guardian has “full” or “limited” powers and, if limited, describe the limitations on the 
guardian’s authority.

Recommendations

mmittee’s request 

Promotion of Alternatives to Guardianship –

Increased Training and Education –

Strengthened Protections for Individuals under Guardianship –

Nationwide Adoption of the Uniform Guardianship, Conservatorship, and Other
Protective Arrangements Act –
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Chapter 3: The Need for Better Data

demographic information, the types of guardianship being utilized, or the extent of a guardian’s 

—
—

Committee, reliable national data would help in “guiding reform efforts…and [be] used for 
ce measures for guardianship cases.”

up, “we often use conjecture rather than research to determine what the issues are.”

Barriers to Data Collection

reported in 2016 that “the extent of elder abuse by guardians nationally is unknown due to 
limited data…such as the numbers of guardians
guardianships, and cases of elder abuse by a guardian.”
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assist and educate attorneys working in elder law, asserts “the entities in the best position
this data would be the state courts.”

data and recommended that states should “require county c
information about the number of annual guardianship petitions and guardianship orders.”
Montana Adult Protective Services Bureau commented that “each court could be responsible for 
collecting relevant information… [sinc
Guardianship/Conservatorship data/records.”
recommended that “each statewide registry, [be] maintained through a state entity or agency 

reporting, management, and security.”

that “national standards should be developed for the types of data to be collected… [because] 

o understand guardianship.”

tated that a database “would provide empirical data by 

enforcement.”

“a National registry…that allows law enforcement, attorneys, and 
someone’s claim that they have a guardianship/conservatorship in another state.”
maximize data collection on abusive guardians, others called for “collaborati

programs.”

National Reform Efforts

nia Supreme Court’s Office 
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of Elder Justice in the Courts commented that “assistance is needed to support state courts in 
efforts to improve…data collection regarding guardianships” and that “states should be offered 

collect basic guardianship information.”

State and Local Reform Efforts

Director of the Texas Office of Court Administration, discussed Texas’ new law requiring all 

g a statewide Guardianship Tracking System, “which will allow a centralized place 
for accessing information about guardianship arrangements.”

Comptroller’s O
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Recommendations

Committee’s request 

Statewide Data Registries –

Increased Federal Support and Guidance to States–

Increased Data Collection by Federal Agencies –

Creation of a National Resource Center –
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Conclusion

 

United States Senate Special Committee on Aging’s long

testified divided guardians into two groups: “[t]he prote

families, and agencies acting in this capacity…
o try to take advantage of them,” and “[g]uardians who act as 

intentional predators, … exploit vulnerable persons without mercy.”

Oversight of Guardians and Guardianship Arrangements –

Alternatives to Guardianship and Restoration of Rights –

Data Collection – –
–

subject to guardianship’s due process rights, as well as improved training for g
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Looking Ahead

As America’s population continues to age, guardianship will continue to be an important and 

o Enhanced Monitoring –

o Background Checks –

o Improved Collaboration –

o Volunteer Visitor Programs –

o Training –

o Promotion of Alternatives to Guardianship –

o Increased Training and Education –

o Strengthened Protections for Individuals under Guardianship –

o Nationwide Adoption of the Uniform Guardianship, Conservatorship, and
Other Protective Arrangements Act –
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o Statewide Data Registries –

o Increased Federal Support and Guidance to States–

o Increased Data Collection by Federal Agencies –

o Creation of a National Resource Center –

This report continues the U.S. Senate Special Committee on Aging’s commitment to examining 
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